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TO    THE 


READER. 


VARIOUS  and  important  as  are  the  topics 
which  prefent  themfelves  to  a  ftudent  of 
the  law  of  England,  there  does  not  appear  to 
me  any  which  opens  lb  wide  and  extenf  ve  a 
field  for  inveftigation,  as  that  which  is  the  fub- 
jecl:  of  the  following  ElTay.  Contracts  com- 
prehend the  whole  bufinefs  of  human  negotia- 
tions. They  are  applicable  to  the  correfpon- 
dence  of  nations,  as  well  as  to  the  concerns  of 
domeftic  life.  They  include  every  change  and 
relation  of  private  property,  and  confequently 
furnifh  the  principal  fubject,  on  which  all  legal 
and  equitable  jurifdiction  is  exercifed. 

But  however  different  the  objects,  the  con- 
tracts refpecting  them  muft  uniformly  be  deter- 
mined   by    the   principles   of  natural    or  civil 
equity.     Yet,  although  many  works  are  extant, 
A  2  both 
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both  in  our  own  and  foreign  languages,  in 
which  thofe  principles  are  applied  to  the  rights 
and  ufages  of  other  comm unities,  no  treatife 
has  hitherto  appeared,  written  profeiTedly  to 
fhew  the  connexion  between  thofe  general  prin- 
ciples, and  the  laws  of  property  in  England. 

In  order,  therefore,  to  exhibit  in  a  compact 
and  fyftematical  form,  the  authorities  extant  in 
our  books  upon  this  fubject,  and  by  comparing 
them  together,  and  examining  their  refpective 
dependencies,  relations,  and  confequences,  to 
difcover  the  general  rules  and  principles  of  na- 
tural and  civil  equity  on  which  thofe  decifions 
are  founded,  I  was  induced,  at  an  early  period, 
among  other  objects,  to  undertake  that  courfe 
of  reading,  on  which  I  laid  the  foundation  of  the 
following  tracts.  Satisfied  that  in  this  branch  of 
die  law,  as  in  every  other  part  of  fcience,  the 
primary  object  was  to  eftabliih  a  proper  and  folid 
ground-work,  by  obtaining  a  thorough  ac- 
quaintance with  the  principles  by  which  it  is 
governed. 

In  purfui'ng  this  plan,  I  fought  for  no  doubt- 
ful points  to  examine,  obfcurities  to  elucidate, 
or  errors  to  detect ;  but  when,  in  the  procefs 
of  this  work,  fuch  difficulties  prefented  them- 
felves,  I  was  not  deterred,  by  the  influence  of 
names,  from  canvaffing,  explaining,  and  ex- 
pofing  them  to  the  reader. 

Perhaps 
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Perhaps  there  may  be  fome,  to  whom  fuch 
conduct  may  appear  not  ftriclly  juftifiable,  as 
tending  to  diminifli  that  refpeft  with  which 
we  ought  to  look  up  to  thofe,  whofe  duty  it 
is  to  adminifter  the  kws,  in  a  well-regu- 
Jated  flate  :  I  confefs,  my  mind  is  imprefTed 
with  a  different  opinion ;  I  cannot  conceive  it 
pofllble  if,  in  taking  a  comprehenfive  view  of 
the  numerous  decifions  which  have  been  made 
in  this  extenfive  branch  of  the  Law,  one  or  two 
inflances  mould  occur  wherein  analogy  may  have 
been  overlooked,  or  principle  difregarded,  it 
will  furnifh  any  imputation  on  the  wifdom,  in- 
tegrity, or  diligence  of  thofe  who  fat  in  judg- 
ment on  fuch  occafions.  On  the  contrary,  I 
v/as  aftonifhed  to  find,  that  an  attentive  ex- 
amination fnould  not  have  difcovered  among 
the  almoft  innumerable  queflions  of  property, 
which  the  extenfive  reciprocal  intercourfe  of 
this  great  and  commercial  empire  caufc  to  be 
judicially  agitated,  not  more  than  one  or  two  er- 
rors in  judgment,  and  the  developement  of 
which  (if  they  mould  be  admitted  to  be  errors) 
can  be  attended  with  no  other  very  impor- 
tant advantages,  except  the  prefervation  of 
uniformity  in  legal  determinations,  could  b~ 
difcovered. 

All  reafqning  muft  be  founded  on  firft  prin- 
ciples.    The  fpience    of  the  Law   derives    its 

principles 
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principles  either  from  that  artificial  fyftem  which 
was  incidental  to  the  introduction  of  feuds,  or 
from  the  fcience  of  morals.  And,  without  a 
knowledge  of  thefe  principles,  we  can  no  more 
eftablifh  a  conclufion  in  law,  than  we  can  fee 
with  our  eyes  fhut,  meafure  without  a  ftandard, 
or  count  without  arithmetic. 

If  the  preceding  obfervations  be  founded  in 
truth,  and  all  general  fcience  be  reducible   into 
firft  principles,  the  fame    remark  will  likewife 
apply  to  every  diftincl:  branch  of  each  particular 
fcience.     Thus  the  law  will  have  its  principles 
of  defcent,  its  principles  of  purchafe,  its  prin- 
ciples of  reprefentation,  its  principles  of  con- 
ftruction   of  inftruments.     For    inflance,  it   is 
a  rule  of  conftruction  that  were,  in  feveral   in- 
ftruments made  in  pari  materia,  different  words 
are  ufed   importing    ideas   o'f  different    things, 
thofe  words    mall   not   be    taken  to   mean  the 
fame  thing :  Thus  were  one  act  of  parliament 
made  to  regulate  gaming,  fpeaks  of  a  gaming 
contract,  and  a  fubfequent    acl:   of  parliament, 
made  likewife  to  regulate  gaming,  fpeaks  of  a 
fecurity  taken  at  the  time  of  gaming,  the  one  acl: 
has  been  expounded  to  intend  the  contract,  and 
the  other  only  the  fecurity  :     Now  this  conclu- 
fion muft  nave  been  founded  upon  fome  princi- 
ple, on  which  it  muft  ultimately  reft,     I  take  the 
principle  to  have  been  this,  that  as,  in  a  formal 

inftrument, 
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inftrument,  made  with  deliberation,  in  which 
language  is  ufed  technically,  the  fame  words 
muft  be  taken  to  import  the  fame  fignification 
throughout,  fo,  in  fuch  inftruirients,  a  different 
penning  muft  be  taken  to  import  a  different 
meaning  or  fignification.  This  muft  be  allowed 
as  a  felf-evident  principle,  as  it  is  one,  without 
the  admifllon  of  which,  there  could  be  no  rule 
to  find  out  the  true  and  genuine  fenfe  of  lan- 
guage. If  this  be  conceded,  it  follows  of  courfe, 
that  wherever  an  inftrument  or  inftruments,  in 
which  the  fame  circumftance  occurs,  is  or  are 
to  be  difcufled  and  conftrued,  recourfe  muft  be 
had  to  this  principle,  and  all  our  conclu- 
fions  upon  the  import  of  words,  exprefling  dif- 
ferent ideas,  muft  be  eftablifhed  on  its  bafis. 
This  propofition  cannot  be  denied,  without  de- 
nying the  axiom  in  logic;  that  in  reafoning, 
the  fame  confequences  will,  in  all  cafes,  invari- 
ably follow  from  the  fame  premifles ;  I  have 
therefore  ventured,  where  this  truth  has  been 
neglected,  to  expofe  the  defect,  and  for  the  fake 
of  analogy,  without  a  due  attention  to  which  the 
law  muft  ceafe  to  be  a  rational  and  demonftra- 
tive  fcience,  to  contend  even  againft  authority, 
when  fo  circumftanced,  as  appearing  to  me  not 
to  be  founded  in  law. 

If  I  have  argued  againft  the  propriety,  or  ftricl 
legality  of  blending  together  legal  and  equitable 

rights, 
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lights,  as  an  innovation  upon  our  fyftem  of  ju- 
rifprudence,  and  fubverfive  of  its  firft  princi- 
ples -,  it  has  not  proceeded  from  a  difpofition,  in 
itfelf  inimical  to  fuch  temporary  modifications 
of  the  law,  as  muft  and  ought  to  be  made  to 
fit  it  to  the  exigencies  of  civil  fociety,  at  dif- 
ferent periods  and  under  varying  circumflances  j 
but  from  a  conviction  that  this  fecondary  prin- 
ciple of  accommodation,  muft  not  be  extended 
fo  far,  as  to  permit  the  warping  of  fundamental 
principles,  to  which  we  muft  adhere  with  a  facred 
veneration,  if  we  wifh  to  preferve  that  conftitu- 
tion  of  government  under  which  we  have  the 
happinefs  to  live.  For  what  fecurity  has  the 
constitution,  if  it  be  not  in  the  internal  policy  of 
our  country,  exhibited  in  that  wife  and  benevo- 
lent adminiftration  of  commutative  juftice,  ac- 
cording to  thofe  great  principles  and  maxims 
of  law  and  equity,  which  have  been  ratified  by 
the  fanction  of  fucceflive  ages  ?     Quod   boni 

EST  JUDI    CIS  AMPLIARE  JURISDICTIONEM,  is  a 

wife  maxim,  when  frGperly  underftood.  Taken 
in  its  true  and  genuine  fenfe  it  means,  that  a 
judge  fhould  fo  model  and  adapt  the  rules  and 
principles  of  juftice  to  the  exigencies  of  man- 
kind, that  they  may  accommodate  all  times, 
manners  and  circumftances.  But  a  power  to 
model  and  adapt,  by  no  means  involves  a  power 
to  create  or  annihilate.  The  former  belongs  to 
ponftruftion,  the  latter  to   legiflation.     That  a 

right 
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right  in  itfelf  purely  legal  cannot  be  the  pro- 
per fubje6t  of  difcuflion  in  a  jurifdiction  purely 
equitable,  and  that  a  right  purely  equitable, 
cannot  be  the  proper  fubject  of  a  purely  legal 
jurifdiction,  are  axioms  which  cannot  be  de- 
nied, fo  long  as  the  law  recognizes  a  diftinction 
between  legal  and  equitable  rights.  It  is  a  pro- 
pofition  as  felf-evident,  as  that  blue  is  not  red, 
or  white  black. 

Every  man  who  is  acquainted  with  the  law  of 
England,  knows  that  law  and  equity,  although 
they  aim  at  the  fame  end,  which  is  to  do  juftice, 
are  diftinctly  adminiftered  in  their  refpective 
courts,  by  their  particular  judges,  and  rules  of 
juftice.  The  chancellor  is  invefted  with  an  ex- 
traordinary and  uncontroulable  power  to  judge 
according  to  that  which  is  alledged  and  proved. 
He  has  authority  to  direct  the  ufe  of.  a  legal 
right  to  an  equitable  purpofe,  if  he  can  obtain 
evidence  of  facts,  which  prove,  that  in  con- 
Jcience  it  ought  to  be  fo  applied ;  but  the  judges 
of  the  common  law  have  no  fuch  authority,  they 
are  to  judge  according  to  a  ftrict  and  ordinary 
or  limited  power.  So  long  as  thefe  jurifdictions 
continue  diftinct,  fo  long  muft  the  rights  alfo 
over  which  they  have  jurifdiction.  A  pure 
truft  may  be  judged  of  at  law,  but  it  muft  be 
executed  in  equity.  The  rules  of  law  and  equity 
cannot  be  guided  by  the  fallibility  of  men;  it 

would 
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would  be  deftrudtive  to  the  intereft  of  the  com- 
munity that  they  fhould.  For  whatever  plaufi- 
ble  reafons  of  convenience  or  expediency  may 
be  offered  to  the  contrary,  they  will  be  found, 
on  invcftigation,  referable  only  to  particular 
inilances.  But  it  is  abfolutely  neceffary  for 
the  advantage  of  the  public  at  large,  that  the 
rights  of  the  fubjed  fhould,  when  agitated  in 
a  court  of  law,  depend  upon  certain  and  fixed 
principles  of  law,  and  not  upon  rules  and  con- 
itrudtions  of  equity,  which  when  applied  there, 
muft  be  arbitrary  and  uncertain,  depending,  in 
the  extent  of  their  application,  upon  the  will 
and  caprice  of  the  judge. 

If  the  mind  of  a  man  of  common  fenfe  and 
information  is  not  as  much  ftartled,  when  he 
hears  a  court  of  law  giving  a  remedy  for  the  re- 
covery of  a  debt  againfl  a  married  woman,  by 
the  ordinary  courfe  of  legal  procefs  againfl  he* 
perfon  and  feparate  eflate,  as  he  would  be  were 
he  witnefs  of  fuch  court  adjudging  the  fpecifiq 
execution  of  a  contraft,  directing  the  perfor- 
mance of  a  truft,  controuling  the  ufe  to  be  made 
of  a  judgment  at  law,  or  guiding  the  confeience 
of  a  party  to  whom  fraud  is  imputable  $  it  is 
not,  becaufe  the  principles  of  the  law  are  not  as 
grofily  vblated  in  the  one  cafe  as  in  the  other, 
but  becaufe  the  opinion,  that  fuch  a  woman  can 
have  no  property  or  liability  but  what  is  found- 
ed 
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ed  upon  a  truft,  is  not  immediately  obvious  to 
one  not  intimately   acquainted    with  technical 
learning.     If  he  were  made  to  comprehend  that 
fuch  an.  adjudication   cannot  be  given  without 
violating  a  legal  principle  coeval  with  the  exis- 
tence of  the  common  law,  that  a  feme  covert  can 
have  no  legal  property,  and  has  loft  all  ability  to 
contrail  ■,  he  would  fee  that    it  was  a  legal  con- 
clufion  without  legal  premifles  to  fupport  it,  that 
it   was  *a  building  without  a   foundation.     He 
would  then  be  alarmed  at   fuch  a  judgment,  as 
afluming  the  fhape  of  alegillative  not  a  judicial 
aft.     But  if  he  were  inftructed  a  little   further, 
that  fuch  debt  arofe  out  of  an  annuity  contract, 
his  furprife  would  be  ftill  greater ;  for  he  would 
then  perceive,  that  a  court  of  law  had  not  only 
taken  upon  itfelf  to  bind  a  perfon  to  a  contract, 
who  at  law  had  no  capacity  of  contracting,  but 
to  direct  the  application  of  a  truft  fund,  and  to 
enforce  a  right,  unattainable  but  in  equity,  of  a 
nature    which  a  court  of    equity   fets  its    face 
againft    as  founded  upon  a  contract  unequal  and 
deftructive  to  one  of  the   parties.     He   would 
difcover,  on  the  part  of  a  court  of  law,  an  equi- 
table adjudication   binding  an  equitable   right, 
in  favour  of  a  mere  legal  claimant,  having  no 
equitable  principle  in  his  favor.     If  a  judgment, 
founded  upon  thefe  premiffes,  can  be  deemed 
law,  all   reafoning    upon    legal    and    equitable 
right  is  at  an  end,  no  diftinction  fubfifts  between 

them. 
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them.  Such  an  adjudication  muft  be  aban- 
doned, or  reft  upon  the  maxim  cc  ftet  fro  ratione 
voluntas"  againft  the  introduction  of  which 
maxim  into  our  law,  (which  thofe  who  have 
been  beft  acquainted  with  it,  have  entitled  the 
perfection  of  reafon)  the  country  would,  there 
can  be  no  doubt,  enter  an  eternal  proteft,  and 
exclaim  with  the  barons  of  old  cc  Nolumus 
leges  Anglic  mutari." 

I  thought  it  expedient  to  fubmit  thefe  obfer- 
vations  to  the  reader,  as  my  excufe  for  arrefting 
his  attention  in  the  difcufllon  of  fome  fubjects  in 
the  following  tract,  which,  if  the  fanction  of  a 
few  years  can  bear  down  that  of  ages,  muft  be 
deemed  law  at  this  day,  but  which,  in  an  eflay 
of  this  nature,  whofe  object  is  to  develope 
principles,  could  not  be  parTed  over  without 
inveftigation. 

It  behoves  me  likewife  to  mention  one  other 
circumftance,  which  is,  that  the  reader  will  find 
many  of  the  obfervations  and  general  remarks, 
here  fubmitted  to  his  confideration,  have  been 
taken  as  well  from  the  civil  law  writers,  as  from 
thofe  who  have  difcuffed  the  theory  of  the  laws 
of  nature  and  nations,  to  which  I  frequently  re- 
forted,  knowing  them  to  have  been  the  fources, 
from  which  thofe  great  and  diftinguilried  charac- 
ters, who  laid  the  foundation   of  that  noble  fu- 

perftructure, 
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perftxucture,  the  fyftem  of  equity,  as  now  ad- 
miniftered  in  this  country,  evidently  received 
moil  efifential  affiftance.  But  I  did  not  deem  it 
necefTary  to  refer  to  the  paflages  particularly,  as 
they  do  not  derive  their  authority  in  our  law, 
from  their  being  to  be  found  in  the  Code,  or  the 
Digeft,  in  Grotius,  or  in  PurTendorfe,  but  from 
being  recognized  in  our  own  courts. 

With  thefe  remarks  I  mall  leave  the  work  to 
its  fate,  under  a  confidence  that  it  will  meet  the 
fame  candid  reception,  with  which  the  profef- 
fion  have  honored  the  former  productions  of 
the  author. 

Carey-Street, 
Lincoln's  Inn   Fields, 
1790. 
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INTRO- 


INTRODUCTION. 

On  tfje  primitive  ©tate  of  property 

MEN  originally  pofTeffed  all  things  in  common. 
In  this  ftate  every  one  converted  whatever  his 
occalions  required  to  his  own  ufe.  This  injured  no 
man,  fince  there  was  then  more  than  fufTjcent  to  an- 
fwer  the  exigencies  of  all. 

The  exercife  of  this  common  right  in  a  ftate  of 
nature,  ftood  in  the  place  of  that  right  of  property 
which  fubfifts  in  a  civilized  ftate ;  for  no  man  could 
then  jujily  take  from  another,  that  which  another  had 
firft  taken  to  himfelf.  But  if  the  firft  taker  afterwards 
abandoned  it,  others  might  make  ufe  of  it  in  their  turn. 
But  during  the  occupation  of  the  firft  taker,  he  ac- 
quired a  right,  by  virtue  of  which  he  was  entitled  to 
prevent  others  from  interrupting  him  in  the  enjoyment 
of  that,  of  which  their  *Creator  had  granted  them  the  r 
common  ufe.  This  ftate  is  well  illuftrated  by  the 
fimile  of  a  theatre,  which  though  open  for  every  per- 
fon  that  comes,  yet  the  place  in  which  any  individual 
fits,  is,  in  a  proper  and  peculiar  fenfe,  his  own  ;  for 
the  moment  any  place  is  filled,  nobody  has  a  right  to 
remove  the  occupier  for  the  purpofe  of  feizing  it  for 
himfelf. 

Such  was  the  condition  of  man  with  refpect  to  land, 
while  he  continued  in  a  paftoral  ftate  ;  for  the  indi- 
vidual was  only  entitled  to  the  poffeffion  of  the  fpot, 
which  was  in  the  immediate  occupation  of  his  herds 
and  flocks.  But  neceffity,  and  the  iagacity  of  man, 
foon  fuggefted,  and  opened  to  his  view,  the  advanta- 
ges that  might  be  derived  from  the  cultivation  of  the 
ground.  When  an  individual  had  beftowed  a  portion 
of  his  labour,  on  a  particular  fpot,  and  thereby  rendered 
it  more  productive  than  it  was  in  a  ftate  of  nature, 
the  idea  was  eafily  adopted,  that  his  right  to  that  fpot 
did  not  expire  with  every  temporary  dereliction  of  pof- 
feffion ;  he  was  entitled  to  the  produce  in  the  ccurfe  of 
the  feafons.  This  led  to  thedivifion  of  the  land.  Then 
portions  of  it  were  in  the  firft  inftance  diftributed 
among  the  nations  of  the  earth,  and  afterwards  by  a 
B  progreflive 


ON   THE   PRIMITIVE   STATE 

[  *iii.  ]    progreffive  *  fabdivifion  aligned    to    tribes,    families 
and  ind; 

To  effectuate  the  frill  farther  advance  of  civilizati- 
on, labour  and  induftry  were  neceiTary  ;  which  led  to 
var:  .  entions,    by  which   the   gifts    of   nature 

were  made  to  contribute  in  a  far  greater  degree  to  the 
conveniences  of  life,  than  thev  were  capable  of  doing 
in  their  primitively  uncultivated  ftate.  Then  the  an- 
cient community  of  goods  was  no  longer  confident 
h  in  a  ftate  of  nature  required  an 
equ  mtion.     Things  derived  an  acceflion 

of  value  from  labour  which  thev  had  not  in  their  pri- 
mitive ftate,  audit  wasjirft  that  the  produce  of  each 
man's  induftry  mould  be  fo  far  his  own,  that  no  other 
fhouIJ   {hare  the  benefit  of  it,    without    his  permiffion. 

v  ideas  of  property  then  neceifarilv  prefented  them- 
felves  to  the  mind,  whereb  one,    who  poifeffed 

himfelf  of  things  which  he  improved  by  his  labour  and 
induftry,    was  coniidered  as  having  thereby   acquired  a 

it  to  retain  them  as  his  own,  although  they  were 
not  to  his  immediate  ufe;    unlets  he  difpofed 

them   at    his  will  and  pleafure  to  others.    This  laid 

i    *  ]v.  ]    the  foundation  on  which  exclufive  property   in  *move- 

;.s  eftabiimed   by  civil  laws,    of  which  the 

character: itic   is,     that   others    are    always  excluded  ; 

ereaf  in  a  communion  of  goods  (i.  e.  in  a  (late  of 
nature)  others  are  not  excluded  from  things,  of  which 
any  one  is   poifeffed,  except  fo  Ion*  as.thtry  are  in  the 

;al  u(2  of  the  prcfent  occupier.  In  an  advanced 
ftate  of  fociety,  this  right  of  exclufive  enjoyment  is 
confirmed  and  modified  in  various  ways,  by  laws  made 
for  that  purpofe. 

Now  as  things   which  were  the  objects  of  property 

re   of  different    natures,    administering    in   different 

i  to  the  neceffitv  and  convenience  of  men,  it  hap- 
pened that  the  individual  had  fometimes  more  things 
of  one  kind  and  fewer  ot  another  than  his  occafions  re- 
quired. He  found  it  therefore  convenient  to  exchange 
thofe  things  of  which  he  had  a  (uperfluity,  for  thofe  m 
which  he  was  deficient.  Hence  originated  traffic, 
which  is  a  neceflary  confluence  of  property  in  goods, 
and  reciprocal  accommodation.  But  the  commutation 
of  commodities  being,  in  the  courfe  of  time,  found 
inadequate  to  the  various,  and  combined  transitions 
to  which  fociety  gave  rife,  ir  became  necefTarv  to 
agree   on    L  mon    meafure  by  which   things, 

different 
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different  *in  their  nature,  might  be  compared  together,    T  *  v-  3 
and  made  equivalent   to   one  another.     To  anfwer  this 
end,  men   agreed  to  place  an  imaginary    value  on  fuch 
nt  fubftances,    as    might   become  the   Standard 
:  veen   the  t  articles    of  pro- 

letals  bein  the  moft  generally  con- 

is  purpofe,  they  were  adopted  as  the  me- 
is    money     introduced, 
which  has   furnimed  private  people  with  the  meai> 
extending   their   pofleilions  ;     and  rendered    practicable 

[ual  divifion  of  property,  which    we   now 
prevail. 

The  difcovery  and  adoption  of  this  medium  of  value, 
money,  enabling  men  to  encreafe  their  pofleilions  t 
of  real  and  perfonal  things  in  an  extent  net  prac- 
ticable before  its  intro  and  confequently  en- 
larging the  notion  of  pofleffing  accumulated  propc 
put  an  end,  in  greit  meafure,  to  the  original  mode  of 
acquisition,  bv  f  that  which  belonged 
to  no  man,  which  ait  we  have  hen  was  the  foundation 
of  all  individual  property,  and  confequently,  of  all 
derivative  acquisition. 

*  A   thing   may  become  ours,  from  a  derivative  ac-    r  *  vji   -j 
quifition,  either  by  virtue  of  fome  act  of  another,  or  by 
virtue  of  fome  pofitive  institution. 

The  former  of  thefe  modes  of  derivative  acquisition 
will  alone  be  material  for  ourprefent  consideration. 

Derivative  acquisition,  by  virtue  of  fome  act  of  ano- 
ther, is  effected  by  contract. 

A  contract,  according  to  the  common  law  definition 
of  it,  is  an  agreement  between  two  or  more  concen  ; 
fomething  to  be  done,  whereby  bom  parties  are   bound 
to  each  other,    or  one  is  bound  to  the  other.     But, 
the    writers    upon  general    law,     it  is   defined  to   be, 
"  Duorum  plur'iumve  in  idem  placitum  confenfus, 

:  licit}  conflhuenda  caufadatusf  that 

re,  the  confenc  of  two  or  more  perfons  in  the  fame 
thing,  given  with  the  intention  of  conftituting,  or 
difiolving  lawfully  fome  obligation.  Perhaps  the  fol- 
ng  defcription  will  be  deemed  more  iimple  than 
either.  "  A  contract  is  a  transaction  in  which  each 
B  2  party 
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[  *  vii.  ]  party  comes  under  an  obligation  to  the  *  other,  and 
each,  reciprocally,  acquires  a  right  to  what  is  promifed 
by  the  other." 

It  is  evident  that,  under  thefe  definitions  of  a  con- 
tract, every  feoffment,  gift,  grant,  leafe,  loan,  pledge, 
bargain,  covenant,  agreement,  promife,  &c.  may  be 
included  ;  for,  in  all  thefe  tranfa&ions,  there  is  a  mu- 
tual confent  of  the  minds  of  the  parties  concerned  in 
them,  upon  agreement  between  them,  refpecting  fomc 
property  or  right  that  is  the  object  of  ftipulation. 

The  ingredients  requifite  to  form  a  contract  are, 
Firft,  Parties.  Secondly,  Confent.  Thirdly,  An 
obligation  to  beconftituted  or  difTolved. 

That  thefe  things  muft  coincide,  is  evident  from 
the  very  nature  and  eflence  of  a  contract :  for  the  re- 
gular effect  of  all  contracts  being  on  one  fide  to  ac- 
quire, and  on  the  other  to  part  with  or  alien  fome  pro- 
perty, or  to  abridge  and  reftrain  natural  liberty  by 
binding  the  parties,  or  one  of  them,  to  do,  or  re- 
training them,  or  one  of  them,  from  doing,  fome- 
thing  which  before  he  might  have  done,  or  omitted 
C  vm»  J  doings  at  his  pleafure,  it  is  neceflary  *  that  the  party 
to  be  bound,  fhall  have  given  his  free  afTent  to  wha^ 
is  impofed  upon  him. 

This  mode  of  confidering  contracts  is  agreeable  to 
the  Roman  law,  which  fays  :  "  In  omnibus  rebus, 
quae  dominium  transferunt,  concurrat  oportet  affedtus 
ex  utraque  parte  contrahentium ;  nam  five  ea  venditio, 
five  donatio,  five  conductio,  five  quaelibet  alia  caufa 
contrahendi  fuit,  nifi  animus  utriufque  confentit,  per- 
duci  ad  effectual  id  quod  inchoatur  non  poteft."  And 
no  contract  can  be  faid  to  be  ftrictly  fuch,  unlefs  the 
party  affenting  be  under  an  obligation  to  perform  that, 
to  which  he  has  afTented. 

Thefe  obfervations  lead  us,  Firft,  to  the  confide- 
ration  of  what  perfons  have  a  capacity  to  afTent,  fo  as 
to  oblige  themfelves,  or  others,  by  agreement.  And, 
fecondly,  what  circumftances  are  neceflary  to  conclude 
that  the  parties  to  a  contract  have  aflented,  and  thereby 
conftitut<?d  a  perfect  obligation. 


S>( 


£>f  tlje  atfent  to  Contracts  or  agree-   [  #9  i 
ments,   anU  the  potoer  reft'Ding  in 
Different  perfons,  as  moral  agents, 
to  btnU  ttjemfeifces  anD  others* 


WE  have  already  fuggefted,  that  it  is  of  the  effence 
of  every  contract  or  agreement,  that  the  par- 
ties to  be  bound  thereby  fhould  confent  to  whatever  is 
ftipulated  ;  for,  otherwife,  no  obligation  can  be  con- 
tracted, or  concomitant  right  created.  I  (hall,  there- 
fore, conftder, 

Firft ;  What  perfons  are  capable  of  binding  them- 
felves  by  their  contracts  or  agreements. 

Secondly;  What  perfons  are  capable  of  binding 
themfelves,  and  alfo  others,  by  their  contracts  or  agree- 
ments. 

Thirdly  ;  In  how  many  ways  an  afTent  to  a  contract 
or  agreement  may  be  given. 

*  And,    fourthly;     What    cir  imfcances   invalidate    [  *IO  } 
fuch  afTent. 

Firft.  In  order  to  afcertain  what  perfons  have  a  moral 
power  to  bind  themfelves  by  their  contracts  and  agree- 
ments, we  muft  coniider  what  we  mean  by  the  term 
u  AfTent."  Now  the  term  u  affenf'  fignifies  the  ac- 
quiefcence  of  the  mind  to  fomething  propofed  or  af- 
firmed ;  and  involves,  in  confideration  of  law,  firft,  a 
phyiical  power  of  aflenting  ;  fecondly,  a  moral  power; 
and,  thirdly,  a  deliberate  and  free  ufe  of  thofe  powers. 
Therefore  the  abfence  of  any  of  thefe  capacities  in 
either  of  the  parties  to  a  contract  or  agreement,  ren- 
ders the  perfon  labouring  under  it  incapable  of  entering 
into  an  agreement  to  bind  himfelf,  or,  by  virtue  of  his 
acts,  others. 

It  is  evident  then,  that  a  man  who  is  not  perfectly 
mafter  of  his  reafon,  is  incapable  of  giving  a  ferious 
and  valid  afTent  to  a  contract  or  agreement  thereby  to 
bind  himfelf ;  becaufe  fuch  afTent  is  an  act  of  the  under- 
ftanding,  of  which  perfons  fo  circumftanced  are 
morally  incapable,  their  actions  being  the  refult  of  an 
irrefiftible  impulfe,  the  power,  of  felf-government  be- 
ing 
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T  *  II.  1  in&  wanting.  ^n  tms  refpect,  idiots  *  and  lunatics  are 
incapable  of  entering  into  contracts  or  agreements  to 
bind  therr.fehes  or  their  own  property,  the  ejj'erice  of  a 
ccmracTt  being,  in  fuch  cafes,  wanting  on  their  parts, 
their  ac/te,  if  difadvantageous  to  themfelve?,  not  being 
to  be  imputed  to  them,  but  to  their  difeafe.  It  was 
Jnttit,  hb.  3.       therefore  held  in  the  Roman  law,  quod  furiofus  nullum 

tJt.20.de  inn-  .  n  .  .    .  i,.  -.  V        .J     .  . 

til.  Stipul  8.  negotium gerere  pctejt,  quui  yuodagit.     Ac- 

Furiote.  cording    to    the  law   of  England,   alfo,  all  deeds,  gifts, 

ARtp.126.  grants,*  and  conveyances,  not  of  record,   made  by  per- ■ 

pfnch  Cjoa*  *ons  °*  thefe  descriptions,   with  a  view  to  transfer  their 

2  Roll  A'ur.  property,    whether  real   or  perfonal,  are  actually  void  ; 
7~8-  becaufe    fuch   difabilities   do    iv>t    difcharge    or    annul, 

but  make  the  contract  abfolutely  inoperative  ab  initio. 
4  Rep.  143.  And  thofe  cafes,  wherein  it  has  been  held  that  the 
Show.  Fsm.  Ca.  deeds  of  fuch  perfens  are  not  void,  but  voidable,  pro- 
l'il-  ceed   only   upon   the   no:ion  that  ncn  ejl  facJum  cannot 

be  pleaded  to  them,  becaufe  they  have  the  form,  though 
not  the  operation  cf  deeds,  and,  therefore,  are  not 
void  [that  is,  as  not  being  deeds)  without  (hewing  the 
fpecial  matter  which  makes  them,  notwithstanding 
their  form,  of  no  efficacy  in  fa£L  But  the  better  opi- 
nion feems  to  be,  that,  as  fuch  an  imbecillity  goes  to 
the  gift  of  the  action,  and  proves  the  contract  a  nullity, 
T  *  12.  1  ***  may  De  taken  *  advantage  of  on  the  general  iflu<  — 
Thus  it  is  laid  down  by  Ajhton,  39  H.  6.  42  b.  that  a 
warranty,  entered  into  in  a  deed  by  one  non  compos,  is 
aclually  void,  becaufe  the  deed  is  void. 
Thompfon  v.  ^°   lt  was   adjudged  in  the  court  of  King's  Bench, 

Leach,  3  Mod.   in  the  cafe  of  Thompfon  and  Leach,  that  a   furrender  by 
396—30  r.  a    perfon  non  combes  being  acluallv  void,  a  contingent 

h.  Ray.  1I657    remainder,    depending    upon   the  eftate  of  the    perfon 

3  Lev.  284.        non  compos,  was  not  dell  roved  by  fuch  furrender. 

a  Vent.  198.  And  where  it  appeared  on  a  Vuit  in  chancery,  infii- 

Canh.'afi,"68" tuted  on  bchalf  of  a  Iunatic>  that  the  defendant  therein 

250.43-5.  '         had  conveyed  lands  to   the  lunatic,   in   confideration  nf 

Attorney  Gen.   which,   the   lunatic   had  affigned  to  him    a  fecurity  for 

1  Ch^Ca?'      n_!0ney  to  fatisfy   him   the   purchafe   money  ;  the  court 

u3.    '  directed  the  defendant  to  account  for   the  money,  and 

to  pay  the  Cdmt  with  damages. 

Co.  L.  2.  b.       ^ut>  though,   in  an  abftract  view,  and  confidering 

br.  84.  the  point  merely  in  a  moral  light,   and  according  to  the 

a  Vent.  20 j.       nature  of  thing-,  property  cannot  be  acquired  originally 

by  one  deprived  of  reafon;  becaufe,  in  this  method  of 

acquiring  property,     tnc   acquifator   muft    be    caDable 

of 
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*  of  a  volition,  or  intention  to  take  pofTefiion  of,  and  [*  T3-  ] 
hold  fuch  a  thing  as  his  own,  which  is  the  foundation 
of  his  right;  yet,  by  the  law  of  England,  ('which,  in 
that  refpect,  agrees  with  the  law  of  rr.oit  civilized 
flares)  perfons  labouring  under  infanity  are  confidered 
as  competent  to  acquire  property  from  others  by  a 
derivative  title;  for,  though,  in  this  cafe  lilcewife, 
to  give  effect  to  a  transfer  of  property  from  one  to 
another,  it  is  required,  in  the  common  courfe  of. 
things,  that  the  party  receiving  be  capable  of  judging 
of,  and  afTenting  by  proper  figns  to  receive,  what  js 
transferred ;  yet,  as  the  granting  party  is  capable  of 
afTenting  and  thereby  binding  himfelf,  the  law  is  fa- 
tisfied,  prima  facie,  with  the  prefumed  afient  to  re- 
ceive what  it  is  intended  will  be  beneficial,  and  ad- 
judges this  equivalent  to  a  formal  aifent  to  accept,  fo 
far  as  fuch  afTent  is  necefiary  to  give  efficacy  to  a  con- 
trad,  and  to  vert  the  property  transferred,  in  perfons 
fo  circumftanced.  And  if  fuch  perfons  obtain  or  re- 
cover their  intellects  and  agree  thereto,  fuch  acceptance 
becomes  binding;  but  if  they  die  during  their  inca- 
pacity, or  recover  their  intellects,  and  die  without 
agreement,  their  heirs  may  avoid  fuch  acceptance ; 
for  they  fhall  not  be  bound  by  the  contracts  or  agree- 
ments of*  perfons  who,  in  fact,  want  capacity  01  pow-  . 
er  to  contract.  [  *  H- j 

However,  notwithftanding  the  contracts  and  agree- 
ments of  perfons  non  compos  to  alien  their  property  be 
void,  and  this  even  as  to  themfelves;  yet  the  better 
opinion  is,  that  perfons,  fo  circumflanced,  cannot, 
themfelves,  when  they  recover  their  intellects,  take  ad- 
vantage of  their  own  incapacity. 

Thofe,  who   contend  that  a  perfon  non  compos  may, 
on  his  recovery,  defend  himfelf  from  his  contracts  by 
pleading     his    incapacity,    found    the    propofition   they 
maintain  on  the  authority  of  the  Regijlrum  brevium,  in  f01.  228. 
which  there  is  a  writ  for  the  alienor  himfelf  to   recover 
lands  aliened  by  him  during  his  infanity,  dum  fuit  non 
compos  mentis  fiia,   ut  elicit,    &c;  on   the  authority  of  C.  28.  fol.  66. 
Britton,  who  ltates,  that   infanity  was  a  fufrkient  plea 
for  a  man  to  avoid  his  own  bond;   and  on  the  reafoning 
ufed  by  Fitzherbert  in   his  Katura  Brevium,  where  he 
contends,  "  that  it  ftands  with  reafon  that  a  man  fhould  Fo1"  466" 
fhew  how  he  was  vifited  by  the  act    of   God   with   in- 
firmity, by   which  he  loft   his  memory  and  difcretion    * 
for  a  time  j  and  compares  this  cafe  with  that  of  an  in- 
fant 
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*-  ->•  J  fant  wh0  #  mav  avoid  his  feoffment,  grant,  or  leafe, 
as  well  within  age  as  of  full  age."  And  further  argues, 
"  that  the  cafe  of  the  non  compos  is  ftronger  in  law  than 
the  cafe  of  the  infant,  becaufe  the  infant  is  confidered, 
in  law,  as  having  a  difefetion  fo  as  to  fubje&  him  to  be 
refponfible  for  crimes,  whereas  the  non  compos  hath  no 
manner  of  difcretion ;  for  that  if  he  kill  a  man,  it  is  no 
felony,  nor  fhall  it  fubjeel:  him  to  any  forfeiture." 

Thofe  who  maintain  the  contrary  propofition,  rely 
upon  the  cafes  to  be  found  in  the  year-books  during  the 
reign  of  Edward  the  Third,  from  which  it  appears  to 
have  been  the  opinion  of  the  judges  at  that  period,  that 
no  fuch  plea  was  admiflable ;  for  in  Mich.  5  E.  3.  PI. 
131.  Herle  fays,  that  fuch  an  iffue  inlaw,  as  that,  at 
the  time  of  the  obligation  made,  the  obligor  was  of 
non-fane  memory,  cannot  be  received ;  and  3?  AIT. 
PI.  10.  of  rent,  on  a  releafe  of  the  plaintiff  pleaded  in 
bar,  to  which  he  replied,  that  he  was  of  non  fane  me- 
mory  at  the  time  of  making  it;  it  is  faid  per  Monbrayy 
you  fhall  not  have  a  writ  of  dum  non  fuit  compos  mentis 
of  your  own  feifin,  &c.  nor,  by  confequence,  fuch 
plea  ;   and  he  faid,  that  the  judges,  having  been  fpoken 

[*l6.  ]  to,  were  of  the  *  fame  opinion ;  But  the  caufe  was  ad- 
journed, and  no  more  is  to  be  found  refpecling  it. 
And,  in  the  29th.  Hen.  6.  on  a  queOion,  whether  the 
heir  of  one  who  had  aliened  when  of  non-Jane  memory 
could  defeat  the  fame  by  entry  without  action,  Prifot 
lays  it  down  as  fettled  law,  that  the  ancejior  himfelf  could 
not  have  defeated  his  feoffment  by  aclion  or  entry ;  becaufe 
the  law  would  not  fuffer  him  to  difable  himfelf:  and 
he  took  a  diftinclion  between  this  cafe  and  the  cafe  of 
infancy,  of  which  the  feoffor  might  himfelf  take  ad- 
vantage: and,  upon  the  principle  above-mentioned, 
the  whole  court  were  clearly  of  opinion  with  Prifot  as 
to  the  point  we  are  now  difcuiling.  Accordingly, 
Littleton  (who  lived  in  the  reigns  of  Henry  the  6th, 
and  Edward  the  4th,  and  writ  his  book  on  Tenures 
in  the  14th  year  of  the  latter  prince's  reign)  ftating 
(feci.  405)  the  right  of  the  heir  of  a  man  of  non-fane 
memory  to  enter  into  the  lands  of  his  anceftor  notwith- 
ftanding  a  defcent  caft,  ufes  the  following  ftrong  lan- 
guage as  to  the  point  in  queftion.  "And  in  this  you 
may  fee  a  cafe  where  the  heir  may  enter,  and  yet  his 
anceftor,  which  had  the  fame  title,  could  not  enter. 
For  he  which  was  out  of  his  memory  at  the  time  of 
fuch  defcent,  if  he  will  enter   after  fuch  a  defcent,   if 
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an  *  a&ion  upon  this  be  fued  againft  him,  he  hath  [#J7.] 
nothing  to  plead*  for  himfelf  or  to  help  him,  but  to  fay, 
that  he  was  not  of  fane  memory  at  the  time  of  fuch  de- 
fcent,  &c.  Jnd  he  Jhall  not  be  received  to  fay  this,  for 
that  no  man  of  full  age  Jhall  be  received  in  any  plea  by  the 
law  to  disable  his  own  person,  but  the  heir  may 
wdl  difable  the  ptrion  of  his  anceftor  for  his  own  ad- 
vantage in  fuch  cafe ;  for  that  no  laches  may  be  ad- 
judged in  him  which  hath  no  difcretion  in  fuch  cafe/' 
And  (fe&ion  40b)  he  proceeds  thus:  u  And  if  fuch 
a  man  of  non-fane  memory  make  a  feoffment,  &c.  he 
himfelf  cannot  enter,  nor  have  a  writ  dum  non  fuit  com- 
pos mentis,  &c.  caufa  qua  fupra;  but,  after  his  death, 
nis  heir  may  well  enter,  or  have  this  writ,  at  his 
choice." 

This  conclufion  of  Littleton,  in  which  he  is  fupported 
by  Lord  Coke  (after  an  examination  of  all  the  autho- 
rities, and  all  the  elementary  writers  before  his  time) 
is  further  corroborated  by  feveral  decifions  reported  in 
Croke  Elizabeth,  which,  from  their  having  been  de- 
cided fo  near  the  period  in  which  Fitzherbert  wrote  his 
Natura  Brevium  (which  was  in  the  time  of  Henry  the 
8th)  furnifh  a  ftrong  ground  to  doubt,  whether  this 
rule  was  not,*  at  that  time,  fettled,  notwithftanding  [*J8.  J 
Fitzherbert  reafons  ftrongly  againft  it. 

The  firft   cafe,  I   allude  to,   is  that  of  Stroud  and  Stroud  v.  Mar- 
Marfoal,  where  debt  was  brought  upon  an  obligation,  ^g'  Cro'  Eliz- 
and   the  defendant  pleaded,  that,    at  the  time  of  the    > 
obligation  made,  he  was  de  non-fane  memory ;  and  it  was, 
on  demurrer,  adjudged  to  be  no  plea. 

And  in  the  cafe  of  Crofs  and  Andrews   (in   the  fame  Crofsv.  An- 
reporter,  during  the  fame  reign)  in  which  an  aCiion  ei^  6-°  °s  r 
upon    the    cafe    was    brought  againft    an     innkeeper,  1  Roll  Abr. 
wherein  the  plaintiff  declared   on  the  common  cuftom^.D.  2. 
of  the  realm,  that  an  innkeeper  (hould  keep  the  gooas 
of  his  guefts  fafely ;  the  defendant  pleaded,   that  when 
the  plaintiff  lodged  with  him,  he  was  tick  and  of  non- 
fane  memory,  by  occafton  of  his  indifpofition;  and  this 
plea,   on  demurrer,    was   held  bad.     And  one  reafon 
given  was,  that  it  did  not  lie  with  an  innkeeper  to  fay, 
he  was  of  non-fane  memory  on  this  adtion,  any  more  than 
in  debt  on  an  obligation. 

To  thefe  authorities  may  be  added  Beverley's  cafe,  Bevertey'scafe* 
wherein  it  is  ftated,  that  two  poiwts,  upon  argument, 4RepIii' 

and 
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r  *  ig.  ]  and  on  good  confideration,  *  were  unanimoufly  refolved 
per  totam  curiam^  \  ft.  That  every  deed,  feoffment,  or 
grant,  which  any  man  non  compos  makes,  is  avoidable, 
and  yet  fhall  not  be  avoided  by  himfelf;  becaufe  it  is 
a  maxim  in  law,  that  no  man  of  full  age  fhall  be,  in 
any  plea  to  be  pleaded  by  him,  received  by  the  law  to 
ftultify  himfelf  and  difable  his  own  perfon.  2d.  If  the 
common  law  had  given  a  writ  of  non  compos  mentis  to 
him  who  has  recovered  his  memory  after  alienation, 
certainly  it  would  have  given  him  remedy  for  the  main- 
tenance of  himfelf,  his  wife,  children,  and  family, 
although  he  recovered  not  his  memory,  but  continued 
non  compos  mentis. 

However,  notwithftanding  the  weight  of  the  autho- 
rities I  have  cited,  it  might  be  contended,  if  the  rea- 
fon  of  the  thing  were  of  that  fide  the  queftion,  that  the 
writ  in  the  Regijlrum  Brevium  evinces,  that  the  ancient 
common  law  recognized  tins  kind  of  plea  by  the  party 
non  compos  himfelf,  and  that  the  cafes,  however  nume- 
rous, being  founded  on  a  miftaken  notion,  are  not  of 
fufEcientXveight  to  counteract:  the  evidence  of  fuch  a 
writ   in   that   valuable     repofitory.      But  upon    a    fair 

[  *  20.  ]  *inveltigation  of  the  queftion,  it  appears  to  me,  that, 
according  to  the  fpirit  of  the  common  law,  the  ftrongeft 
arguments  will  be  found  againfr.  receiving  fuch  a  plea. 
Fitzherberty  who  contends  moft  ftrongly  in  favour  of 
its  admiflion,  founds  his  argument,  in  defence  of  that 
proportion,  principally,  on  the  analogy  between  the 
cafe  of  infanity  and  the  cafes  of*  infancy  and  durefs  : 
but  there  feetns  to  be  a  wide  difference  in  the  nature 
of  the  difqualifications  ;  for  infancy  and  durefs  are  fads 
capable  of  being  proved  without  having  recourfe  to  the 
actions  of  the  parties  meant  to  be  disqualified.  They 
cannot  be  afiumed  where  they  do  not  really  exift.  But 
infanity,  being  a  quality  annexed  to  the  mind  of  the 
party  who  is  fubject  to  it,  is  a  conclufion  upon  his 
iiate  of  mind  to  be  drawn  only  from  his  own  actions. 
A  perfon  therefore  may  aflume  this  difability,  whereas 
he  cannot  feign  the  other,  the  proof  not  originating  in 
himfelf  and  his  a&ions,  but  fubfifting  independently. 
That  being  the  cafe,  the  law  (whicn  (is  anxious  to 
provide  againft  the  pofiibiiity  of  committing  fraud,  at 
the  fame  time  that  it  provides  for  the  protection  of 
right)  removes  the  temptation  to  practice  the  former, 
by  prohibiting  every  man  from  letting  afide  his   own 

deliberate 
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deliberate  acls  by  *  ftultifying  himfelf,  although  it  [  #  2i.  ] 
furnifhes  a  means  by  which  his  heirs  after  his  death,  or 
his  friends  whiffl:  he  is  living,  may  avail  themfelves  of 
this  difability.  And  it  is  to  be  obferved,  that  the  law 
in  thefe  cafes  does  not  proceed  upon  the  ground  that 
the  party  is  bound  ;  for  that  cannot  be,  ieeing  that, 
by  the  law  of  nature,  he  wants  the  capacity  to  alien t  to 
a  contract;  but,  becaufe  the  policy  of  the  law,  which 
rather  fubmits  to  a  particular  milchief  than  a  public  in- 
convenience, lets  bounds  to  the  law  or*  nature  in  point 
ot  form  and  circumirance. 

P'or  firnilar  reafons  of  public  policy,   all  acts  done  by4Rep.  *M-  2. 
idiots  and  lunatics    in  a  court    of  record,    as  fines,  re- £    {If5^ ^ 
cover'ies,  and  the   ufes  declared   upon    them,    recogni-  2  jnU .483/ 
zances,  ftatutes,   and    the  like,    are  good,    and  neither  Bro.rit.Fine»75 
they  themfelves,    nor  their  heirs,    nor  executors,   can  *°  Rt:p;  f  *  b: 

<  .     .  Bro.  fait  mioi. 

avoid  them.  ,^ 

The  law,  in  fome  inflances,  proceeds  upon  the 
fame  principle  with  regard  to  infancy  and  durefs  ;  for 
if  an  infant  levy  a  fine,  fuller  a  recovery,  or  enter  into 
a  fecurity  of  record,  and  omit  to  avoid  them  before  he 
come  of  age;  or  if  a  feme  covert  levy  a  line;  the 
former  cannot  avoid  fuch  aflurances  and  fecurities  on 
*the  ground  of  infancy,  nor  the  latter  fuch  fine  on  the  [  *  22.  j 
ground  or  durefs. 

But  mark  the  reafon  of  all  thefe  exceptions :  it  is 
not  becaufe  the  law  binds  perfons,  who  by  defecls  or 
difabilities  are  either  by  the  law  of  nature  or  the  law  of 
the  land,  difabled  to  contract*  but  directly  the  contrary  ; 
it  is,  becaufe  the  law  finds  them  to  be  perfons  not  fo 
difabled,  and  does  not  admit  the  averment  of  fuch 
enablement,  becaufe,  in  the  one  cafe,  it  is  certified 
by  the  invincible  and  indifputable  credit  of  the  jud^e 
(which  is  the  higheft  evidence  the  law  knows  of)  that 
the  non  compos,  or  the  infant  is  a  perfedr.  and  able  per- 
fon,  and  becaufe,  in  the  other  cafe,  the  wife  is  exa- 
mined of  her  free  will  judicially  by  an  authentical 
perfon,  trufted  by  the  law,  and  by  the  king's  writ  for 
that  purpofe,  and  fo  taken  in  fome  fort  as  a  fole  woman. 
And,  therefore,  the  authority  of  the  record  is  not  to 
be  conteited,  nor  is  it  to  be  avoided  by  any  averment 
againft  the  truth  of  it:  for  that  would  tend  to  lelTen 
the  credit  of  judgments  in  courts  of  record,  by  trying 
them  by  other  rules  than  themfelves.  So  that  the 
fame  law  of  policy,  which  prohibits  a  perfon  non  compos 
from    ftultifying    himfelf     upon    grounds    of    public 

convenience, 
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[  *  23.  }  *  convenience,  likewife,  upon  fimilar  grounds,  pro- 
hibits an  infant,  or  feme  covert,  from  taking  advantage 
of  infancy  or  coverture,  when  to  permit  fuch  plea 
would  be  attended  with  public  inconvenience. 

Then,  if  the  ground  of  general  inconvenience  be  a 
fufficient  reafon  in  our  law  for  admitting  a  mifchief  in 
particular,  to  prevent  a  public  inconvenience,  by  hold- 
ing not  only  fuch  perfons,  but  alfo  their  heirs  and  exe- 
cutors, to  their  contracts  if  of  record,  and  refilling 
to  admit  all  averments  in  fuch  cafes  of  thefe  difabilities 
in  perpetuum  -y  furely  there  is  nothing  ridiculous  in  the 
common  law  having  adopted  the  maxim,  that  a  man 
fhould  not  avail  himfelf  during  his  life  of  his  own  folly 
or  infanity  ;  becaufe  the  admifhon  of  fuch  an  allegation 
would,  as  we  have  mentioned,  open  a  gate  to  diffimu- 
iation,  deceit,  and  fraud. 

But  although,  at  prefent,    the  law  feems  clearly  to 
be,  that  a  man  fnall  notjhultify  himfelf  by  his  own  plea, 
yet  it  has  provided  means  whereby  the  acts  of  lunatics 
may  be  rendered  ineffectual,  even  in  refpect  of  them- 
felves.       For,    though    the  law  of    England   has   not 
provided  for  perfons  fo  circumftanced  a  tutor,    as    the 
[  *  24.  ]    *  civil    law  has    done,  without  whofe  aflent  no  act   of 
theirs  is   binding,  yet  it  has  eftablifhed  a  curator,  who 
i  Chan.  Ca.     may   protect   and  fecure  their  lands  and  goods  :    and  to 
3 *•*•  that  intent  the   common  law  has  given   the  cuftody  of 

idiots,  madmen,  and  lunatics,  and  of  all  that  they  have 
to  the  king,   who  is  bound  of  right,  by  law,  to  defend 
his  fubje&s,  their  goods  and  chattels,    lands  and   tene- 
ments ;    which  prerogative  is  declared   by  the  ftatute 
of  the    17   E.    2.   cap.   9  and  10  de  prarogativa  regis > 
which    (as   is   exprefiy  ftated   therein   as   to   lunatics) 
alfo  exprefsly  enacts,  that  the  king  fhall   provide  that 
their  lands   and   tenements  (hall    be  fafely    kept,    &c, 
"  So  that  they  fhall  in  no  wife  he  aliened"  within   the 
time   aforefaid    (i.  e.)    during  the  fufpenfion  of  their 
underftanding. 
jenk.Cent.40.      Upon  thefe  ftatutes  it  is  holden,    that,    after  office 
^Vb  4"  RCP  f°un^  uPon  tne  wr^ts  d*  idiota  inquirendo,  or  de  lunatico 
inquirendo,    the   alienation,  gift,  or   other   act,  &c.  of 
him  who  is  non  compos  mentis,  as  well  as  of  him  who  is 
an  idiot,    may  be  avoided,    even  during  his  life,  in  a 
f  -t7fa  P,b,|  Ut'fcire  facias   Dv  ^e  king,  who  is  bound  as  pater  patria 
106. 1  Chan.'     to   Prote&  a^  his    fubjects,    their    goods  and   eftates  ; 
Ca.  112.  and  which  office,    to   prevent  all   incumbrances,   fhall 

have 
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have  relation  to  the  *  difability.  For  the  reafon  why  [  *  25-  ] 
they  cannot  be  avoided  by  himfelf  on  plea,  iffc.  is  not 
for  default  of  right,  but  by  reafon  of  a  perfonal  inca- 
pacity to  do  the  a£t,  namely,  to  ftultify  himfelf  by  his 
plea.  And  the  rule  is  not  impeached  by  this  procefs  ; 
becaufe  the  idiot  or  lunatic  is  no  party  to  the  record, 
for  the  whole  truth  is  found  by  the  inqucft. 

And,  after  fuch  office  found,  all  gifts  made  by  an  4  R«P-  » 2^.  b. 
idiot,  lunatic,  iffc.  of  his  goods  and  chattel?,  and  all 
bonds  made  by  him  are  utterly  void;  and  if  he  be  fued 
in  any  action  upon  any  bond  or  writing  that  he  has 
made,  the  king,  by  his  writ  (fo  long  as  the  office 
ftands  in  force)  reciting  the  office,  may  fend  a  fuperfe- 
deas  to  the  juftices,  where  the  fuit  is  commenced. 

Upon   thefe  common  law  proceedings,  the  interpo-  3  Alk-  }1°- 
fition  of  the  chancellor,  to  avoid  the  acts  of  idiots  and  J*"  2'p  '^?j£ 
lunatics,  feems  to  have  been  founded.     For  his   autho-  tJ$. 
rity  in  thefe  cafes  does  not  originate  in    the  extraordi- 
nary jurifdidtion   of  the  court,  or    in  the  authority  of 
the  chancellor  or  keeper,   qua  fuch  ;  but  it  is  by  virtue 
of  a  peculiar  jurifdi&ion   of   the   great  feal,     granted 
under  the    royal   fign  manual    upon  every  *  demife  of    r*  26.  1 
the  crown  to  the  then    lord  chancellor  or  lord  keeper, 
authorizing  them,    refpedtively,    to   make   grants   and 
orders  for  the  cuftody  of  lunatics  and  their  eflates,  and 
to  a£r.   therein  as  they  (hall  think  lit,  and  by  virtue  of 
the  prerogative  of  the  crown. 

Upon  this   ground,    bills   brought  to   fet  afide  con-  2  Vcrn.  414. 
veyances,  fettlements,  and  alignments,  made  by  idiots  ^tt^en-  verf: 
and  lunatics  (though   in   other   refpecls   reafonable,  and  Ch!an  ^a  \ \z 
for  the   convenience  of  their  families1)    have  been  re-  *  x  Eq  Cju 
tained  ;  for  fuch  bills  ought   properly  to  be  brought  by  Abr.  279-5. 
the  attorney  general    or    committee,    and   the  lunatic  2  Vei-  4t *- 
ought  not  to  be  a  party;    becaufe,    if  they  were   con-  AttGen-  rerr- 
fidered    as  brought  by   the  lunatic,    and   founded  upon  j^han    o 
the  extraordinary  jurifdidtion  of  the  chancellor  over  the  112.  etW. 
confeience  of  the  party  contracting,    as  having   taken  Ihid-  *S3, 1 H- 
an  undue  advantage  of  the  other  contracting  party,  the  ?  gein*  4,2» 
fame  objection  would  lie  in  chancery  to  his  ftultifying 
himfelf  as  lies  at  law  to  that  plea.     Accordingly  it  was 
faid  by  the  lord  chancellor  and  juftice  Dodderidge,  that  vide  1  Eq.  CV 
if  a  man  who  is    non  compos  mentis  aliens    lands,  they  Abr.  278  PL  1. 
Jhall  not  be  rejiored  to  himfelf  in  chancery,  upon  a  matter  '  Ro!'«  Ab- 
of  (equity  y  againfl  the  maxim  of  the  co?nmon-lazu.     And  in  37 

the 
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L  *  27.  ]    the  cafe  of  the  attorney  *  general  and   Sir  Robert  Park- 

1  Chan.  Ca.     fajfl^  which    was  a    bill  filed  to  fet  afide  an  alignment 

1Chan.Ca.j53,  made  by  a  lunatic  long  before  inquifition,  but  after  the 

ij4-  '  time  he  was   found   lunatic,    it   was   objected   that  the 

lunatic  was  not  made  a  parry,    and  the  objection  was 

overruled,  the  reafon  for  which  was,  that  he  might  not 

ftultify  himfelf. 

But  it  feems  that  it  is  not  a  fatal  objection  to  a  bill 
for  the  purpofe  of  avoiding  an  acl:  of  a  lunatic,  C3Y. 
that  he  is  a  party  with  the  attorney  general  or  his  com- 
mittee ;  the  latter  of  whom  feems,  to  fome  purpofes, 
to  be  the  reprefentative  of  the  crown,  and  to  ftand  in 
the  place  of  the  attorney  general,  and  not  to  reprefent 
the  lunatic. 
Rid'.erver.Rid-  Thus  where  a  bill  was  brought  by  a  lunatic  and  his 
Ate.  ajcl.5.  *"  corr,mittee  to  fet  afide  a  fet  dement,  which  had  been 
obtained  from  him  by  the  defendant,  before  the  iffuing 
out  of  the  commiffion  of  lunacy,  but  fubfequent  to  the 
time  wherein,  by  the  commiffion,  he  was  found  to 
have  been  a  lunatic,  the  defendants  demurred ;  for 
that  it  was  a  known  maxim  of  law,  that  a  per  fin  fiould 
not  be  admitted  to  ftultify  himfelf.  The  lord  chancellor 
overruled  the  demurrer ;  and  alledged,  as  one  reafon 
L  2°'  J  for  fo  *  doing,  that  the  committee  was  likewife  a 
plaintiff,  and  the  feveral  charges  of  lunacy  were  by 
him,  in  behalf  of  the  lunatic  :  and  his  lordmip  faid, 
that  it  had  been  always  held  that  the  defendant  muff 
anfwer  in  that  cafe,  and  he  was  ordered  to  do  fo. 

But  where  a  fuit  is  on  behalf  of  the  lunatic,  and  in 
order  to  compel  the  performance  of  an  agreement  made 
with  him  before  he  became  infane,  and  is  not  to  fet 
afide  an  agreement  made  by  him,  the  lunatic  ought  to 
be  a  party;  becaufe  he  may  recover  his  underftanding, 
and  then  he  is  to  have  his  efrate  at  his  own  difpofil, 
and  his  committee  is  but  a  bailiff  with  regard  to  him, 
and  accountable  to  him  or  his  reprefentatives ;  in 
which  refpecl:  his  cafe  differs  from  that  of  an  idiot, 
for  his  recovery  is  not  expecled  by  the  law. 
AttGen.verf.  Thus  where  a  bill  was  brought  by  the  attorney  ge- 
Wooliich,  1  neral,  on  behalf  of  a  lunatic,  to  be  relieved  upon  a 
Chan.  Ca.  153.  marriage  agreement  for  the  benefit  of  the  lunatic  be- 
fore he  was  fnchy  and  the  defendant  demurred,  becaufe 
the  lunatic  was  no  party;  it  was  ruled  a  good  demur- 
rer :    the  lord  keeper  declaring,  that  it  was  as    needful 

to 
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to  make  the   lunatic  a  party  as   an  infant,    *  where  a    [  *  2§.  ] 
fuit  was  on  his  behalf ;  for,  in  fuch  a  cafe,    his  being  a 
party  does  not  tend  toftultify  himfelf. 

If,  in  fuch  cafes,  it  be  a  queftion  whether  the  2  Vein.  412, 
tranfatStions  impeached,  as  being  done  when  the  partv414- 
was  non  compos ,  were  done  when  he  was  in  a  ftate  of 
infanity  or  at  a  lucid  interval  or  whether  he  had  lu- 
cid intervals  or  not ;  the  court  of  chancery  will  direct 
an  ifTue  to  try  thofe  facts.  But  a  perfon  rnn  compos  at 
times  only,  may  bind  himfelf  by  a?  agreement  made  in 
his  lucid  intervals. 

Drunkennefs,  though  operating  during   its  continu- per  sir  Jof.  Je- 
ance  as  a  temporary  infanity,  yet  being  of  a  man's  own  J^'1'  in  JKr" 
procuring,    is  not,   in  law,    of  itfelf  a  gtound   for    tc0tt.3P.WiU. 
man  to  refcind  his  afient  to  a   contract  or  agreement,  231,  note  A. 
whether  the  fame  refpect  his  lands  or  goods,  or  other 
thing  concerning  him.     Nor  is  it  a  reafon,  in   equity, 
for  relieving  a  man  againft  any  contract  or  agreement, 
gained  from  him  when  in  thofe  circumftances. 

Upon  this  principle   Lord  Hardwhke  thought  that,  Cory  v.  Cory, 
where  an  agreement  was  to  fettle  difputes  in  a  family,  *  V"1?- 
and  was  reafonable,     the   *  objection  that  one  of   the    [  *  00  1 
parties  was    drunk    at    the   time,    was   not    fufficient 
ground  to  (ti   it   afide,    unlefs   (ome   unfair  advantage 
had  been  taken. 

But  if  the  party,  from  whom  fuch  contracl:  or  agree- 
ment has  been  gained,  were  drawn  in  to  fuch  a  de- 
bauch by  the  management  or  contrivance  of  him  who 
gained  the  contract  or  agreement,  and  was  in  fuch  a 
itate  as  to  be  utterly  deprived  of  the  ufe  of  his  reafon 
and  undemanding,  then  equity  would  relieve  ;  for 
fuch  an  afient  can  by  no  means  be  efteemed  ferious  or 
deliberate,  and  without  this  no  contracl  can  be  binding 
in  equity. 

Nor  is  a  perfon's  being  of  a  weak  under/landing  of 
itfelf  any  objection,  inlaw,  to  his  binding  himfelf  by 
his  afTent  to  a  contract: ;  for  neither  courts  of  law  nor 
equity  examine  into  the  wifdom  or  prudence  of  men 
in  their  manner  of  tranfacling  their  concerns,  or  dif- 
pofing  of  their  eftates.  If  a  man,  therefore,  be  legally 
compos  mentis^  be  he  wife  or  unwife,  he  is  the  difpofer 
of  his  own  property,  and  his  will  flan  Js  for  a  reafon 
for  his  actions.  And  the  rule  is  the  fame  in  equity  ;0rm  nd 
for  if  a  weak  man  give  a  bond,    and  there  be  no  fraud  Fitzrov,  ct'al. 

or  3.  P.Will.  129. 


OF  THE  ASSENT  TO  CONTRACTS 

f  *  31.  ]    or  breach  *of  truft  in  the  obtaining  it,  equity  will  not 
fet  it  afide  only    for    the    weaknefs    of    the    obligor, 
if  he  be  compos  mentis  ;   for   the  court  of  chancery  will 
not  meafure  the  free  of  people's  underftandings   or  ca- 
pacities, there  being  no  fuch  thing  as  an  equitable  in- 
capacity, where  there  is  a  legal  capacity. 
OfmonJv.Fitz-      But  if  there  be  any  fraud  in  procuring  a  bond  from 
WLiM  al  3  P* a  wea^  man>    or  ^e  tranfaction  be  attended  with   cir- 
cumftances  that  warrant   a    fufpicion    that  the  party, 
binding  himfelf,    has  been  practifed  upon  by  impofiti- 
on  ;  then  a  court  of  equity  will  furnifh  relief.     There- 
fore, where  the  parents  of  a  young  nobleman,  had  in- 
truded a  fervant  to  take  care   of  an  infant  heir  on  his 
travels,  and  to   prevent  his  being  impofed  upon ;    and 
the  fervant,  continuing  with  him  until  he  was  twenty- 
ftven  years  of  age,    had  then  prevailed  upon    him  to 
enter  into  a  bond  to  pay  him  a  thoufand  pounds,  which 
bond   was   prepared  by  the  fervant  himfelf  and  kept  a 
profound    fecret :      Sir   Jofeph  Jekyl   relieved    on   the 
ground  of  fraud,  and  decreed  the  bond  to  be  delivered 
up ;  faying,  that  the  fervant,  inftead  of  acting   agree- 
able to  his  truft,    had,   himfelf,  been   guilty  of  impo- 
fition  ;   and  that  a  breach  of  truft  was  of   itfelf  evi- 
f  *  32*  J    *dence  of  fraud,    nay  of  the  greateft  fraud  ;    becaufe  a 
man,  however  careful  other  wife,  was  apt  to  be  off  his 
guard,  when  dealing  with  one  in  whom  he  repofed  a 
confidence. 

Upon  the  fame  principle,  if  a  man  were  of  a  weak 
under ftanding,  and  were  har raffed   or  rendered   uneafy 
at  the  time  of  contracting;   or  if  a  deed  were  executed 
in  extremis  ;    or  by  a    paralytic,  whofe  mind  could   not 
be  fuppofed  to  be  adequate  to  the  bufinefs  he  was  about, 
and  who  might  therefore  be  eafily  impofed  upon;  this 
might,  if  the  provifion  in  the  deed  were  fomething  ex- 
traordinary, or  the  conveyance  made  without  any  con- 
fideration,  or  one   remarkably  inadequate,    be  relieved 
in  equity. 
Cro.  Car.  502.      An  infant  is   under  an    incapacity  to  grant  or  con- 
vey, by  deed,  any  part  of  his  property  ;  the  cafe  of  a 
lunatic,  and   that   of  an  infant,  going,  in   general,  as 
has  been  faid,  hand  and  hand  in  this  refpecl: ;  b 
ing  governed  by  the  fame  reafon,  viz.  want 
or  capacity  to   afl'ent    to  any  alienation;    therefor,    a 
grant,  furrender,  or  conveyance  made  by  an  Lit.:,  of 
his  efhte,  by  deed  or  matter  in  fact,  is  absolutely  void  ; 
and  although  fome  have  endeavoured  to  diftinguifh  be- 
tween 
I 
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tween  a  de?d,  *  which  gives  only  an  authority  to  do  a    [  *   33.   ] 

thing,   and  a  deed  which  conveys  an    intereft  by  the 

delivery  of  the  deed   itfelf,  viz.  thar.    the  firft  is    void 

and  the  other  voidable ;  yet  the  better  opinion  is,  that 

the  reafon  is  the  fame   to   make  them  both  void,  unltfs 

it  be  jn  the  cafe  of  a  feoffment,  which  is  only  voidable 

becaufe  of  the  folemnity  of  the  conveyance. 

But  conveyances  by  act  of  law,  are  void  or  not  as 
againft  an  infant,  according  to  their  effect;  for  the  dis- 
ability of  an  infant  (analogous  to  that  of  one  non  com- 
pos) to  aflent  to  an  act  in  pais,  is  only  quo  ad  hoc,  and 
ex  parte :  that  is,  it  is  onlv  a  difability  to  bind  himfelf, 
and  not  fuch  a  difability  in  him  as  difcharges  others. 
The  validity  therefore  of  fuch  acts  depends  upon, 
whether  there  be  an  apparent  benefit,  or  the  femblance 
of  a  benefit,  to  the  infant.  If  neither  of  thefe  appear 
upon  the  face  of  the  transaction^  it  is  merely  void  ; 
otherwrfe  voidable  or  not,  at  the  election  of  the  infant. 
And,  therefore,  although  the  furrender  of  an  infant  do.  Car.  502. 
leflee  by  deed  is  void,  his  furrender  in  law,  by  accep- 
tance of  a  new  lcafe,  will  be  void  or  not,  according  to 
the  terms  of  fuch  new  leaf-.  If  it  either  increafe  his 
term,  or  decreafe  his  rent,  it  will  be  good,  but  if 
*  neither  of  thefe  be  effected  by  it,  it  will  be  void.  [  *  34-  ] 

It  is  obfervable,  that  this  incapacity  of  an  infant  is  of 
a  mixed  nature,  partly  pbyfical  and  partly  moral,  pro- 
ceeding frequently  from  the  want  of  legal,  not  of  na- 
tural, difcretion;  for,  in  deciding  upon  the  contracts 
of  infants,  the  actual  -date  of  their  capacities,  or  their 
pbyfical  power  to  decide  rationally,  is  not  confidered, 
it  being  fUilicient  that  they  want  difcretion  in  preemp- 
tion of  law,  which  every  perfon  does  (without  refe- 
rence to  his  actual  ability  or  judgment)  until  he  arrives 
at  his  age  of  twenty-one  years ;  except  in  cafes  of 
actual  neceffity,  in  which  cafes,  the  difability  to  con- 
fent  fo  as  to  bind  himfelf  (as  far  as  it  operates  as  a  mo- 
ral incapacity)  being  intende.l  as  a  privilege  and  to 
protect  perfons  of  tender  years  from  impoiition,  yields 
in  the  degree,  in  which  its  influence  would  counteract 
its  object. 

Up^n  this  principle  an  infant  is   bound,  at  law,  b y  Cor  Jac- 494- 
his    contract    or    bargain    for    diet,    apparel,    neceiiary 
learning,  employment,  and   the  like;    and   the  court  0f  '  Term  RtP« 
King's  bench   were' of  opinion,  in  the  cafe  of  Freeman*1' 
and  Hurfly  that  a  prsmiiibry  note-,  given  by  an  infant 

C  for 
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[  *  35-  ] 


Vide  Cro.Ja.  320. 
Ero.  tit.  cover- 
ture et  enfant, 
PI.  25.    Kirkton 
v.  Eliot.2.Bulft. 

Titzh.  Nat. 
Brev.  quart, 
edit.  390.  21  H. 
6.  31.  b.  9H. 
6.  10.  Bro. 
it.  Labourers, 
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Cro.  Eliz.  920. 

1  Lev.  87. 

March  145. 
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[  *  36.  ] 
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veif.  Hill.  Cro. 
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3  Salk.  196. 
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for  *  board  and  lodging,  ana  for  teaching  him  the 
bufinefs  of  hair-dreffing,  was  valid,  and  would  fupport 
an  action  for  the  money. 

So  if  an  infant  take  a  leafe  of  an  houfe  or  of  land, 
and  refide  in  the  houfe,  or  enter  upon  the  land  and 
manure  it  until  a  rent  day;  if  the  rent  be  not  of  greater 
value  than  the  leafe,  he  will  be  liable  to  an  action  of 
debt  for  the  rent. 

And  an  infant  of  twelve  years  old  may  bind  himfelf  by 
a  covenant  to  ferve  in  hufbandry ;  and  if  he  depart  from 
his  fervice,  an  action  will  lie  againft  him,  founded  on 
the  ftatute  of  labourers,  23  E.  3.  Itat.  1. 

So  a  fingle  obligation,  entered  into  by  an  infant, 
for  a  fum  actually  laid  out  in  necefFaries,  will  bind 
him. 

And  an  infant  may,  even  at  law,  be  bound  by  a 
prefumed  agreement ;  for  it  was  faid  by  Tatesy  Juftice, 
that  an  action  of  aflumpfit  for  a  fine,  due  by  an  infant 
on  an  admittance  to  a  copyhold,  would  lie,  if  the  infant 
continued  to  occupy  and  enjoy. 

*  But,  at  law,  the  legal  capacity  of  an  infant  to 
hind  himfelf  by  his  affent  to  a  contract,  does  not  ex- 
tend beyond  the  neceffity  that  gives  rife  to  it  5  namely, 
his  education,  neceffaries,  and  lodging.  Therefore  if 
an  infant  be  in  trade,  and  incur  a  debt  in  buying  things 
to  maintain  his  trade,  it  will  not  bind  him,  although 
he  gain  his  living  thereby. 

And  the  rule  of  law  is  the  fame,  as  to  a  debt  in- 
curred in  repairing  houfes  belonging  to  him,  or  the 
like. 

Neither  can  an  infant  bind  himfelf  by  ftating  an  ac- 
count ;  becaufe  the  only  confideration  for  the  promife 
that  arifes  in  law  upon  a  ftated  account,  is  the  ftating 
of  the  account.  Therefore,  as  an  infant  cannot  ftate 
an  account,  the  confideration  does  not  hold,  and  the 
promife  is  void. 

So  where  a  woman  covenanteth  to  teach  an  infant  to 
fing  and  to  dance,  and  to  find  him  in  meat,  drink, 
wathing  and  lodging,  and  the  infant  covenanted  to 
ferve  her  :  it  was  held  that  the  infant  was  not  bound  by 
the  covenant. 

But 
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*  Bat  #n   infant's  bond,  even  for  money  borrowed,    [  *  37.  ] 
may,  by  circumftances    ex  poji  fafto,   become  binding 
in  equity. 

Thus  where  an  infant  borrowed  a  fum  of  money  for  Hampfon  v. 
which   he  gave  a  bond,  and  then  devifed  his   perfonal  J^J c^^rIo! 
eftate    (being  of  fufficient   capacity)    for  the  payment  55. 
of  his  debts,  particularly  thofe  he  had  fet  his  hand  to; 
this  bond  was   decreed  to  be  paid,  notwithftanding  the 
minority  of  the  obligor. 

And  although,  at  law,  a  contract  entered  into  with 
an  infant  for  money,  even  to  pay  for  necefTaries,  be 
void  according  to  the  refolution  in  Salkeld^  yet  it  is  Salk.  279. 
othcrwife  in  equity ;  for  if  one  lend  money  to  an  in- 
fant Co  pay  a  debt  for  necejfaries,  and,  in  confequence 
thereof,  the  infant  does  pay  the  debt :  although  he  be 
not  liable  at  law,  he  will,  notwithftanding,  be  fo  in 
equity ;  becaufe  in  this  cafe  the  lender  of  the  money 
ftands  in  the  place  of  the  perfon  paid,  viz.  the  creditor 
for  necetfaries,  and  fhall  recover  in  equity  as  the  other 
ihould  have  done  at  law. 

And  although   an  infant  cannot   by  his  afTent   bind  Note.    TMs  ob- 
himfclf  to  a   fpecific  contract,  except  *  in  cafes  of  the    [   *  38.  ] 
nature  of  thofe  above  ftated,    yet  his    incapacity  does  fervation  aPPcarS 
render  contracts  entered  into  with    him,    if    there  be  p"jCaUe  to'lf  **' 
any  femblance  of  benefit  to  arife  to  him  thereby,  void,  con-raft  with  an 
or   voidable   by   the   party  contracting  with  him ;    for  idiot  or  madman. 
though  the  infant  has   this  privilege,  yet  the  party  with  othw^on^fting 
whom  he  contracts  has  it  not ;    for  the  latter  knows  party,  the  afTent 
with  whom  he  contracts,  and,  therefore,  fhall  not  be  's  p-rfea:. 
relieved  againft  his  own  folly  ;  nor  fhall  that  be  turned 
to  the  prejudice  of  the  infant,  which   the  law  defigned 
as  a  protection  and  fjcurity  to  him  againft  all  difadvan- 
tageous  contracts. 

Therefore,  where  the  plaintiff  declared  that  the  de-  smith  v.  Bowen, 
fendant    (in    confideration    that    the    defendant    would  1  Mod.  25.  s.  c. 
fuffer  him  to  take  away  fo  much  of  the  plaintiff's  grafs  x.Vent   5'  et 
which  the  defendant   had  cut  down)  promifed  to   pay  Atkins,"!  Sid . 
him  fo  much  for  it;  it  was  moved  in  arreft  of  judg-  446.  Forefter's 
ment,    after   verdict,    that  the  plaintiff  was   an  infant,  Cik>  1  bid<  4-1- 
and,  therefore,  that  he  not  being  bound  by  the  agree- 
ment, neither  ought  the  defendant  to  he  bound  by  it; 
for  the  confideration  was  not   good,  becaufe   not  reci- 
procal ;    f:tt   the   infant    might    have    avoided    his  pro- 
mi  fe,  if  an  action  had  been  brought  againft  hiin.     Sed 
non  allocatur. 

C  2  So 
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[  *  39-  J 

Holt  v.  Claren- 
cieux,  Strange 
937- 


Chyton  v.  Afn- 
down,  9  Vin. 

[  *  40.  ] 
ai>.  393.  pi.  4 


Cm  Car.  303, 

:c6. 


*  So  it  was  held  in  the  cafe  of  Holt  and  Clarencieux, 
wherein  the  plaintiff  declared  that  it  was  mutually 
agreed  between  her  and  the  defendant,  that  they  fhould 
marry  at  a  future  day  which  was  pair. ;  and  that,  in 
confideration  of  each  other's  promifes,  each  engaged 
to  the  other^j  notwithftanding  whichnhe  defendant  did 
not  marry  the  plaintiff,  but  had  married  another, 
which  fhe  laid  to  her  damage  of  4000/.  The  defen- 
dant pleaded,  that  the  plaintiff  at  the  time  of  the  pro- 
mife  was  an  infant.  And  it  was  contended,  on  the 
behalf  of  the  defendant,  that  the  plaintiff  not  being 
bound  equally  with  the  defendant,  this  was  a  nudum 
paftum,  and  that  therefore  the  defendant  could  not  be 
charged  in  the  action.  But  the  court  were  of  opinion, 
ihat  as  marriage  was  then  looked  upon  to  be  an  ad- 
vantageous contract*  the  agreement  was  not  void,  but 
voidable  at  the  election  of  the  infant;  and  that  as  to 
the  perfonof  full  age,  it  was  abfolutely  binding. 

And  equity  will  decree  a  fpecific  performance  of  an 
agreement  fo  circumftanced  againft  the  adult. 

Thus  where  A.  during  his  minority,  by  himfelf  and 
guardian,  entered  into  articles  to  let  B.  a  farm  at  a 
certain  rent ;  B.  entered  upon  *  the  farm  and  conti- 
nued the  poffeffion,  and  paid  the  rent  after  A.  came 
of  full  age.  Then  A.  conveyed  the  inheritance  to  C. 
and  afterwards  B.  quitted  the  farm,  infifting  that  he 
was  only  tenant  at  will,  and  refufed  ,to  accept  a  leafe 
or  execute  a  counterpart,  beeaufe  A*  being  an  infant 
at  the  trine  of  making  the  agreement,  was  not  bound 
by  it,  and  therefore  B.  ought  not  to  be  bound  by  it. 
But  by  Harcourt  Chan.  B.  fhall  execute  a  leafe  fo  C. 
and  C.  execute  a  counterpart  of  fuch  leafe  to  him  in 
p'urfuanCe  of  the  articles,  and  B.  (hall  pay  cofls. 

If  an  infant  make  a  leafe  for  years  referving  rent, 
and  the  leflee  enter ;  he  may  make  the  leffee  his  tenant, 
or,  at  his  election,  a  diiieifor,  and  proceed  againft  him 
accordingly. 

And  the  court  of  Chencerv,-  which  in  thefe  cafes 
acts  upon  principles  of  fubflantial  juftice  and  natural 
equity,  on  whom  the  cullody  of  infants  officially  de- 
volves, has  frequently  interpofed,  and  held  infants  to 
their  contracts  in  cfjs  where,  at  law,  they  would 
not  have  been  bound.  The  principle  upon  which 
that  court  proceeds,  feems  to  be  this  :  that,  as,  on 
the    one    hand,    if  advantageous    contracts    were    not 

binding 
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♦binding  upon  the  perfons  contracting  with  infants,  [  *  41.  j 
the  protection  which  was  intended  as  a  privilege, 
would,  in  event,  become  a  prej  udice ;  fo,  on  the  other 
hand,  if  no  agreements  would  bind  infants  either  in 
law  or  in  equity,  that  privilege,  at  the  fame  time  that 
it  protected  them  from  prejudice,  would  debar  them 
from  the  pofubility  of  reaping  any  advantage  by  con^ 
tracts,  as  none  would  treat  with  thofe  whom  they 
knew  could  not  be  bound.  Equity,  therefore,  con- 
siders the  intrinfic  nature  of  the  contract,  with  what 
view  it  is  entered  into,  who  are  the  parties  to  it,  whe- 
ther the  friends  of  the  infant  advife  and  confent  to  it,  vide  9  Mod. 
the  extent  of  its  influence,  and  in  what  degree  it  has  104- 
been  executed,  and  directs  the  confeience  of  the  in- 
fant according  as  thefe  circumftances  affect  the  agree- 
ment ;  thereby  giving  to  fuch  tranfactions  their  juft 
efficacy. 

Thus  a  contract  made  by  an  infant,  by  the  advice 
and  confent  of  his  friends,  has  been  decreed  to  be  good, 
and   that  under  the  moll:  harm  circumftances  imagina- 
ble ;    namely,    by  turning  the  intereft  of  money   into 
principal,  upon  condition  that  the   creditor  wpuld  not, 
at  that  time,  extend  the  lands  of  the  debtor.     As  where 
J.  S.  mortgaged  his  eftate  to  C.  and  then  *  died  leav-    [  *  42.  ] 
ing  D.   his  daughter  and  heir,  who  was  an  infant  and  Earl  of  chefter- 
had  nothing  to  fubilft  on  but  the  rent.s  of  the  mortgaged  £elQd  y-  *-ady 
eftate.     The  mortgage  having  been  fuffered  to  run  in  IEq."ca.,Abr. 
arrear  three    years  and    a  half,  C.  grew  uneafy  at  it,  287.  1. 
and  threatened  to  enter  on  the  eftate,  unlefs  his  intereft 
might  be  made  principal.     Upon  which   D.'s   mother, 
with   the  privity  of  her  neareft  relations,  ftated  the  ac- 
count,  and    D.    being  then   near   of   age,    figned    it. 
This  agreement  was  eftablifhed  by  the  court  of  Chan- 
cery, being  for  the  infant's  benefit,    who,   without  it, 
would  have  been  deftitute  of  fubfiftence. 

From  thefe  confiderations  that  head  of  equity,  which, 
in  cafes  of  marriage  contracts  and  agreements,  autho- 
rizes the  court  to  reftrain  infants  (parties  thereto) 
from  refcinding,  by  decreeing  fuch  agreements  to  be 
binding  on  their  property,  feems  to  have  fprung. 

For  it  is  obvious,  on  reflection,  that  marriage  agree- 
ments for  the  fettlement  of  the  property  of  the  parties 
are  not  original,  but  are  in  the  nature  of  acceflbry, 
contracts.  The  principal  contract  is  the  marriage 
itfelf,  which  male  infants  at  fourteen,  and  female  in- 
fants  at  twelve,    are  of  capacity   to   enter   into  with 

confent 
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£  *  43-  ]  *  confent  of  their  parents  or  guardians.  As  foon  as 
the  marriage  is  had,  the  principal  contract  is  executed, 
and  cannot  be  fet  afide,  or  refcinded  even  at  law ;  fo 
that  it  is  then  confidered  upon  the  fame  footing  as  con- 
tracts binding  on  the  ground  of  neceiTity.  The  eftate 
and  capacities  of  the  parties  are  immediately  altered. 
The  children  born  of  the  marriage  are  equally  purcha- 
fers  under  both  father  and  mother.  So  that  were  the 
parties  permitted  to  refcind  fuch  contracts,  the  interert 
of  third  perfons,  the  ifTue,  would  be  affected  j  for  fuch 
agreements  mufl  be  either  good  or  bad  in  toto^  becaufe 
every  part  conftitutes  the  whole,  as  the  confideration 
arifes  from  each  part;  and,  confequently,  it  is  impof- 
fible  to  take  away  any  part  of  the  confideration,  without 
overturning  the  agreement  entirely. 

Then,  as  the  law  has  entrusted  the  parents  and 
guardians  of  infants  with  the  direction  of  the  principal 
contracl,  the  marriage  of  their  children  and  wards, 
and  considers  the  children,  when  acting  under  that 
fanftion,  as  bound  by  their  aftent  in  like  manner  as  in 
other  contracts  arifing  out  of  neceflity ;  it  feems  per- 

[  *  44-  ]  fectly  confident  with  the  principles  *  of  equity  and 
juftice,  that  they  mould  be  bound,  acting  under  the 
fame  fanction,  by  their  aflent  to  the  acceflbry  contract 
reflecting  their  property.  And  the  interelt  of  the 
ifTue  in,  and  alteration  in  the  capacities  of  the  parties 
to  fuch  contracts,  furnifli  an  equitable  ground  for  the 
interpofition  of  the  courts.  And,  indeed,  if  equity 
did  not  inforce  fuch  agreements,  this  privilege  of  not 
being  generally  bound  to  the  execution  of  contracts, 
meant  to  protect  infants,  would  militate  in  cafes  where 
the  infant's  fortune  was  in  meney  the  other  way ; 
for,  the  primary  contract  being  binding,  mufl:  be  fol- 
lowed by  its  legal  confequences,  one  of  which  would  be, 
that  the  hufband,  money  being  a  perfonal  tiling,  would 
be  entitled  to  the  abfolute  property  in  it  immediately 
upon  the  marriage. 

The  firft  cafe  that  occurs  of  this  kind  is  that  of 
Price  and  Seys.  There  a  lady,  entitled  to  a  portion  of 
3000  /.  payable  at  her  age  of  twenty-one,  and  likewife 
entitled  to  a  bond  of  100/.  both  of  which  were  made 
chargeable  upon  a  real  eflate,  entered  into  a  treaty  of 
marriage,  the  lady  being  at  that  time  but  eighteen  years 
of  age.       Upon  this   occafion    marriage  articles  were 
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made,  by  which,   in    *  confideration  of  the    intended    [  *  45.  ] 
marriage,  and  of  the   3000/.  portion  and  of  the   100/. 
bond,    the  intended  hufband  agreed   to  make  a  fettle- 
ment  upon  her,  the  ufes  of  which  mould  be  to  the  huf- 
band and  wife  for  their  lives,  and  the  life  of  the  fur- 
vivor  of  them,   by  way  of  jointure  upon  her,  and  in 
bar  of  her  dower,    the  remainder  to  the  heirs  of  the 
body  of  the  wife  by  the  hufband  begotten,  fcfV.     The 
marriage  was   folemnized^  and  then  the  hufband  died, 
without  having  made  a  fettlement,  the  wife  furviving. 
She  afterwards   married   again,    and  then  fhe  and  her 
hufband  fet  up  a  claim  to  thefe  fums  in  her  right  as 
furviving  her  hufband.     On  a  bill   filed   between    the 
parties  in  Chancery,    the  queftion   came   before  Lord 
Talbot,  who  was  of  opinion,  that  there  was  no  ground 
for  the  claim.     His  lordfhip  faid  it  was  clear,   that  if, 
a  fettlement  had  been  made  in  this  cafe,  inftead  of  the 
articles,  the  court  would  not  have  fuffered  the  wife  to 
claim  the  benefit  of  the  demands  in  queftion,  notwith- 
ftanding  fhe   had  furvived  her  hufband ;    for  the  huf- 
band would  have  been  confidered  as  a  purchafer  of  her 
portion.     That  in  this  cafe   there    was  no  fettlement 
made,    but    only   articles.      Then   the   queftion    was, 
whether  that  would  make  any  difference  ?     And  his 
*  lordfhip's   opinion  was,   that  it  would  not.     For  it    [  *  4.6.   1 
was  reafonable  that  thefe  articles  fhould  bar  the  wife 
of  the  benefit  of  thefe  chofes  in  action,  in  the  fame  man- 
ner as  a  fettlement  itfelf  would  have  done. 

And   it   would   make   no   difference,    in    fuch   cafe, 
whether  the  intereft  of  the  wife  were  in  poffcflion,  or 
depended   upon  a  contingency.     The  cafe  of  Theobald  Theobald  v. 
and  Duffay>  determined  finally  in  the  houfe  of  Lords,  ^f^'  9  Mod- 
is  a  very  ftrong  cafe  to  this  purpofe.     So  is  the  cafe  of  574",  2Eq'.Ca. 
Harvey  and  Ajhley,    wherein   an   objection  was  made,  Abr.  88.  c.  n, 
that,  as  part  of  the  fortune  of  the  wife  (who  was  an  Vldc  lnf* 
infant)    was  a  contingent   perfonal  intereft,    which  by  3  Atk.  6o6* 
the  marriage  would  not  have  been  transferred  to  the 
hufband,  the  fettlement  of  that  could  not  be  beneficial 
to  the  infant,  and  was  therefore  remedilefs  :  but  Lord 
Hardwicke  di fallowed  that  diftin&ion. 

And  in  the  cafe  of  Blois  and  Lady  Hereford,  this  Biois  v.  Lady 
principle  was  carried  ftill  further,  an  infant  being  there  Hereford, 
confidered  as  bound,  as  to  her  perfonal  eftate,  by  her  2  Vern#  501* 
agreement,  inferred  from   circumftances  only.     In  that 
cafe  A.  married  with  B.  who  had  an  eftate  in  land  and 

a  fortune 
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[  *  47*  3  a  *  fortune  in  money.  Being  both  infants,  an  act  of 
'  parliament  was  obtained  for  fettling  a  jointure  on  the 
wife  in  bar  of  dower,  but  to  ceafe  if  fhe  did  not  fettle 
her  land  when  of  age ;  but  nothing  was  faid  as  to  the 
wife's  perfbnal  eftate,  part  of  which  was  a  mortgage 
for  1300/.  taken  in  a  truftee's  name.  The  wife  when 
fhe  came  of  age  fettled  her  own  land.  Afterwards  the 
hufband  died.  The  queftion  was,  whether  this  mo- 
ney mould  go  to  his  executors,  or  furvive  to  the  wife 
as  a  chofe  in  action?  and  Lord  Cowper  (then  lord 
keeper)  faid,  that  he  laid  no  ftrefs  upon  the  declaration 
of  truu\  The  law  of  the  court  would l  pre  fume  a  promife\ 
and  in  all  cafes  where  a  fettlement  was  equivalent,  it 
was  to  be  intended  that  the  hufband  mould  have  the 
portion.  The  wife  fhould  not  have  her  jointure  and 
fortune  both. 

But  thefe  cafes  muft  be  taken  with  fome  diftinclions. 
For  if,  in  fuch  cafe,  the  jointure  were  inadequate  to 
the  wife's  portion,  much  more  if  there  were  any  col- 
lation between  the  wife's  friends  and  the  hufband  in  the 
making  of  the  jointure,  (6  as  by  that  means  it  was  not 
fuitable  to  the  lady's  fortune  *,  there,  if  the  proportion 
confifted  in  chofes  in  action,  unaltered  during  the 
f  *  48.  ]  marriage,  as  fhe  would  be  entitled  *  to  her  legal  in- 
ter ell:  in  thefe  chofes  in  action  by  furviving  her  huf- 
band, a  court  of  equity  would  not,  in  fuch  a  cafe, 
take  from  her  the  benefit  of  them  :  and  in  that  cafe  fhe 
would  have  an  equity,  rebutting  the  equity  which  the 
reprefentative  of  the  hufband  would  have  upon  her. 

VHe  2  P.  Will.        In   the  cafe  of  Cannel  and  Buckle,  Lord  Macclesfield 

243<  faid,  that  if  a  feme   infant   feized   in  fee  fhould,  on  a 

marriage,  with  the  confent  of  her  guardians,  covenant, 
in  confideration  of  a  fettlement,  to  convey  her  inheri- 
tance to  her  hufband,  and  it  were  done  in  confidera- 
tion of  a  competent  fettlement,  equity  would  execute 
the  agreement. 

5  Atfc.  615,  And  although  Lord  Hardwicke  obferved,  in  the  cafe 

of  Harvey  and  Ajhley,  that  this  was  going  a  great  way, 
as  it  related  to  the  inheritance  of  the  wife ;  yet  he  ad- 
mitted that  there  were  cafes  where  the  court  would  go 
to  that  extent.  For  inftance,  if  lands  of  the  wife 
were  no  more  than  an  adequate  confideration  for  the 

Vide  infra,  Cecil  fettlement   that  the  hufband  made,  and  after  the  mar- 

Biftofo?.B«h     ri2Se  the   wife  mou^   dIe  ancI  leave  ifrue,  who  would 

and. Wells  v.       be  entitled  to  poiticns  provided  for  them  by  the  fettle- 

i;y-  ment, 
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ment,  it  would  *  in  that  cafe  be  very  reafonable  for  the    C  *  49*  3 
court  to  affirm  that  fettlement. 

But  in  the  cafe  of  Durnford  and  Lane,  which  was  a  Durnford 
bill  praying  a  fpecific  execution  of  articles,  made  pre-  v.  Lancy 
vious  to  the  marriage  of  Thomas  Lane  with  Ann  Bowyer,  cbsuv/Tte.  ' 
then  an  infant,  entered  into  for  the  fettlement  of  her 
eftates,  by  which  it  was  covenanted  that,  upon  her  at- 
taining her  age  of  twenty-one,  the  huiband  and  wife, 
and  her  mother,  fhould  levy  fines,  and  fettle  the  eflate 
in  truftees  to  the  ufe  of  the  mother  for  life,  remainder 
to  the  truftees  to  pay  the  rents,  &c;  to  tiie  wife  for  her 
feparate  ufe  during  her  coverture — remainder  to  the 
huiband  for  life,  remainder  to  the  children  of  the  mar- 
riage, in  fuch  proportions  as  the  wire  fhould  appoint, 
in  default  of  appointment,  (hare  artd  fhare  alike  in  taif 
general— remainder  to  fuch  ufes  as  the  wife  fhould  ap  • 
point;  and  in  failure  of  appointment,  part  to  the  mo- 
Ther  in  fee ;  and  whereby  the  hufband  covenanted  to 
permit  the  wife  to  enjoy  the  eftates  to  her  feparate  ufe, 
and  that  he  would  lay  out  500  /.  and  1500  /.  to  certain 
ufes  declared  by  the  fettlement :  Lord  Thurlow  feems 
to  have  been  of  opinion,  that  an  infant  would  not  be 
bound  by  articles  made  *  previous  to  her  marriage  re-  [  *  50.  j 
fpe&ing  her  real  eftate,  unlefs  fhe  had  a  fettlement  from 
her  huiband,  and  had,  after  his  death,  taken  pofleflion 
and  availed  herfelf  of  it;  in  which  cafe  his  lordfhip 
thought  fhe  would  be  bound  by  the  equity  arifing  from 
her  own  act.  Upon  which  ground  he  declared,  in 
this  cafe,  that  he  could  not  fay  the  whole  property  of 
the  wife  was  bound,  or  decree  the  articles  to  be  fpecifi- 
cally  performed. 

But  it  is  obfervable,  that,  in  the  preceding  cafe,  the 
general  object  of  the  fettlement  was  the  fo?  tune  of  the 
wife  only,  and  that  the  court  was  able  to  give  relief 
without  actually  deciding  the  queftion,  as  to  the  validity  ^ 

of  fuch  contract  by  an  infant. 

And  Lord   Thurlow,    in  the    cafe  of  Williams    and  William*  v. 
Williams,     was    of    opinion,     that    a    marriage    con-  w^ams. 
tract,   the  effect,  of  which  was  to  preclude  an  infant  Chan.V  1V3.  * 
from    any    thing,    whether    real    or    perfonal,    which 
fhould  come  from  any  quarter,  would  be  void,  as  unrea- 
fonabje. 

But,  in  fuch  cafes,  the  hufband  will  be  bound  by 
his  covenant,  refpectine  the  efiate  of  his  wife  which 

lhall 
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ther,  *  entered  into  articles  to  fettle  lands  of  iozl.p:r  [  *  53.  ] 
annum  on  the  wife  for  her  jointure.  But  in  the  articles 
no  notice  was  taken  of  the  power.  Before  any  jointure 
made  purfaant  to  the  power,  the  tenant  for  life  died 
And  on  a  bill  againil  the  remainder-man  to  have  the 
jointure  made  good,  it  was  fo  decreed. 

A  woman,  being  an  infant,  may  alfo,  by  an  agree-  Drut7  v  Dtu-t- 
ment  entered  into  on  her  marriage,  wave  her  right  of  ^ 
dower  and  thirds  incident  by  law  to  the  act  of  marriage. 

This  feems  a  neceiTary  confequence  of  the  principle 
eftablifhed  by  the  houfe  of  Lords  in  the  cafe  of  Drury 
and  Drury ^  in  which  it  was  decided,  that  a  woman 
being  an  infant,  might,  under  the  ftatute  2"  Htmry  8th, 
by  contract:  to  accept  a  jointure,  preclude  he:: 
her  right  to  claim  dower,  or  thirds,  in  her  huiband's 
real  or  perfonal  eft  ate.  Upon  which  decifior!,  cc 
of  equity,  following  up  the  principle,  have  founded  a 
variety  of  cafes,  wherein,  by  provihcn  of  the  hufband, 
a  wife  may  be  barred  of  dower,    where  the  common 

would  not  bar  her :  as  on  an  eftablifhment  in 
nature  of  a  jointure  fettled  out  of  *  perfonal  eirate,  if    I"  *  54.  1 
fo  framed  as  to  import  a  jointure,  whether  expreiled  or 
no.      This   the  court   does  by   way  of  enforcing  the 
agreement  of  the  parties,  and  to  prevent  double  laris- 
factjon.     Thus  a  bond  given  before  marria: 
wife's  livelihood  and   maintenance,    was  held  a  1 
faction  for  dower,   though  the  word  Jointure  was  not 
ufed. 

But,  if  in  agreement  with  an  infant  be  without  fem- 
blance  of  benefit  to  him,  it  will  in  till  cafes  be  void. 

Therefore  a  bond  with   a  per.akv,    although    given  . 
for  neceCaries    received,    will   not    bind    him ;    : 
never  can  be  into  a  pc 

That  this  is   th?  :ch  fuch  a  bond  is°   " 

void,  is  clear  from  the  circ  ,  that,  if  an  infant 

::;ter  into  a  penal  bond  for  neceHaries 
the  latter,   the  bend  will  bind  the  furety,   although   it 
■"ill  not  bind  the  infant.     So  that  it  is  not  the  nature  of 
the  bond,  but  the 
it  void. 

And  where  agree:  re  been  he 
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[  *  5S-  ]  felves  void  againft  infants;  they  *  have,  neverthelefs, 
been  confidered  as  made  binding  by  their  fubfequent 
affent  when  of  full  age. 

And  it  is  not  necefTary  that  the  aflent,  in  fuch  cafes, 

mould  be  exprefs,  it  fecms  fufficient  that  acts  be  done, 

from  whence  an  aflent  muft  neceflarily  be  inferred. 

VMe  Frviklin  Thus  an  agreement,  void  in  itfelf  as  againft  an  in- 

v.  T'hombury,      fant,  was   neverthelefs   held  binding ;  the  infant  having 

,Vcr.n-  I32"      received  intereft   under  it,   after  he  came  of  full  age. 

Which  refolution  is  founded  on  this  reafon,  that  the 

law  will  never  intend  a  wrong  in  an  act  that  can,  by  any 

conft ruction,  be  made  lawful. 

f,  Vem.  225.  So  if  an  infant  make  an  exchange  of  lands,  and  con- 

Igg*  Ca*vide    t'nue  m  P°fi"efl"ion  arter  ne  come  of  age,  he  mail  be  bound 

purnford  v.  by  it. 

Lane,  fupra.  Lord  Hardruuicke    was   of  opinion,   that   the,   equity 

%  Vcz.  526.  would  be  the  fame,  fuppofe  a  woman,  being  an  infant, 
and  entitled  to  a  fmall  realeftate  of  inheritance,  were 
to  marry;  and  the  hufband,  in  confideration  of  that 
real  eftate,  and  that  he  mould  have  and  enjoy  the  in- 
£  *  ^6.  ]  heritance  for  his  own  benefit,  fettled  a  *  provifion  by 
way  of  jointure  on  her,  whether  of  land  or  perfonal 
eftate  is  immaterial,  and  then  he  died;  and  fhe,  after 
his  death,  took  to  that  provifion  fo  made  for  her,  and 
enjoyed  it,  and  afterwards  died  :  for,  putting  that  cafe 
in  argument,  he  fays,  the  court  or  Chancery  would 
not,  in  fuch  cafe,  fuffer  her  heir  at  law  to  infill:  on 
the  inheritance  of  that  real  eftate  by  defcent  from  her  ; 
but  would  hold  her  heir  at  law  bound  by  her  fubfe- 
quent agreement,  fhe  having  thereby  bound  herfelf  by 
her  own  acts,  and  departed  from  her  intereft  in  that 
real  eftate.  And  the  court  would  decree  her  heir  at  law 
to  be  a  truftee  for  the  heir  at  law  of  her  hufband. 
3  Atk.  617.  And  fuch  implied  afent  may   be   either  permanent 

or  temporary.  Therefor^  if  a  woman  marry,  and  a 
jointure  is  made  after  marriage,  and  the  hufband  die 
leaving  her  an  infant ;  if  fhe,  without  doing  any  act: 
to  determine  her  election,  marry  a  fecond  hufband 
during  her  infancy,  and  he  enter  on  the  jointure  eftate, 
that  entry  will  bind  the  hufband  and  wife  during  the 
coverture. 

And  in  fome  cafes  a  mere  acquiescence,  after  the  in- 
fant's 
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font's  attaining  his  age,  furnifhes-  *  a  diffident  reafon    [  *  57-  1 

for  a  court  of  equity  to  hold  an  infant  to  his  agreement ; 

for  if  a  man  does   not  exprefs  his  define  to  be  relieved, 

when  he  has  convenient  means,  it  is  to  be  prefumed  that 

he  is  willing  to  abide  by  his  original  agreement ;  efp?~ 

cially  if  thofe  with   whom  the  contract  is   made,    be 

prejudiced  thereby. 

Thus  where  a  bill  was  filed  for  the  execution  of  thfr<&ny;SalifcuW\ 
trufts  of  a  will,  and  to  compel  a  fale,  in  order  to  raife  2  Vcm.  224. 
portions  and  maintenances  for  younger  children;   and  '^q.  Ca< 
the  heir,  being  a  minor,  in  his  anfwer  defired  the  truft      r'  2  2'  ^ 
eftate  might  not  be  fold,  and  offered  to  fubjedt  other 
lands,   not  within  the  truft,    for  the  better  railing   cf 
the  portions,  fo  that  then  a  fale  would   not  be  necef- 
fary ;  the  court  of  Chancery  held  the  heir  to  his  offer ; 
becaufe,  by  that  means,   he  had  delayed  a  fale.     And 
the  court  faid,    that  if  he  would   have  departed   from 
what  he  had  offered,    he  ought  immediately,  when  he 
came  of  age,    to  have  applied  to  the  court,    to  have 
retracted  his  offer,  and  amended  his  anfwer,  which  he 
had  neglecled  to  da 

And  where,  on  fubmifiion,  an  award  was  made  be-  2\fa&  0f^it^ 
tween  the  bifhop  of  Bath  and  Wells  on  the  *  6ne  park,    f  %   rg    ] 
and   an    infant   and   his   guardian   on  the  other   part,  and  wciis  v. 
that,   during  the   bifhop's   life  and  the  infant's   mino-  Hvpfley,  cited 
rity,   they   ihould   both  be  at  liberty  promifcuoufly  tosAtk*  6l4* 
dig  lead  ore,  iffc.  and  that  the  profits  ihould  be  divided 
equally   between   them ;    Lord  Nottingham^   on  a  bill 
brought  to  confirm  the  award,    being  of  opinion  that 
the   infant  was  bound  by  it,    indemnified   the  truftees 
for  what  they  had  done,  and  decreed,  according  to  the 
prayer  of  the  bill,  that  the  award  mould  be  eftabiifhed. 

But  the^e  muft  be  fome  equitable  ground  for  the  in-  r  Rc]1  Ahu 
terpofition  of  the  court  of  Chancery,  or  it  will  leave  376-5.  1  Eq. 
fuch  agreements  to  their  fate  at  law.     Therefore  if  an  Ca-  Abr«  2%*-  *- 
infant  fell  land  for  money,  and  then  re-inveff  the  money 
raifed  by  the  fale  in  the  purcbafe  of  other  land  ;  this  fale 
will  not  be  aided  in  Chancery,  becaufe  the  perfon  of  the 
infant  is  dijabled  by  a  maxim  in  law. 

And  there  are  cafes  in  which  an  infant  (hall  be  bound 
by  his  aifent,  even  at  law.  Thus  if  he  take  an  eftate 
upon  condition,  he  will,  if  he  retain  the  eftate,  be 
bound  by  the  condition,  nor  can  a  court  of  equity 
relieve  himj  for  it  cannot  change  the  nature  of  infant's 

eftates, 
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f  *  59*  ]    *  eftates,    nor  make  that    abfolute    which    is    defea- 
sible. 
Pigott  v.  Ruffll,       So  if  leflee  for  life,  and  hs  in  the  reverfion,  join  in 
Cro.  Eiu.  124.    a  £ne  t0  a  ft  ranger,    and    the  reverfioner  reverfes  the 
line   for  nonage,    yet  he  fhall   not  enter   for   the  for- 
feiture;   becaufe  he  joined    in  the  fine  and  confented 
to  it. 
j  Chan.  Ca.  256.      Again,  if  an  infant  executor  afTent  at  feventeen  to  a 
1  Eq.  Ca.  Abr.    legacy,  fuch  affent  fhall  be  good,  if  there  are  fufficient 
2S3.  7.    Cro.     affets  beiides  to  pay  debts,  otherwife  not. 

Ell*.  719.  A       r  J  -         ir  1       •  1 

A    feme  covert  is  alfo,   during  the  marriage,    mca- 
l]£'£*'  6S-  pable  of  binding  herfelf  or  her  hufband  by  her  affent 
Harris  v.  Lcc,      to  any  agreement  in  pais,  fhe  being,  in  confederation 
1  P.  Will. 483.   of  law,  under  the  coercion  and   dominion  of  her  huf- 
band,   and,    confequently,    having    no    moral    capacity 
to  aflent  to  a  contract  either  refpecring  his  property  or 
her  own. 

A  feme  covert,  therefore,  cannot,  at  common  law, 
borrow  money,  nor  contract  a  debt  to  bind  her  huf- 
band by  borrowing  money,  even  though  fuch  money 
be  afterwards  applied  to  buy  necessaries  for  which  (he 
[  *  60.  ]  may  *  bind  him;  bccaufe  ftill  it  was  in  her  power  to 
have  wailed  that  money.  But  if  money  be  applied  to 
the  ufe  of  the  wife  for  her  cure  from  any  diftemper,  or 
for  neceffaries,  the  perfon  who  lent  her  the  money, 
will,  in  equity,  Hand  in  the  place  of  the  perfons  who 
found  and  provided  fuch  neceflaries  for  the  wife ;  and 
as  fuch  perfons  would  be  creditors  of  the  hufband, 
fo  fhall  the  lender  ftand  in  their  place,  and  be  a  cre- 
ditor alfo. 

But  there  are  many  exceptions  out  of  this  rule  of 
the  common  law;  for  a  wife  may  have  feparate  pro- 
perty, as  to  any  contract  respecting  which  fhe  has  in 
equity,  the  fame  capacity  of  aflenting  as  if  fhe  were 
Cole;  therefore  where  a  Wife,  authorized  by  fettlement 
to  difpofe  of  her  feparate  property,  fells  part  of  it,  a 
court  of  equity  will  bind  her,  as  a  perfon  equally  com- 
petent with  a  feme  £o]e. 

And,  in  fuch  cafes,  it  is  not  neceftarv  that  her  truf- 
tees  be  parties  to  the  conveyance  or  confulted,  unlefs 
their  confent  is  made  efiential  bv  the  fettlement ;  for 
the  mere  appointment  of  truftees  is  not  fufficient 
ground  f.om  whence  to  infer,  that  fuch  was  the  in- 
tention  of   the   irjftrument   creating   the  truft.for  her, 

iince, 
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fincc  *  there  muft  be  truftees,  or  otherwife  fhe  could    [  *  61, 
have  no  feparate  property. 

Thus  where,  on  the  marriage  of  A.  and  B.  an  eftate  Grifty  v.  Cox, 
was  fettled  in  truftees  to  receive  the  rents  and  profits  *  Vez-  5J7« 
for  her  fole  and  feparate  ufe,  and  as  the  fhould  direct 
or  appoint  whether  fole  or  covert.  The  wife,  by 
deed  of  appointment,  fold  part  to  C.  The  hufband 
covenanted  againft  incumbrances.  The  truftees  were 
not  confulted.  And,  on  a  bill  filed  in  Chancery  to 
have  the  effect  of  this  bargain,  Lord  Ilardwicke  de- 
creed in  favour  of  the  purchafer,  faying,  that  it  was 
impofiible  not  to  decree  to  the  purchafer  of  this  equity 
and  truft  the  benefit  thereof  as  againft  the  wife,  fo  far 
as  purchafed  from  her,  and  as  againft  the  hufband,  fo 
far  as  he  had  bound  himfelf  by  his  own  contract :  for 
the  rule  of  the  court  was,  that  when  any  thing  was 
fettled  to  the  wife's  feparate  ufe,  fhe  was  confidered 
as  a  feme  fole,  and  might  appoint  in  what  manner  fhe 
pleafed,  and,  unlefs  the  joining  of  her  truftees  was  made 
efTential,  there  was  no  occafion  for  it. 

But  it  is  always  more  prudent  for  the  p-irchafers  of 
fuch  interefts  to  talk  with  the  truftees ;  as  their  appro- 
bation will  induce  courts  *  of  equity  to  view  fuch  tran-    [  *  62.  J 
factions,  which  are  generally  contrary  to  the  intent  of 
the  provifion,  with  a  more  favourable  eye. 

And  an  acquiefcence  by  a  feme  covert  in  a  court  of 
equity,  to  any  difpofition  of  her  feparate  eftate,  will 
operate  as  a  virtual  appointment. 

Thus  where  a  feme  covert,  having  power  to  receive  Allen  v.  Pa»- 
the  profits  of  an  eftate  to  her  feparate  ufe,  and  appoint  w?rth'  ■  Vcz* 
them  as  fhe  pleafed,    brought  a  bill  jointly  with  her   °"5* 
hufband  for  an  account,  and  fubmitted  that  the  profits 
fhould  be  applied  to  the  payment  of  her  hufband's  debts, 
for  which  a  decree  paffed  ;  fhe  was  held  to  be  bound 
by  this  acquiefcence,  and  the  bill,  to  which  fhe  was 
made  a  party  without  collujion^  was  confidered  in  equity 
as   an   execution  cf  her  power,  in  like  manner  as  an 
af^ual  appointment  would  have  been. 

And  any  engagement  made  by  a  feme  covert,  re- 
fpecting  the  difpofition  of  her  feparate  property  in  this 
or  that  way,  may  be  inforced  in  equity  againft  her, 
although  her  ^uflund  hi  the  reach  of  the  pfrofetfs 

of  the  court.  4  m 

Thin 
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f  *  63.   ]         *  Thus  where  a  woman,  previous  to  her  marriage 
feellv.  Hyde,      naj   ncr  own  fortune  fettled  upon  her;   and,  her  hu(- 

GiU  Rc^E328'  band  beillS   very  much  in   debt>  *ncl  arrefted*  and  tn!e 
fc,,  creditors  going  on  to  take  out  execution,  and  feize  his 

goods,  flic,  to  prevent  it*  gave  a  note,  that  if  they 
would  discharge  the  action,  (which  was  for  2000/.) 
fhe  would  pay  the  debt  out  of  her  own  feparate  eftate, 
and  the  action  was  accordingly  difcharged.  A  bill, 
brought  againft  her  and  her  hufband  on  her  refufing 
to  make  good  this  agreement,  was  retained  fjy  Lbrd 
Keeper  Harcourt,  after  advifing  with  Sir  John  Trevor, 
mafter  of  the  Rolls,  and  an  attachment  againft  her  in  the 
abfence  of  her  hufband,  was  held  jj  be  regular. 

So  the  general  engagement  of  a  wife  will,  in  equity, 
operate  upon  her  feparate  p?:  fbnal  property,  and  ap- 
ply to  the  rents  and  profits  of  her  real  eftate  ;  and  her 
truftees  will  be  obliged  to  apply  both,  when  they  arife, 
to  the  fatisfa&ion  of  fuch  general  engagement. 
ck^;  Thus  Lord  Hardwicke  faid,  in   the   cafe  of  Peacock 

Monk,  2  Vii.     and  Monk,  that,  if  a  wife,  having  an  eftate  to  her  fe- 
J93-  parate  ufe,  borrowed  money  which  fhe  gave  a  bond  to 

pay,  this  would  give  a  foundation  to  demand  the  mo- 
[  *  64.   ]    ney  *  againft  her  out  of  her  feparate  eftate^  fhe  being 
confidered  as  a  feme  fole  as  to  that. 
Norton  v.  Tu>        So,'  in  the  cafe  of  Norton  and  Turvill,  where  a  feme 
viii,  2  p.  Will,    covert,  before  her  marriage,  with   the  confent  of  her 
M4-  then  intended  hufband,    conveyed  an  eftate  to  her  fe- 

parate ufej  arid  after  her  marriage  borrowed  25/.  upon 
her  bond  and  died.  Though  it  was  admitted  that  the 
bond  given  by  the  feme  covert  was  abfolutely  voir1, 
and  in  that  refpect  differed  from  a  bond  given  by  an  in- 
fant, which  was  only  voidable,  yet  it  was  held  to  be 
payable  out  of  the  feparate  eftate  of  the  wife,  which  was 
a  truft  eftate  for  payment  of  debts. 
Stanford  v.  So,  in   the  cafe  of  Stanford  and  Marftial,  the  rents 

Marihal,  z  Atk>and  profits  of  the  feparate  eftate  of  two  femes  covert 
*s-  were  ordered   to  be    paid  by   their   truftees   to   credi- 

tors by  bonds,  in  which  they  had  joined  with  their 
hufbands. 

And  an  agreement,  made  by  a  feme  covert  with  her 
hufband  reflecting  this  property,  will  be  binding,  and 
will  operate  in  the  nature  of  an  appointment. 

Thus 
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Thus  where  E.  devifed  hereditaments  in  *  feveral    [  *  65.  ] 
counties  to  truftees  during  the  life  of  M.  his  daug}  ter,  Freeman  et  ai. 
wifs  of  Sir  C.  M.  in  truft,  to  pay  the   rents  and  pro-  v.  SirCleve 
fits  during  her  life,  to  fuch  per/ins  as  /he  Jhould  appoint,  Mafan,  z  Eq. 
for  her  feparate  ufe,  and  with  which  her  hufband  jhould^  Bunb^os 
not  intermeddle,  nor  mould  the  feme  be  liable  to  his  3^Brown'iFar. 
debts:    and  alfo   directed,    that  his  executrix  fhould,  Ca- 378- 
within  fix  months  after  his  deceaJe,  out  of  his  per/oral 
eftate,  pay  to  his  faid  truftees,  or  the  furvivor  of  them, 
6,000/.   upon  truft  to  place  the  lame  out  at  intereft  with 
his  daughter's  approbation,    for  fjch  purpofes  as  me 
alone,  by  any  writing  executed  in  the  pre  fence  of  two 
or  more  witnefles,  or  any  writing  purporting  to  be 
her  will,  notwithstanding  her  coverture,  mould  direct, 
fo  as  the  fame  mould  be  for  her  own  feparate  ufe,  and 
not  to  be  liable  to  her  hufband's  debts  or  difpofal,  and 
devifed  other  eftates  to  the  fame  ufe?,  and  died.     And 
then,  by  articles  between  Sir  C.  M.  and  M.  his  wife, 
fhe,  in  coniideration  of  his  confent  to  her  defire  of  liv- 
ing feparate,  agreed  that  he  mould  have  paid  to  him 
out  of  her  feparate  effects  1000/.  within  three  calen- 
dar months  then  next  following,  with  200  /.  per  annum, 
parliamentary  taxes    deducted,    for   his    life,    payable 
quarterly.     And    it   was   thereby   ftipulated,    that  the 
agreement  mould  be  made  *  an  order  of  court,  and    [  *  66.   ] 
that  the  truftees  mould  confent  thereto,  and  that,  un- 
til fuch  confent  and  order  could  be  had,  the  agent  for 
M.  and  her  truftee  mould  give  fecurity  by  a  bond  of 
iooo/.    penalty,    conditioned,    that  either   M.  mould 
perform  the  articles  on   her  part,  and  that  fuch  order 
of  court  and  confent  fhould  be  had,  or,  that  M.  mould 
be  delivered  up  again  into  the  pofleilion  of  her  hufband. 
And  Sir  C.  M.  covenanted  that,  on  being  paid  the 
1000/.    and   fuch   confent  and  order  being  obtained, 
M.  mould  live  feparate  from  him  without  moleftation, 
and  that  he  would  give  fecurity  for  his  performance  of 
the  articles.     By  an  indorfement  on  thefe  articles,  made 
fubfeoxuent,  the  fame  were  affirmed,  a*nd  a  propofd  made 
■  for  exchanging  the  1000/.  for  an  additional  annuity  of 
100/.  per  annum  to  the  hufband  for  life.  On  a  fuit  brought 
after  the  death  of  M.  for  a  performance  of  thefe  articlec, 
it  was  decreed,  that  the  articles  were  well  executed  by  M. 
purfuant  to  the  power  vefted  in  her  by  the  will  of  E.  her 
father,  and  that  the  fame  fhould  be  performed  and  car- 
ried into  execution,  as  far  as  they  remained  unperformed 
by  her  and  her  truftees ;  which  decree  was  afterwards  af- 
firmed, with  coih,  on  an  appeal  to  the  houfe  of  Lord?. 

D  And 
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[  *  67.  ]        *  And  a  covenant  in  articles,   entered  into  before 
marriage,  that  a  wife  (hall  have  the  difpofition  of  fuch 
real  and  perfonal  property  as  fhe  fhall  acquire  during 
the  coverture,  is  fuch  an  agreement  as  a  court  of  equity 
will    fupport,    and    render  valid   as  to  any  equitable 
eftate  that  fhall  accrue  to  the  wife  during  the  cover- 
ture.    And   any  difpofition  thereof  made  by  her,  al- 
though it  be  without  a  fine,  will  be  effectual  to  bar 
her  heirs. 
Wright  v.  Lord        Thus  where  an  indenture  was  executed  previous  to 
6  Brown's  p£'    the  marriage  of  A.  with  B.,  reciting  that  B.  was  then 
Ca.  156.  entitled  to  a  copyhold  eftate  of  inheritance  and  a  rent- 

charge  therein  mentioned,  and  that  (he  had  great  ex- 
pectations of  a  confiderable  acceflion  of  fortune  from 
feveral  relations ;  and  that  A.  not  being  in  the  actual 
po'ieflion  of  any  eftate  out  of  which  any  provifion 
might  be  made  for  her,  it  had  been  agreed  between 
them,  that  the  faid  copyhold  lands  and  the  faid  rent- 
charge,  fhould  continue  and  be  to  the  fole  and  feparate 
ufe  of  B.  notwithftanding  her  intended  coverture,  and 
free  from  the  controul  or  intermeddling  of  her  intended 
hufbandj  and  not  to  be  fubjecl:  to  his  debts ;  and  that 
all  fuch  eftates,  either  real  or  perfonal,  or  of  any  kind 
[  *  68.  ]  whatfoever,  *  which  fhould  or  might  defcend  upon  or 
come  to  her  during  her  coverture,  or  to  her  hufband 
in  her  right  by  defcent,  or  by  virtue  of  any  remainder 
or  reverfion,  or  of  any  devife,  gift,  or  bequeft,  or  by 
virtue  of  the  ftatute  of  diftributions,  or  by  any  other 
means  whatfoever,  mould  likewife  be  and  enure  to  the 
faid  B.  for  her  fole  and  feparate  ufe,  free  from  the  con- 
troul of  the  faid  A.  and  no  ways  fubjeet  to  his  debts, 
and  to  be  applied  and  difpofed  of,  from  time  to  time, 
as  fhe  fhould,  by  any  deed  or  deeds,  executed  in  her 
life-time,  or  by  her  laft  will  and  teftament  duly  made 
and  publifhed  in  the  prefence  of  three  or  more  credible 
Witneftes,  direct  or  appoint,  notwithftanding  her  co- 
verture; it  was  therefore  witneffed  that,  in  confidera- 
tion  of  the  faid  marriage,  and  for  better  eftablifhing 
and  confirming  the  faid  agreement,  the  faid  A.  cove- 
nanted with  C.  and  D.  that  he  would,  as  foon  as  con- 
veniently might  be,  at  the  requeft  of  the  faid  C.  D. 
and  B.  execute  and  perfect:  all  fuch  deeds,  ads,  mat- 
ters, and  things,  conveyances  and  aflurances,  as  fhould 
be  devif-d  or  advifed  by  her  counfel,  for  better  and 
more  effectually  fecuring  the  faid  copyhold  eftate  and 
rien-charge  for  her  fole  and  feparate  ufe,  notwithftand- 
ing her  coverture;   and  from  time  to  time,  as  often 

as 
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*  as  any  eftate,  real  or  perfonal,  fhould  defcend  upon  [  *  69.  ] 
or  come  to  the  faid  B.  or  the  faid  A.  in  her  right,  by 
defcent,  devife,  bequeft,  or  gift,  or  by  virtue  of  any 
reverfion  or  remainder  then  limited,  or  afterwards  to 
be  limited,  or  by  virtue  of  the  ftatute  of  diftributions* 
or  by  any  other  means  whatfoever,  would  execute  and 
perfect  fuch  deeds,  acts,  conveyances,  and  aflurances 
in  manner  aforefaid,  for  vetting  the  fame  in  fuch  per- 
fon  or  perfons  as  (he  fhould  appoint  in  truft  for  her 
fole  and  feparate  ufe,  and  to  be  fubjecT:  to  fuch  difpo- 
11 1 ion  as  the  faid  B.  fhould  from  time  to  time,  and  all 
times  thereafter  make  thereof,  by  any  deed  or  deeds, 
writing  or  writings,  under  her  hand  and  feal,  or  by 
her  laft  will  and  teftament,  duly  made  and  publifhed 
in  the  prefence  of  three  or  more  credible  witnefTes ; 
and  that,  until  the  faid  B.  fhould  convey  and  affign  the 
premiiTes  in  manner  abovementioned,  it  fhould  be  law- 
ful for  the  faid  C.  and  D.  and  the  furvivor  of  them, 
or  his  executors,  adminiflrators,  and  afligns,  to  re- 
ceive the  rents  and  profits  of  the  faid  copyhold  lands, 
and  the  faid  yearly  rent-charge,  and  alfo  the  rents  and 
profits  of  all  fuch  lands  as  might  or  fhould  defcend 
upon  or  come  to  the  faid  B.  as  abovementioned,  dur- 
ing the  intended  coverture ;  and  alfo  all  *  fuch  per-  [  *  70,  3 
fonal  eftate  as  aforefaid,  and  pay  the  fame  to  her,  or 
as  fhe  fhould  appoint,  for  her  feparate  ufe,  and  fubjecl: 
to  the  like  difpofition  of  the  faid  B.  notwithstanding 
her  coverture. 

At  the  time  of  executing  this  deed,  B.  was  entitled  Ibid. 
to  the  reverfion  in  fee  of  feveral  eftates  vefted  in  truf- 
tees,  fubjecl:  to  an  eftate  for  life  of  W.  S.  and  a  limita- 
tion to  his  firft  and  other  fons  in  tail. 

B.  being  thus  entitled*  duly  executed  in  the  prefence  Ibid, 
of  three  witnefTes  her  laft  will  and  teftament,  or  deed 
of  appointment,  in  the  nature  of  her  laft  will  and  tef- 
tament; and,  thereby,  after  reciting  her  marriage- 
articles,  fhe,  by  virtue  of  the  power  thereby  referved 
to  her,  and  of  all  other  powers  enabling  her  in  that  be- 
half, did  limit,  appoint,  give,  and  devife  all  her  eftate, 
&c.  as  therein  mentioned.  And  the  queftion  was, 
whether  the  articles  executed  on  B.'s  marriage,  and  her 
fubfequent  appointment,  was  a  good  and  valid  appoint- 
ment of  her  eftate,  as  againft  her  heir  at  law. 

It  was  contended,  on  behalf  of  the  heir  at  law,  that  Ibid. 
the  proper  and  only  methods  of  enabling  a  feme  covert 
D  2  to 
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[  *  71.  ]  to  difpofe  of  her  *  inheritance  by  deed  or  will,  or  writ- 
ing in  nature  of  a  will,  operating  as  an  appointment, 
were,  either  by  a  conveyance  to  ufes  or  trufis  before 
the  marriage,  referving  fuch  power,  or  elfe  by  fine, 
in  which  (he  and  her  hufband  joined  after  the  marriage, 
with  a  deed  to  lead  the  ufes  of  it,  referving  fuch  power, 
to  her  over  the  inheritance  veiled  in  the  conufees. 
But  that,  unlefs  one  of  thefe  methods  was  taken,  her 
will  of  real  eflate  would  be  void  as  an  inftrument  or 
conveyance,  and  could  not  bind  her  heirs.  That,  in 
the  prefent  cafe,  the  power  refled  only  upon  articles 
between  hufband  and  wife,  without  any  eflate  veiled 
in  truflees,  out  of  which  an  appointment,  by  virtue  of 
the  power,  was  to  enure*  That  B*  might  have  ap- 
pointed her  eflate  as  againfl  the  hufband  and  his  heirs, 
to  whomfoever  {he  thought  fit,  the  articles  being  made 
for  valuable  eonfideration,  as  againfl  the  hufband  and 
thofe  claiming  under  him  :  but  that,  as  between  her 
own  heir  at  law  and  the  devifees,  it  was  a  queflion 
merely  between  volunteers,  and  confequently  they 
could  claim  no  aid  in  equity  to  fupply  a  defe£t  in  the 
capacity  of  the  teflatrix,  as  a  married  woman,  to  make 
her  will,  when  fuch  will  mufl  take  effect  as  an  ap- 
pointment  in  execution  of  the  power,  or  not  at  all ; 

f  *  72.  an(*  ^e  *  Pmver>  in  this  cafe,  remained  only  in  cove- 
nant between  her  and  her  hufband,  without  depending 
upon  any  eflate  vefled  in  other  perfons,  out  of  which 
it  could  take  efFecT:.  On  the  other  fide  it  was  contend- 
ed, that  the  legal  eflate  in  the  hereditaments  devifed 
was  then  outflanding  in  truflees,  and  therefore  no  for- 
mal conveyance  of  it  was  by  any  means  necefTary,  as 
fuch  conveyance  could  not  affedt  the  kgal  eflate,  or 
have  any  legal  operation  \  it  could  amount  only  to  a 
direction  to  the  truflees  to  become  truflees  thereof  for 
fuch  perfons,  intents,  and  purpofes,  as  fhe  fhould  by 
deed  or  will  appoint.  And  as  B/s  interefl  was  only 
equitable,  the  general  agreement  and  intention  of  the 
parties,  clearly  and  indubitably  exprefTed  in  the  articles, 
were  equally  as  ftrong  and  binding  as  an  equitable 
conveyance  \  and  did,  in  efFecT:,  amount  to  a  direction 
to  the  truflees  and  their  heirs,  to  fland  feifed  of  the  re- 
verfion  in  trufl,  and  for  the  benefit  of  fuch  perfon  and 
perfons  as  {tie  fhould  appoint,  and  in  the  mean  time  for 
her  feparate  ufe,  exclusive  of  her  intended  hufband  ; 
and  especially  as  he,  by  the  articles,  covenanted  to  do 
all  neceflary  ac~ls,  to  enable  his  wife  to  make  any  fuch 
difpofition  or  appointment  of  her  reverfion  as  fhe  ihould 

think 
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think  fit,  either  by  deed  *  or  will;  by  which  covenant  [  *  73-  ] 
he  was  bound,  in  equity,  to  do  all  neceflary  acts  for 
authenticating  and  eftablifhing  of  any  deed  or  will 
which  (he  fhould  make  concerning  the  fame.  And  up- 
on thefe  grounds  Lord Northington  decreed  in  favor  of 
the  devifees  and  fupport  of  the  appointment.  Which 
decree  was  affirmed  on  an  appeal  to  the  houfe  of  Lords. 

And  the  law  is  now  held  to  the  fame,  in  refpeft.  RiPP«n  y. 
to  feparate  property  fo  circumftanced,  in  which  a  feme  Hawdin,  in 
covert  has  a  legal  eftate ;  this  was  fo  determined  in  the  Chai?" 
cafe  of  Rippon  and  Hawdin.     There  a  woman  was 
entitled  to  a  legal  eftate  in  lands,  and  her  hufband, 
previous  to  his  marriage  with  her,  gave  bond  to  trus- 
tees, conditioned  that  fhe  fhould  have  power,  by  wil) 
to  difpofe  of  her  eftate.     She  accordingly  did  Co.     And 
Lord  Camden  decreed  the  heir  to  be  a  truftee  for  the 
devifee,  obferving  that  this  cafe  was  not  to  be  diftin- 
guifhed  from  the  cafe  of  Wright  and  Cadogan.     Sed 
queers. 

And  a  feme  covert  may,  by  acls  done  after  the  cover- 
ture is  determined,    render  an  agreement   refpecting 
herfelf,  made  whilft  fhe  was  under  coverture,  binding 
upon  her  property  *  by  relation ;  becaufe  acls  done  af-    [  *  74.  ] 
ter  the  becoming  a  widow  will  bind. 

Thus  where  a  provifion  was  made  by  Sir  Edward  Sir  Edward 
Mofeley  for  his  lady,  in  lieu  of  her  jointure,  by  articles  Mofdey's  cafe, 
during  her  coverture,  and  fhe,  after  the  death  of  her  ^  %  Vetn0* 
hufband,  entered  only  on  forty-fix  pounds  per  annum^ 
part  thereof;    fhe  was  held    to   performance  of  the 
whole  articles. 

So,  where  a  mortgage,  in  the  form  of  a  Ieafe,  had  Goodnght,  lef- 
been  granted  of  a  feme  covert's  eftate  by  the  hufband  fee  of  Carter, 
and  wife,  and,  after  the  hufband's  death,  the  deed  be-  y-  ^Jj3"' 
ing  in  the  hands  of  the  mortgagee,  the  wife  had  di-  ^2*'^  s.Pc?3< 
recced  the  tenants  in  poheflion  to  attorn  to  the  mort-Cowper  201. 
gagee,  had  fettled  with  him  for  the  balance  of  the  rents, 
ftiling  him  mortgagee,  and  had  not  queftioned  his  pof- 
feflion   for  a  number  of  years ;    the  court  of  King's 
Bench  were  unanimoufly  of  opinion,  that  the  convey- 
ance in  this  cafe,  though  in  the  form  of  a  leafe,  was 
in   fubftance  a  mortgage ;   and  not  being  within  the 
reafon  for  which  leafes  by  a  feme  covert  were  held  to 
fce  only  voidable,  was  absolutely  void  on  the  death  of 
the  hufband ;  but  that  the  acts  done  by  the  widow, 

tht 
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[  *  75«  ]  t^ie  deed  being  in  *  the  pofleilion  of  the  mortgagee, 
were  tantamount  to  a  re-delivery,  which,  without  a 
re-execution,  was  equivalent  to  a  new  grant. 

And  there  are  feveral  cafes  in  which  a  feme  covert 

may,  even  at  law,  contract,  and  thereby  entitle  her- 

felf  to  or  become  the  fubjecl:  of  an  action,  without  her 

huiband  being  joined,  and  as  a  feme  fole. 

j  Bac.  Abr.  308.      Thus  if  a  hufband  has  abjured  the  realm,  or  is  ba- 

1  Roll.  Rep. 400.  nifned,  he  is  thereby  civiliter  mortuus.     And  he  being 

1  Com.  Di^.4i8  difabled  to  fue  or  be  filed  in  right  of  his  wife,  fhe  is 

in  fuch  cafe,  confidered  as  a  feme  fole ;  for  it  would 

be  unreafonable  that  /he  fhould  be  remedikfs  on  her 

part;  and  equally  fo  on  thofe  who  had  any  demands  on 

her,  that,  not  being  able  to  have  any  redrefs  from  the 

hufband,  they  fhould  not  have  any  againft  her. 

And  a  wife,  being  confidered  in  fuch  cafes  as  a  widowx 

is  fuable  on  her  general  contracts. 

Moor  8  1  Thus  King  Edward  the  Third  brought  a  quare  im- 

10  E.  3.  Pi.  37.  pedit  againft  the  lady  of  Maltravers,  to  which  fhe 

[  *  76.  ]    pleaded  that  fhe  was  covert  of*  baron;  whereunto  it 

foi.  399.  Co.       Was  replied  for  the  king,  that  her  hufband  was  put  into 

Litt.  332^.  b.       exile;  and  thereupon  fhe  was  ruled  to  anfwer.     So 

King  Henry  the  Fourth  brought  a  writ  of  right  of  ward 

againft  Sibyl  Belknap,  who  pleaded  that  fhe  was  covert 

baron,  to  which  a  like  reply  was  made  by  the  king. 

And  Gafcoigne,  C.  J.  ex  ajjenfu  fociorumy  awarded  that 

fhe  fhould  anfwer. 

So  it  is  faid  in  Moore's  Rep.  fol.  666.  Ca.  910,  that 
after  a  divorce  a  thoro  et  men/a,  the  wife  may  fue  alone 
without  her  baron. 
Countefs  of  So  it  was  held,  in  the  cafe  of  the  Countefs  of  Port- 

Porriand  v.         land  and  Podgers,  that  where  the  hufband  was,  by  aft 
Podgers,'  of  parliament,  banifhed  for  life,  the  wife  might  in  all 

videCo^Lkt.     things  aft.  as  a  feme  fole,  and  as  if  her  hufband  were 
133.  a.  dead ;  and  that  the  necefli.ty  of  the  cafe  required  that  fhe 

fhould  have  fuch  power. 

Vide  Co.  Bank.       And,  in  the  cafe  of  Sparrow  and  Caruthers,    Mr. 

Law  26.  1  Bac.  Juftice  Tat es  thought  tranfportation,  although  but  for 

A  r*  3°  '  feven  years,   to  be  fuch  an  abfence  of  the   huiband, 

within  the    reafon   of  the    cafes    of  abjuration,    &c. 

as  that  the  wife    might,   during  that  period,  be  fued 

alone. 

And 
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*  And  Lord  Holt  was  of  opinion,   in  the  cafe  of  £  *  77.   ] 
Darley  and  the  Duchefs  of  Mazarine,  that  if  a  woman  J  Salk-  II6- 
married  an  alien  enemy,  fhe  would  be  chargeable  as  a  *    *  <aym'  I47' 
feme  fole  for  her  debts  and  contracts,   as  much  as  if 

her  hufband  had  abjured  or  been  banifhed. 

So,  by  the  cuftom  of  London,    if  a  feme  trades  by  10  Mod-  £. 
herjelf  in  a  trade  with  which  her  hufband  does  not  in- 
termeddle, fhe  may  fue  and  be  fued  as  a  feme  fole. 

Of  late  years  fome  other  cafes  likewife  have  been 
eonfidered,  even  at  law,  as  exceptions  out  of  the  ge- 
neral rule,  that  a  feme  covert  is  under  an  incapacity 
jof  entering  into  a  general  engagement  to  bind  herfelf 
or  her  property ;  upon  the  ground  of  there  being  cafes 
begotten  by  the  practice  of  modern  times,  which  are 
not  within  the  fpirit,  although  they  are  within  the 
letter  of  the  rule.  The  inftances  alluded  to  are  thofe, 
wherein  it  has  been  held,  that  a  feme  covert,  living 
as  feme  fole  on  2.  feparate  maintenance,  allowed  he-r  by 
her  hufband  on  a  feparation  after  marriage,  fhall  not 
be  permitted,  if  fhe  gain  credit  in  that  character,  to 
plead  her  coverture,  in  order,  thereby,  to  prevent  her 
creditor  from  recovering  his  debt. 

*  The  firft  cafe  of  this  kind  was  that  of  Ring  (lead    f  *  78.  j 
and  Lady   Lane/borough,  which  was  an  action  brought  Ringftead  v. 
by  the  plaintiff  againft  the  defendant  for  goods  fold  by  Lancftorough, 
him  to  her.     The  defendant  pleaded,  that  at  the  time  b'r*  3Vide°  3 
of  the  promife  me  was  covert  baron  of  Lord  Lanefborough,  Coke's  Bunk. 
a  peer  of  Ireland)  who  was  fince  dead.     To  this  plea  Law  24- 

the  plaintiff  replied,  that  the  defendant  lived  feparate 
from  her  hufoand,  they  having  been  parted  before  the 
promife  made,  and  that  fhe,  by  a  deed  of  feparation, 
had  a  large  feparate  allowance,  which  was  duly  paid. 
And  that  the  defendant  lived  in  England  and  her  huf- 
band in  Ireland,  To  which  replication  there  was  a 
demurrer.  Lord  Mansfield  delivered  the  judgment  of 
the  court  in  favour  of  the  plaintiff,  but  exprefsly  declared, 
that  his  opinion  was  founded  on  all  the  circurnftances  of  the 
cafe  taken  together,  and  would  only  be  an  authority  in  <f 
cafe  c  ire  urn/lanced  exactly  fimilar  to  the  prefent.  The 
circurnftances  were,  that  the  wife  lived  feparate  from 
the  hufband,  and  had  a  feparate  maintenance,  he  being 
Hi  Ireland,  fhe  in  England  ;  that  fhe  acted  as  a  feme 
fole,  and  it  was  a  fraud  in  her  to  attempt  to  avoid 
her  contracts  by  this  defence ;  that  this  agreement, 
though  between  hufband  and  wife,  bound  each  of  them 

as 
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[  *  79.  ]  as  *  effeclually  as  if  they  were  Tingle.  That  the  wife, 
.  under  this  agreement,  had  a  property  of  her  own ; 
that  (he  was  under  no  power  even  of  her  hufband  j 
that  the  rer.fon  of  her  incapacity  ceafsd  ;  the  creditor 
could  not  fue  the  hufband;  that  when  flic  contracted, 
fhe  did  it  as  a  Angle  woman;  that  after  having  got 
credit  as  a  feme  folc,  fhe  never  fhould  be  permitted  to 
f.iy,  that  fhe  was  married;  and  more  particularly  when 
the  confequence  was  not  to  make  another  perfon  liable, 
but  to  prevent  the  creditor  recovering  his  debt  at  all. 
That  there  was  no  cafe  precifely  in  point,  and  there- 
fore the  court  mud  make  a  new  precedent,  from  rea- 
lbn,  convenieucy,  and  analogy  to  the  authorities. 

In  the  laft-mentioned  cafe,  the  hufband's  being 
refident  abroad  was  relied  upon  as  afircng  circumftance, 
forming  an  analogy  between  that  cafe  and  the  cafes 
which  had  gone  before  of  perfons  exiled,  abjuring  the 
kingdom,  tranfported,  or  the  like.  But  the  following 
Cafe  takes  a  broader  ground,  it  having  been  therein 
held,  that  where  the  hufband  is  not  himfelf  liable  to  his 
wife's  debts,  his  being  within  the  kingdom  will  make 
BarweU  t.  ho  variation.     Therefore,  where  an  aiftion  was  brought 

[  *  80.  ]  for  *  goods  fold  and  delivered  to  the  defendant,  and 
Brooks,  Hi!.  flic  pleaded  coverture ;  it  was  replied,  that  the  defen- 
co"  b'J-  l  R  (*ant  ^vec*  fcparate  and  aPart  from  her  hufband ;  that 
zsl  '   fhe  had  a  competent  feparate   maintenance   regularly 

paid ;  and  that  the  goods,  mentioned  in  the  declarati- 
on, were  furnifhed  for  her  feparate  ufe  and  fupport. 
There  was  a  demurrer  to  the  replication,  and  judg- 
ment for  the  plaintiff.  The  court  obferving,  that 
though  ftrefs  was  laid  upon  the  hufband's  being  abroad 
in  Lady  Lanejborough's  cafe,  yet  that  made  no  diffe- 
rence, for  that  the  principle  of  the  judgment  in  that 
cafe  was,  u  that  the  hufband  was  not  liable. " 

The  two  foregoing  cafes,  it  is  obfervable,  arofe  up^ 
on  actions  brought  to  recover  the  price  of  neceffaries 
purchafed  by  femes  covert,  who  were  feparated  from 
their  hufbands,  and,  on  their  reparation,  furnifhed, 
by  agreement,  with  the  means  of  maintaining  them- 
i.lve?. 

But  the  doclrine  of  the  capr.citv  of  a  feme  covert, 
fo  eircumfhmced,  to  bind  herfelf,  at  common  law,  by 
her  atfent  to  contracts,  has  been  in  a  later  cafe,  carried 
frill  further  ;  to  an  extent  indeed,  which,  if  it  can  ba, 
f 'pportcd  upon  principles  of  law,  will  leave  her,  as  to 

her 
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*  her  moral  capacity  of  contracting,  in  all  refpe&s  in    [  *  8r.  j 
the  fame  ft  ate,  as  if"  fhe  were  a  feme  fole. 

The  cafe  alluded  to  is  that  of  Corbctt  againft  Poelnltz,  corbett  v.  poel- 
fhe  declaration  in  which  flated  the  following  facts :  nit«,  Term 
That  ^««,  before  her  marriage  wirh  Baron  Poc/nitz,KeV'vol'u  5- 
was  the  wife  of  Lord  Percy.  That,  after  their  mar- 
riage, a  feparation  took  place  by  mutual  agreement,  and 
Ann  had  a  competent  maintenance  of  1600  /.  per  annum 
f?ttlcd  on  her  by  deed.  That  then  Ann  (whilft  (he  was 
i'o  covert  with  Baron,  and  whilft  fhe  lived  fo  feparate 
and  apart  from  him,  and  whilft  her  maintenance  was 
duly  fecured  and  paid  to  her)  in  confideration  that 
Corbctt,  the  plaintiff,  at  the  fpecial  inftance  and  re- 
queft  of  Ann,  and  for  and  in  confideration  of  the  fum 
of  900/.  paid  by  Chambers  to  Ann*,  had  then  and  there 
become  held  and  firmly  bound,  together  with  Ann, 
to  Chamber s-i  by  their  joint  and  feveral  bond  in  1800/. 
conditioned  for  the  payment  of  an  annuity  of  150/. 
during  the  natural  life  of  Ann\  and  had  alfo,  at  the 
like  fpecial  inftance  and  requeft  of  Ann,  together  with 
her,  executed  a  warrant  of  attorney  for  confeffing 
judgment  on  the  bond  for  *  1800/.  and  cofts  of  fuit,  r  *  £2  1 
at  the  fuit  of  Chambers,  undertook  and  promifed  faith- 
fully to  indemnify  Corbett  againft  the  faid  bond,  and 
warrant  cf  attorney.  That  afterwards,  and  after  this 
promife,  the  marriage  between  Ann  and  Lord  Percy 
was  diftblved  by  act  of  parliament,  by  which  the  fame 
provifion  cf  1600/.  was  continued  and  fecured  to  her 
for  life.  That  afterwards,  Ann  was  married  to  Baron  » 
Poelr.itz.  That  after  this  marriage,  262/.  105.  be- 
came payable  to  Chambers,  by  virtue  of  the  condition 
of  the  bond  for  one  year  and  three  quarters  annuity,, 
whereupon  judgment  was  entered  up  on  the  bond  for 
the  1800/.  and  63 s.  cofts;  and  thereupon  Corbett,  to 
prevent  his  being  taken  in  execution,  had  paid  the 
,262/.  10  s.  and  5  /.  19  s.  cofts :  yet,  that  Earon  Poelnitz 
and  Ann  had  not  paid  him  the  fame,  or  indemnified 
him  againft  the  payment  thereof.  A  verdict,  being 
given  for  the  plaintiff,  a  motion  was  made  in  arreft 
cf  judgment,  upon  the  ground,  that,  although  in  mo- 
dern times  the  law  allowed  a  woman  to  have  a  feparate  - 
maintenance,  yet  that  was  only  an  exception  to  the 
general  rule ;  and  extended  no  further,  than  to  enable 
the  wife  to  provide  herfelf  with  neceftaries ;  that 
this  fund,    being    given    for    necefTary  maintenance, 

therefore 
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[  *  83.  ]  *  therefore  was  only  liable  for  neceflaries ;  that  al- 
though the  court  had  gone  fo  far,  as  to  fay,  when  a 
wife  agreed  to  receive  a  feparate  maintenance,  Jhe  jliould 
he  anfwerable  for  fuch  maintenance  \  yet  that  did  not 
prove  that  fhe  was  fo  much  a.  feme  file,  as  to  be  able 
to  make  or  bind  herfelf  by  every  fpecies  of  contract. 
The  court  gave  their  opinions  feparately  on  the  ques- 
tion. Lord  Mansfield  faid,  that  the  facts  laid  in  a  very 
narrow  compafs,  and  admitted  of  no  doubt.  Lord 
and  Lady  Percy,  by  a  deed,  mutually  agree  to  live 
feparate ;  neither  can  break  this  agreement  ;  and  a 
large  maintenance  is  fettled  on  her  for  her  ov/n  private 
feparate  ufe,  as  a  feme  fole  to  all  purpofes,  the  fame  as 
if  fhe  were  unmarried.  The  claim  upon  which  this 
action  is  founded,  is  of  a  moil  meritorious  nature. 
Lady  Percy  applied  to  the  plaintiff;  he  confidered  her 
as  a  feme  fole,  and  became  furety  for  her :  fhe  pro- 
mifed  to  indemnify  him  ;  and  the  contract  was  con- 
cluded, under  a  firm  belief  on  both  fides,  that  it  was 
perfectly  valid  and  binding.  In  juftice,  then,  fhe 
ought  to  pay  this  debt.  But  then,  to  encounter  this, 
there  is  a  rule  of  pofitive  law,  which  is  to  be  adhered 
to  and  preferred,    though  in   fome  particular  cafes  it 

[  *  84..  J  m#J  feem  *  productive  of  hardfhip  and  oppreilion.  By 
this  general  rule,  a  married  woman  can  have  no  pro- 
perty, real  or  perfonal.  Her  contracts  ave  entirely 
and  univerfally  void ;  for  her  contracts,  even  for  ne- 
ceilaries,  are  the  contracts  of  her  hufband :  fhe  cannot 
be  fued,  or  taken  in  execution.  This  is  the  general 
rule.  But  then,  it  has  been  properly  faid,  that  as  the 
times  alter,  new  cujhms  and  new  manners  arife  :  thefe 
occafion  exceptions,  and  juftice  and  convenience  re- 
quire different  applications  of  thefe  exceptions,  within 
the  principle  of  the  general  rule.  The  quettion  then 
is,  whether  it  is  fo  here  ?  whether,  under  the  circum- 
fhnces  of  the  prefent  cafe,  a  married  woman  fhould, 
or  fhould  not,  be  fued  folely?  exceptions  have  been 
made  in  this  very  cafe.  Where  a  hufband  is  in  exile, 
or  has  abjured  the  realm,  and  credit  has  been  given  to 
the  wife  alone,  jujlice  fays  [lie  mujl  pay,  for  the  hufband 
cannot  be  Jued.  So  it  is  in  the  cafe  of  tranfportation, 
though  the  cafe  is  not  exactly  the  fame;  for,  there, 
the  abfence  is  only  temporary,  becaufe  the  hufband  may 
come  over,  and  be  fued  afterwards.  Why,  then,  is 
it  fo  eflabliilied  ?  becaufe  the  wife  acts  as  a  Tingle  wo- 
man,   gains  credit  as  fuch,  receives  the  benefit,  and 

fhail 
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fhall  be  liable  *  to  the  lofs  :  and  where  /lie  has  an  ejlate    [  *  85.  ] 

to  her  feparate  u/e,  in  juftice  /lie  ought  to  be  liable  to 

the  extent  of  it.     In  modern  days,  a  new  mode 

of  proceeding  has  been  introduced,    and   deeds    have 

been  allowed,  under  which  a  married  woman  afTumes 

the  appearance  of  a  feme  fole,  and  is   to  all  intents  and 

purposes  capacitated  to  act  as  fuch.     In  the  ancient 

law,  there  was  no  idea  of  a  feparate  maintenance ;  but 

when  it  was  eftablifhed,  what  laid  the  couits  ?  that  the 

hujband  Jhall  not  be  liable  even  for  necejfaries ;  and  they 

faid  fo,  becaufe  convenience  and  juftice  required  it.    In 

the  prefent  cafe,  no  dif  Unction  has  been  taken  at  the 

bar,  whether  fuppofing   Lady  Percy  to  be  liable,  her 

fjcond  hufband  i^  fo;  and  they  have  done  right,  for  fo 

he  muft  certainly  be.      The  only  qucftion   then  if, 

whether  a   woman  married,  but  living  feparate  from 

her  hufband  by  agreement,    having  a  large  feparate 

maintenance  fettled  on  her,  continuing  notoriouily  to 

live  as  a  fingle  won  an,  contracting  and  getting  credit 

as  fuch,  and  the  hufband  not  being  liable,  fhall  be  fued 

as  a  feme  fole?  I   think  fhe  mould;  it  is  juft  that  flie 

fhould  be  fo.     I  am  of  opinion,  that  the  prefent  cafe 

is  determined  by  the  two  late  ones  which  have  been 

cited    (viz.  Ring/lead  and  Lady   *  Lane/borough,  and    [  *  86.  j 

Barwell  and  Brooks)  which  do  not  reft  upon  one  or  Vide  fupra  Lady 

two  circumftances  as  contended,  but  upon  the  great  Lanefcorough/s 

principle  which  the  court  has  laid  down,  u  that  where  Mansfield  to  be 

a  woman  has  a  feparate  eftate,  and  acts  and  receives  only  an  authority 

credit  as  a  feme  fole,  fhe  fhall  be  liable  as  fuch."     There  ^fe^m' 

is  the  fame  juftice  in  this  cafe,  nor  can  I  fee  any  diffe-  ftmiiar  totiiJf. 

rence  between  them.     Wdles,  Juftice,  concurred. 

A/Jmrjl,  Juftice.  It  feems  to  me,  that  to  decide 
the  prefent  queftion,  we  need  only  confider  the  reafons 
on  which  the  incapacities  of  a  feme  covert  are  founded ; 
not  on  the  fame  ground  as  thofe  of  an  infant,  whofe 
difabilities  arife  from  a  want  of  difcretion ;  but  firft, 
becaufe  fhe  has  no  property;  and  fecondly,  becaufe 
it  would  be  unreafonable  to  permit  the  wife  to  affect 
the  property  of  her  hufband,  except  where  he  will  not 
allow  her  necefTaries ;  in  which  cafe  her  contracts  are 
the  contracts  of  her  hufband.  Now,  where  a  woman 
has  a  feparate  maintenance,  and  the  hufband  cannot  be  Quaere  of  >h>* 
charged,  it  follows  naturally  that  /he  mujl\  and  if  fo,  principle,  vide 
we  cannot  draw  a  precife  line,  and  fay,  file  fhall  be 
liable  for  this,  and  not  for  that;    for  her  incapacity, 

arifing 
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[  *  87.  ]    arifing  from  want  of  property,  *  being  once  removed,, 
videfuprainthisme  is,  in  my  opinion,  fuabie  for  all.     But  if,  as  was  > 
SiiSeid!"    ^ppfed,    u;  were  only  liable  in  refpecl:  of  her  fcparate: 
maintenance,    me  could  not  be  liable   generally,   but 
only  fo  long  as  the  maintenance  continued,  after  the 
manner  of  an  executor,  as  long  as  aiTets  remain  in  his 
hands.     That,  however,  cannot  be:  if  me  exhauft  her 
whole  fund,  it  is  her  own  folly,  but  does  not  render 
Viie contra  inf.    her  lefs  liable.     As  to  her  being  only  liable  in  refpecl  of 
her  fiift  ft  dement,  fuch  a  doctrine  was  never  before 
contended.     If  fhe  be  liable  at  all,  fhe  is  liable  gene- 
rally,  and  that  not  only  for  nece/Taries,   but  for  all 
contracts.     I  think  the   other  two  cafes  govern  this, 
and  thd*:  the  rule  for  arreting  judgment  muft  be  dif-  . 
charged}  for  (lie  gained  a  general  capacity  to  contract 
debts,  and  confequently  her  fecond  hufbandtak.es  them ; 
for  he  t^ces  her  cum  onere. 

Bulhr,  Juftice.     The  only  confiderable  diftin&ion 
to  be  found  between  this  cafe  and  that  of  Ring/lead  and 
Lady  Lar^/horough,  is  the  non-refidence  of  Lord  Lanef- 
lorough  :  but  that  is  entirely  done  away  by  what  the 
court  faid  in  Barwell  and  Brooks,  that  it  made  no  fort 
%  *  88,  1    of  difference  whether  the  *  hufband  was  in  England  ox 
nor,  for  he  was  not  liable  j  which  was  the  great  prin- 
ciple that  influenced  the  decifion,   and  not   his  local 
fituation.     Hence,  then,  we  have   only  to   confider, 
whether  it  is  pomble  to  draw  the  line,  that  the  wife 
v-Aethhetfe      fhall  only  be  liable  for  necefTarles.     The  opinion  cf 
infra,  where  Dt1    the  two  judges  in  Hatcheti  and  Baddeley  went  wide  of 

^sL^vr1  k> and  [t  has  never  been  much  PrefFed  *- but  i  think 

clear}/ of  opini-  the  objection  has  no  force,  for  If  (he  has  a  power  of 
on,  that  a  feme  c  on  trading,  it  muft  be  a  general  one.  A  diftinc'tion 
enmt «nnot  bind  h'       b         m^  ^  t     ^  f     d  thaf  ;    j^}       and  k  has 

Jjerlelf  by  her        ,  n      .  n         ..  J 

ads  under  feaf.    been  adced,  what  if  ihe  alien  the  whole  r  the  argument, 

however,   Hops  fhort ;    for   it  ought  to  have  fhewn, 

Qii??re,  whether  that  the  hufband  would  again  become  liable  in  that 

' %ci  ic trUC       cale:  but  tbcre  IS   no  co*°ur  t0  %>  tbat5  if  the  wife 

fpends  the  whole  of  her  fettlement,  her  hufband  mail 

be  liable   even  for  neceiTaries.     As  to  the  prudence  of 

the  meafure,  that  is  no  ground  on  which  the  court  can 

(JcJboc,    found   their  decifion.      In   Lady    Lanejbor  oughts   cafe, 

;  a.  die  only  queilion  was,   whether  (he  could  acquire  a 

capacity   to  contract?  it  was   determined    (he   could; 

and,  therefore,  as  I   think  that  cafe  muft  govern  the 

'.lit,  I  an:  of  opinion  that  fjie  plaintiff  may  recover. 

I  h#ve 
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*  I  have  dated  the  arguments  of  the  court  in  the  above  r  #  89.  ] 
cafe  at  length ;  becaufe,  if  the  deciiion  which  was 
founded  upon  them  can  be  fupported,  it  eflablimes  a 
principle,  upon  the  foundation  of  which  a  feme  covert 
may,  at  law,  execute  initruments,  give  bond,  confefs 
a  judgment,  enter  into  contracts  under  feal  by  way  of 
covenant  or  otherwife,  and  act,  to  all  intents  and  pur- 
pofes,  as  a  ftngle  woman.  For  the  action  here  brought, 
proceeds  upon  the  ground  that  Corbett,  the  furety,  has 
paid  the  money  on  account  of  the  principal,  and  has 
thereby  difcharged  the  principal  from  the  debt;  upon 
which  the  law  raifes  an  implied  contract,  whereby  the 

principal  is  fuppofed  to  have  bound  himfelf  to  indem- 
nify the   fecurity.      The    confideration,     then,    upon 
\    which  this  implied  contract  is  railed,  is  the  difcharge 
of  the  principal.     But  the  principal  cannot  be  faid  to 
be  difcharged  from  that,  to  which  ihe  never  was  liable; 
I  confequently,   if  this  decifion  be  law,  it  mud  be  on 
j  the  ground  that  Lady  Percy  was  bound :  the  neceflary 
inference  from  which   will  be,  that  a  woman,  fo  cir- 
cumftanced,  may  bind  herfelf  at  common  law  by  bond* 
And  if  (he  can  bind  herfelf  at  law  by  bond,  fo  may  me 
likewife  by  any  other  inftrument  under  feal. 

*  But  it  has  been  again  and  again  adjudged,  that  a    [  *  90.  j 
bond  given  by  a  feme  covert,  is,  at  common  law,  ipjb  Vide  Norton  v. 

faSio,  void,  and  fhall  neither  bind  her  nor  her  hufband.  ^f,]}'  z^c 
Then,  as  the  implied  contract,  upon  which  the  action  fupra',  1  Bac. 
brought  by  the  furety  is  founded,  reds  on  the  furety's  Abr.  695. 
having  difcharged  the  exprefs  contract,   and  as  a  void 
contract  cannot  be  difcharged ;  there  being  no  difcharge, 
there  is,  in  this  cafe,  no  confideration  to  fupport  the  af- 
fumplit;  but  it  muff,  refemble  the  cafe  of  forbearance 
given  to  an  infant  upon  his  bond,  which  has  been  decided 
to  be  no  confideration  to  fupport  an  aiTumpfitr  the  infant 
not  being  liable  to  pay  at  the  time  of  the  forbearance. 

But  it  is  faid,  although  it  be  true  that  it  is  a  rule  of 
pcfitive  law,  that  a  married  woman  can  have  no  pro- 
perty real  or  perfonal,   and  that,   therefore,  her  con- 
tracts are  entirely  and  univerfally  void ;  yet,  that  mo- 
dern times  have  introduced  new  cudoms  and  manners, 
and  that  deeds  have  been  allowed,  under  which  mar- 
1  ried  women  affurne    the    appearance    of   femes    fole, 
[  and  are   to  all  intents  and  pu  pofes  capable  to  ace  as 
I   iich. 

The 
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[  *  91.  ]         The  term  modern  times  is  a  relative  term,  *  fo  vague 
in  its  nature,  that  one  is  at  a  lofs  to  affix  to  it  any 
certain  idea.     It  is  true   that  the  common  law  had  no 
notion  of  diftfn&  interefts  between  hufband  and  wife, 
over  which  fhe  could  have  a  general  difpofing  power  ; 
and  it  is  no  lefs  true,  that  the  notion  of  a  feparate  main-> 
1  Chan.  Rep.       tenance  has  been  recognized  in  equity  from  very  early 
44, 164.  Finch's  periods ;  for  courts  of  that  defcription  have  univerfally 
Rep.  56,  73.       interpofed  in  controuling  and  overlooking  the  applica- 
tion of  this  fpecies  of  property,    and  making  decrees 
Pe;k.  4.  fee.  8.    refpecling  it  for  more  than  a  century.     But  Perkins, 
whole  writings  were  compofed  and  publifhed  fo  early 
as  the  reign  of  Edward  the  6th,  exprefsly  lays  it  down, 
that,  if  there  be  a  difference  betwixt  the  hufband  and 
wife,  by  rcafon  whereof  certain  lands  of  the  husband 
are  assigned  unto  the  wife  by  the  friends  of  the  hufband 
and  by  his  affent,  and  the  wife  grant  a  rent-charge  to  be 
tffuing  out  of  the  fame  lands  unto  ajiranger,  the  grant 
is    VOID. 

It  is  true,  that  it  is  only  in  very  late  timeSj  that 

courts  of  law  have  fupported  actions  agamft  married 

men,  unlefs  in  inftances  where  they  have  been  con- 

Wayiani's  cafe,    ndered  as  under  a  civil  widowhood  ;    which  differed 

3  Bu:rt.  1  S3.       from  the  cafe  of  a  feparate  maintenance,  in  as  much 

[   *  92,  3    as  tms  was  a  Reparation  by  act  of  law,  and,  *  therefore, 

a  woman,  fo  circumftanced,  was  entitled  to  her  dower 

or  jointure,  and  was,  in  confideration  of  law,    to  all 

intents  and  purpofes,  a  fmgle  woman  j    whereas  the 

rights  of  the  hufband  of  a  woman  having  a  feparate 

maintenance,  to  ail  other  intents  and  purpofes,  except 

as   to  the  dlfpofition  of  that  maintenance,   remain  asx 

they  were  previous  to  fech  a  fettlernent.     He  is  entitled 

to  any  property  fhe  acquires  by  gift.     He  may  releafe 

a  legacy  bequeathed  to  her.     He  will  be  entitled  to  the 

tents  and  profits  of  a  real  eflate  defcending  upon  her. 

She  remains  under  the  fame  incapacity  of  difpofing  of 

her  real  eflate,  nor  can  (he  contract  as  to  any  part  of 

her  perfonal  not  comprized  within  her  feparate 

maintenance. 

It  is  alfo  alledged,  "  that  z?,  where  a  woman  has  a 
fepante  maintenance,  the  hufband  cannot  be  charged, 
it  follows  naturally  that  ihe  m  utt."  If  the  reafon  why 
a  fcme  covert  r  not  fuable  for  contracts  entered  into  by 
her,  were,  that  her  hufband  is  fo  chargeable,  the  con- 
trary proportion  might  be  fairly  inferred,  where  the 
hufband  is  not  fo.  But  as  the  principles  upon  which  a 
feme  covert's  incapacity  is  founded,  are  quite  of  another 

nature, 
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nature,  dating  *  the  true  principles  will  evince  the    [  *  c/3.  ] 
weaknefs  of  fuch  an  argument. 

The  difability  of  a  feme  covert  to  contract  arifes 
from  three  circumftances  :  Firft,  For  want  of  power 
to  ajfent  fo  as  to  bind  herfelf  fhe  having,  in  confedera- 
tion of  law,  no  will  of  her  own,  her  will  being,  by  the 
marriage,  fubjeet  to  that  of  her  hufband.  Secondly, 
For  want  of  power  to  bind  her  hufband.  Thirdly, 
For  want  of  property. 

By  the  common  law  a  wife  is  difabled  to  make  any  old  Nat.  Brev. 
grant,    contract,    or    bargain,    without   the  authority, 6z-  21  H-  7-  4C« 
allowance,    and  confent  of  her  hufband.      And  if  a  Abr  'tit4Co™* 
feme  covert  make  a  contract  in  the  market,  or  elfe-  traft  19.  1  Roll, 
where,  even  for  bread  to  maintain  the  family,  and  it  Abr.  351.  (E) 
be  found  exprefsly  to  have  been  made  without  the  allow-     '  ^'jviod.  *«*  " 
ance  or  confent  of  her  hu/band,  the  contracl:  is  void,  and  Rei>,  126.  Fit*, 
(hall  not  charge  him,  even  although  it  be  expended  in  Nat.  Brev.  277* 
the  houfehold  of  the  hufband.     But  if  the  wife,  coha- 
biting with  the  hufband,  has  a  general  licence  from  him 
to  buy  neceflaries,    her   contracting     (without   being 
I  particularly  authorized  as  to  the  time)  for  neceflaries 
I  for  herfelf,  her  hufband,  her  children,  or  her  family, 
is  evidence  to  a  jury  to  find  the  affent  #  of  the  hufband,    [  *  94.  ] 
I  unlefs  the  contrary  be  exprefsly  fhewn ;    becaufe   it 
cannot  be  reafonably  prefumed,   that  any  man  would 
I  deny  his  aflent  to  have  the  neceflities  of  his  family  fup- 
plied.     It  is  true  that  a  wife  ought  to  be  maintained, 
and  it  is  the  more  necefTary  that  it  fhould  be  fo  pro- 
I  vided  by  our  law,  as  it  takes  away  all  property  from 
her,  by  which  fhe  might  provide  for  her  own  fubfift- 
ence;  therefore,  if  her  hufband  turn  her  out  of  doors, 
I  the  law  implies  that  he  gives  her  credit  for  common 
neceflaries,  and  to  that  extent  confiders  her  contracts 
a  as  his.     But  in  neither  of  thefe  cafes  is  her  right  to  be 
maintained,  founded  either  on  a  right  fl^e  has  to  con- 
|  tract  for  herfelf,  or  on  a  power  the  law  gives  her  to 
charge  her  hufband  by  way  of  contract,  but  there  mufl 
in  both  cafes  be  his  aflent,  either  exprefs  or  implied. 
The  contract  mufl  be  his,  and  not  her  contract.     And 
therefore  it  is  that,  upon  her  departure  from  him,  fhe 
cannot  bind   him,  even  by  her  contract,  for  common 
neceflaries ;    for,   from   the  moment  of  her  feparating 
herfelf,  all  evidence  of  the  confent  of  her  hufband  to 
maintain  her  ceafes,  and  the  obligation  fo  to  do  is  alfo 
at  an  end. 

-But 
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[  #  95.  ]  But  if  the  proportion  put  by  the  court  in  *  the 
Baronefs  Poelniiz's  cafe  were  true  ;  viz*  "'-that  when 
the  obligation  in  the  hufband  to  maintain  ceafes,  the 
capacity  of  the  wife  to  cont;aa£fc  begins,"  a  vVifej  on 
her  departure  from  her  hufband,  would  inftantaneoufly 
be  bound  by  any  contracts  (he  fhouli  make.  But  the 
law  is  other  »vife;  for,  though  the  act  of  departure 
deilroys  the  evidence  of  the  hufband's  confent  to  her 
having  decenaries,  becaufe  it  would  be  unreafonable 
to  bind  him  by  an  implicit  eonfent  to  keep  two  houfes  j 
it  does  not  difiolve  the  marriage,  or  reflore  to  the  wife 
the  power  of  volition,  which,  from  the  time  of  the  in- 
termarriage, the  law,  that  looks  upon  the  hufband  and 
wife  as  one  perfon,  and,  therefore,  allows  but  one 
will  between  them,  which  it  considers  as  placed  in 
the  hufband  as  the  fitter}  and  ablefl  to  provide  for  and 
govern  the  family,  deprives  her  of.  And  when  it  is 
confidered,  that  the  law  gives  to  the  hufband  the  abfo- 
lute  power  over  her  perfonal  property,  and  the  govern- 
ment and  direction  of  her  real  property  during  the  co- 
verture, it  is  but  reafonable  that,  as  her  departure  does 
not  reftore  her  power  over  thofe,  neither  mould  it  fub- 
jecl  her  to  her  contrails,  which,  without  her  property, 
fhe  muft  be  incapable  to  difcharge.     Many  cafes  might 

[  *  96.  ]  be  *  put  to  {hew  that  it  by  no  means  follows,  that  the 
hufband's  beinp;  difeharged  makes  the  wife  chargeable. 

1  Salk.  118.       £x  gratia,    if  a  woman,   rcfiding  with  her  hufband, 

take  up  goods,  as  filks  or  muflins,  and  pawn  them  be- 
fore they  are  made  into  cloaths,  the  hufband  is  not 
bound  to  pay  for  them,  becaufe  they  never  came  to  his 
tile.     Yet  no  man  will  fay  that  the  Wife  is  therefore 

iRoliAbr.         liable.     So  if  a   woman   borrow    money,    and  cloath 

350.  E.  a.  8.  herfelf  in  a  better  manner  than  her  rank  requires,  al- 
though this  comes  to  the  ufe  of  the  hufband,  becaufe 
the  wife  muft  of  neceffity  be  clothed,  yet  the  cloaths 
being    beyond   her    efrate,    her  hufband  /ball  not  be 

Il>id  E.  4.  chargeable  with  the  ncney.     And  if  a  wife  buy  any 

thing,  the  hufband  fhall  not  be  bound  to  pay  for  it, 

Strange  875.  unlefs  it  come  to  the  ufe  cf  the  hufband.  And  yet  in 
neither  of  iiiefc  cafes  mall  the  wife  be  liable.  And 
Lord  Chief  Juftice  Raymhd held,  in  the  cafe  of  Child 
and  Hardiman,  that  if  a  woman  elope  from  her  huf- 
band, though  fhe  does  not  go  away  with  an  adulte.er, 
or  in  an  adulterous  manner,  a  tradefman  trufls  her  at 
his  peril,  and  the  hufband  is  not  bound. 

2  El-ickft.  J073.       Lord  Chief  JuftiCe  De  Grey,  in  the  cafe  of  Hatchet 

and 
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and   Baddely,    lays  down  the  law   in  *  thefe  forcible    [  *  Qp  ] 
terms.     u  No  adi  of  the  wife  can  ever  make  her  liable 
to  be  fued  alone.     If  fhe  can  be  fued,  /he  can  fue,  ac- 
quire  property,    releafe    actions,    execute  deeds,    &cn 

WHICH    WOULD    OVERTURN    FIRST   PRINCIPLES." 

And   Black/lone,    J.  faid,    "  that  it  feemed  to  be  fup- 
pofed  by  the  argument,  that  if  the  hufband  was  not 
bound  to  pay  this  debt,  it  followed  that  the  wife  might 
be  compelled  alone.     But  this  was  no  legal  confequence. 
He.  thought,  in  the  then  prefent  cafe,  it  could  not 
be  recovered  of  eith£r.     And  he  was  clearly 
Of  opinion^  that  in  no  cafe  could  any  feme  covert  be 
fued  ajone,   except  in  the  known  excepted  cafes  of 
abjuration,  exile,  and  the  like,  where  the  hufband  was 
confidered  as  dead$  and  the  woman  as  a  widow,  or  elfeco.  Litt.  13^ 
as  divorced  a  vinculo.     And  therefore   Elizabeih   Wit-Moor*  851. 
met,  whofe  hufband  was  abroad  when  fhe  attempted 
to  fue  alone,  did  it  with  the  addition  of  Widow.     The 
contrary  doctrine  militated  ogainjl  the  firt  princi- 
ples of  the  Englijh  law,   which  confidered  the  wo- 
man's powers,  nay  almoft  her  very  being;  as  fufpend- 
ed   during  the  coverture.     Her  contract  was  merely  t  sjd  ^20 
void  foas  to  bind  herfelf,  faid  all  the  judges  in  Manley 
and  Scot.      She  and  her  hufband  might  plead  non  ejl  saik.  7.  6.  Mod; 
faclum  to  her  *  bond.     If  judgment  were  had  againfr.    [  *  98.  ] 
her*  or  file  were"  outlawed,  her  hufband  and  fhe  might  3ir-*P-  will, 
reverfe  it  by  wnt  of  error.      The  very  forms  of  the  I44' 
action  demonfh at?d  the  fame  thing,  if  fued  alone  fhe  Bro-  Abr- Erro* 
could  have  no  addition,  which  was  in  the  very  teeth  x^3* 
of  1.  Hem   5.  c.  5.     If  fued  in  her  maiden  name,  it  6  Mod.  jti. 
was  a  mifnomer.     If  by  her  hufband's  name,  and  as  a 
widow,  it  was  the    like.     She  could  not  put  in  bail  Cro.  Ja.  44$. 
without  her  hufband.     And  as  the  previous  fteps  were 
thus  embarrafTed,  fo  after  judgment  the  remedy  muft 
prove  defective.     No  elegit  could  go  againfr.  her  lands* 
otherwife  this  would  be  a  mode  of  alienation  by  a  feme 
covert  without  a  firft.     It  would  be  endlefs  to  purfue 
this  idea  through  all  its  legal  absurdities. 

It  will  hardl ,-  be  contended,  after  what  has  been  ob- 
ferved,  that  the  principle,  upon  which  a  married  wo- 
man is  difcharged  from  her  central,  ftands  upon  the 
ground,  that  her  hufband  is  bound  by  her  contracl.  And 
if  that  be  not  the  principle,  the  conclufion  founded  upon 
it,  "  that  if  the  hufba'nd  be  difcharged.  the  wife  muft  be 
bound,"*  will  be  equally  fallacious. 

E  But 
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I  *  99.  J  *  But  it  is  faid,  that  the  circumftarice  of  a  feparate 
maintenance  being  provided  for  the  wife  alters  the  cafe. 
In  a  degree  it  does  fo,  even  at  law :  and  that  confid- 
ently with  firft  principles  and  former  adjudications. 
It  has  been  ftated,-  that  the  true  ground  upon  which 
z  hufband^'  who  turns  his  wife  out  of  doors^  is  liable 
to  be  filed  for  neceflaries  purchafed  by  her,  is,  that 
the  law,  which  takes  from  her  the  capacity  of  contract- 
ing herfelf,  in  its  humanity,-  Concludes,  that  in  fuch 
cafe,  her  hufband  confents  that  fhe  fhall  contract  for 
him  to  this  extent,  and  the  fact  of  the  expulfion  is 
evidence  of  this  confent.  But,  if  the  hufband  pro- 
vide a  feparate  maintenance,  the  preemption  that  he 
intended  to'  give  her  credit  onr  his  account  for  necef- 
faries  fails,  the  pofitive- provifion  rebutting  any  fuchr 
conclufion  upon  him.  In  fuch  cafes^  then,  the  pro- 
perty may  be  made  liable  to  this  purpofe,  without  any 
deviation  from  the  rute,  as  to  2:  feme  coverfs  capacity 
to  contract,  by  confidering  the  feparate  property,  as 
snfwerable,  by  the  aflent  of  the  hufband,-  for  the  wife's 
maintenance.  Thrs  mode  6f  confidering  the  cafe 
fsems  warranted  by  the  forms  of  proceeding,-  for  it  \s 
necefTary,  in  all  fuch  cafes,-  that  the  hufband  mould 
[  *  TOO.  }  *  be  a  co-defendant.     "  And  if  he  be  nof  a  party  to' 

Per  Curiam         ^g   record,     the  whole  proceeding    will   be    vitious. 

verf!  Schutz.      There  is  no  inftance  in  the  books,  of  an  action's  i>e- 

2.  BUckft.  Rep.  ing  fuftained  againft  the  wife,  the  hufband  being  liv- 

lf9Si  ing,    at  home,1  and  under  no  civil  difability.     A  wife,- 

ly  a  voluntary  feparation^  doe;  not  acquire  fuch  a 
char  abler,  which  may  be  called  a  civil  widowhood,  nor  is 
taken  notice  of  by  the  law  as  fuch.''7 

Suprjtv  This,  then,-  fjems  to  be  the  only  groind Upon  whicfr 

the  cafe  of  Barwell  and  Brooks  can  be  fu'pported,  and' 
not  the  aflumed  principle,  "  that  the  hufband  was  not 
liable,  and  that?  therefore,'  the  wife  was." 

vj*e  3  tv  lft  ^:c  an^°gy  afiumed  between  thefe  cafes,  and  the 

cafes  Where  the  hufband  is  exiled,  or  has  abjured  ther 
realm,  or  the  like,  is  equally  fallacious;  becaufe  thofe 
cafes  are  founded  upon  the  civil  death  cf  the  hufband; 
for  that  amounts   to  an  actual  diffolution  of  the  mar- 

VI .}?  Nfwfome  riage,'  entitles  the  wife  to  her  dower,  or  jointure,  &c. 
and,  confequently,  reft'ores  her  to  her  original  cap- 
city  of  taking  property  in  her  own  rights  and  of  bind- 
ing herfelf  by  her  ruin  affenty  without  reference  to  her 
hufband. 

But 
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*  But  it  is  faid,  "  that  it  is  impoflibJe  to  draw  the  [  *  IOi.  J 
Jine^  that  the  wife  (hall  be  only  liable  for  neceHaries." 
This  is  begging  the  queftion.  That  fhe  may  be  con- 
fidered  as  liable,  in  law,  to  tne  extent  of  her  feparate 
maintenance  only,  is  clear.  That  fhe  ought  to  be 
charged  no  further,  in  equity,  will  be  evident,  if  we! 
advert  to  the  principle  upon  which  this  property  is* 
liable  to  her  contracts,  and  to  her  fituation  in  relation 
to  her  hufband  arfd  the  public.  The  true  principle  as 
has  been  (hewn  is,  that  her  hufband  ajjents  to  this  pro- 
perty being  liable  to  her  maintenance,  and  that,  there* 
fore,  her  contracts  entered  into  for  that  end  attach  up- 
on it.  Then,  in  the  relative  fituation  in  which  fhe 
and  her  hufband  ftill  ftand,  fhe  Can  acquire  no  other 
property.  If  eftates  defcend  to  her,  or  perfonalty  be 
diftributed  to  her,  the  hufband's  claim  is  not  barred. 
She  cannot  difpofe  of  the  one,  or  levy  a  fine  of  the 
other,  without  his  confent.  If  her  property  be  limited, 
fo  ought  her  capacity  of  rendering  herfelf  liable  to  be 
limited.  Then^  as  to  the  publiq  they  are  in  no 
worfe  a  fituation^  than  if  they  give  credit  to  a  woman 
who  elopes.  It  is  a  rifk  the  law  impofes  on  thofe  who  i  Salic.  116. 
give  credit  to  women.  If  it  be  an  inconvenience,  it  pl  6- 
muft  be  remedied* by  the  legislature  who  makes^  not  £  *  102*  ] 
by  courts  whofe  province  is,  by  the  conftitution,  con- 
fined merely  to  the  expofition  of  them. 

But  the  common  law  recognizes,  and  admits  a  dis- 
tinction between  the  feparate  maintenance  and  general 
property  of  a  feme  covert:    for  per  Holt,    if  hufband  iSalk.  115, 116* 
and  wife  be  divorced  a  menfa  et  thoro,  and  a  legacy  be  9*°-  EJ*Z*  9oS- 
left  to  the  wife,  and  the  hufband  releafe  it,  fhe  is  there-  -  ^Jod.  /i.9*0* 
by  barred  j  and  the  law  is  the  fame  as  to  an  obligation  Cro.  Car.  463. 
made  to  her  before  marriage,  for  the  marriage  conti- 
nues,   and  the  hufband  hath  all  her  right ;    but  if,   in 
fuch  cafe,  the  wife  has  her  alimony,  and  fue  for  defama- 
tion or  other  injury^  and  recover  cofts,    and  the  huf- 
band releafe  them,  this  fhall  not  bar  the  wife  ;  for  thefe 
cofts  come  in  lieu  of  what  fhe  has  fpent  out  of  her  ali- 
monyj  which  is  a  feparate  maintenance,  and  not  in  the 
power  of  her  hufband. 

And  courts  of  equity  afilfl  creditors  no  further,  than  Kingev.  Dcfa- 
to  make  the  feparate  maintenance  liable  to  the  fatisfac-  v^>  z  Vtrn- 
tion  of  their  debts.  32  ' 

Thus  where  Sir  R.  A.  and  his  lady,    by  reafon  of  ibid. 
fome  difcontents  in  the  family,   agreed  to   Live  apart, 
E  2  and 
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T  *  I  Q ;.  ]  and  there  was  ifefaratt  *  maintenance  fettled  upon  the 
lady,  but  determinable  upon  either  of  their  deaths.  The 
lady  contracted  feveral  debts  during  the  reparation  Sir 
R.  died  A  bill  was  then  brought  to  fubjec*  the  defen- 
dant's jointure  to  the  payment  of  the  plaintiff's  debt.  Et 
per  lord  keeper,  Had  the  Separate  maintenance  continu- 
ed, there  might  be  fome  reaJbn  for  the  creditors  to  allow 
thaty  and  make  it  liable  to  their  fctisraclion  j  but  that 
being  determined  by  the  death  of  the  hufband,  he  did  not 
fee  which  way  the  jointure  could  be  charged  with  it. 

But  it  is  laid,   that,   in  equity,    a  woman  having  a 
liparatr  eirate  may  be  fued  as  a  feme  fole.     Then  why 
(hould  a  fair  creditor  be   fent  there  to  feek  redreis? 
the  anfwer  is  obvious,  the  fubje&  matter  to  be  affected 
fells  under  the  proper  jurisdiction  of  a  court  of  equity, 
whereas,  with  relation  to  the  wile,  the  law  dsts  not  re- 
csgnize  it.     It  being  a  principle  of  law,  that  no  divi- 
fion  of  property  can  fubiift  between  hufband  and  wife, 
.  being  as  one  perfbn,  it  follows,  that  no  contract 
between  them  can  be  binding,  except  by  the  interven- 
tion of  a  tmftee ;    therefore  every  (eparate  eftate  of  a 
r  *  jC.    -J    feme  covert,   of  whatever  *  nature  it  be,  muft  be  a 
L  truft  eftate,   and  as  fuch  cognizable  in  equity  only. 

Upon  this  principle  alone,  fuch  an  eftate  was  held  in 
tks  a^£  °f  HtrUn  and  TurvUl  not  to  be  within  the 
ftatute  of  limitations,  fo  as  to  be  protected  in  equity  by 
that  ftatute  from  the  demands  of  a  creditor,  whofe  debt 
had  been  contracted  at  thediftance  of  ten  years. 

«  But,  even  in  a  court  of  equity,  there  is  no  in- 
fiance  of  a  perfonal  decree  -againlt  a  feme  covert  for 
payment  of  a  fum  of  money.      If  a  fcrr  :,   fo 

ciraimftanced,  hare  contracted  that  this,  or  that  por- 
tion of  her  feparate  eftate  fhall  be  diipofed  of  in  this 
r  truftees  may  be  decreed  to 
make  that  'difpoikion ;  but  if  £br  ~to  an  engage- 

ment,   which  would  make  a  feme  fole  liable  to  the 
whole  extent  of  her  contract,-  as  to  her  peribn,  £sV.  in 
•y  refpect.  :h  gerurcl  engagement  would 

nst  bind  her  e$  fuck.  The  utmeft  extent  of  determined 
cafes  is  that  the  general  engagement  of  the  wife  (hall 
operate  upon  her  perfonal  property,  fhaH  apply  to  the 
rs  and  profits  of  her  real  eftate,  and  that  her  truP 
::.-•  :"".  - -"■  "  -  .    -    '■    "t         '   :  beal  iftrte,  cr.c  rentf 

and 
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and  profits  of  real  eftate,  when  they  *  arife,  to  the  (a-    [  *  i 
tisfaction  of  fuch  general  engagement."     The  law  was  Hulme  i 
thus  laid  down  by  Lord  Thurlnv^  in  the  cafe  of  Hulme  JJ^n*  JJ 
againft  Tenant  and   his  wife,    wherein  Lord  Thurlow  chaa.  vd.  \.  16. 
took  the  diftinction  berween  proceeding  perfonally  againft 
the   feme   covert,     and   carrying  into  effect  the   ge- 
neral engagement  of  a  wife  upon  her  perfonal  proper- 
and  the  rents  and  profits  of  her  real  eftates,  by  obliging 
her  truftees  to  apply  them  as  they  arofe,  to  the  Satisfac- 
tion of  fuch  general  engagement ;  his  lordfhip  refuilng 
to  decree  a  feme  covert  to  execute  a  power  of  appoint- 
ment over  her  feparate  eftate,  in  order  thereby  to  fatis- 
fy  a  bond  entered  into  by  her  j    and  obfsrving,  tt  that 
although  the  remedy  in  equity  was  more  extenjlve  than 
in  a  court  of  law,  yet  he  did  not  find  that  a  court  had 
ever  ordered  a  power  to  be  executed.     They  had  in- 
duftriouily  ftopt  fhort  of  fo  doing,  and  had  only  given  a 
remedy  by  flopping  the  fund,  where  the  power  was  exe- 
cuted."    And  his  lordfhip  refufed  to  decree  the  feme 
covert  to  execute  her  power,  although  he  was  extreme- 
ly clear,  that  the  wife's  leafehold  would  be  liable  to  her 
contract. 

Now,  if  it  be  true,  that  the  proper  jurifdiction  over 
property  of  this  kind  belongs  to  *  a  court  of  equity,  it    [  *  i 
may  be  queftionable,    whether  that  court  would,   in 
any  cafe,  interpofe  to  give  effect  to  a  general  engage- 
ment of  a  wife  who  had  a  feparate  maintenance,  to 
part  with  that  maintenance,  whatever  they  might  do 
in  cafe  of  an  aclual  mortgage  or  affignment  of  it.  There 
feems  to  be  a  material  distinction  between  feparate  p 
perty  retained  by,  or  limited  to  a  feme   covert,  and  a 
feparate  maintenance   allotted  to  her.     The  object,  in 
the  former  cafe,  is  to  enable  a  woman,  though   under 
coverture,  to  exercife  the  fame  power  in  the  difpofition 
of  her  eftate,  as  if  fhe  were  flngle.     The  object,    in 
the  latter  cafe,  is  to  enable  a  woman  to  live  . 
from  her  hufband :  therefore  the  fame  principle,  ; 
a  to  execute  the  intent  of  parties"  that  would  induce  a 
court  of  equity  to  fupport  a  fair  agreement  for  a  p 
chafe  of  an  equity  or  truil  in  the  former  caie,  would 
be  an  inducement  for  it  to  refufe  its  afliftance  in  the 
latter  cafe.      The  intent  then,   being  clearly,    that  a 
feme  fo  circumftanced  fhould  receive  the  feparate  mi 
tenance  from  time  to  time,  and  not  that  fhe  fhc  ii 
have  any  power  of  difpofing  thereof ;  it  feems,  there- 
forej    very  queftioiuble,  whether  the  furety,    in  I   - 

ofc 
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£  *  *°7«  ]  cafe  of  Corbet  and  *  Poelnitzy  would,  even  in  equity, 
have  had  any  relief  againft  the  Baronefs  ;  for  that  muft 
have  depended  upon  whether  that  court  would  have 
deemed  the  original  contract,  fuch  a  one  as  it  ought  to 
eftablith  and  carry  into  execution;  for  if  the"  court 
would  not  have  eftablifhed  it  in  favour  of  the  obligee, 
by  decreeing  him  a  fatisfaclidn  of  the  bond  out  of  the 
truft  eftate,  there  would  have  been  no  confideration 
to  fupport  an  equity  to  charge  the  fund  in  favour  of 
the  furety,  whofe  only  claim  muft  be  to  ftand  in  the 
place  of  the  obligee,  and  to  have  the  relief  that  he 
would  otherwife  have  been  entitled  to.  Lord  Hard- 
£rtdefupra,  wicke,  in  the  cafe  of  Grigby  and  Cox,  faid,  that  he 
fhould  have  had  great  difficulty  in  carrying  the  agree- 
ment in  that  cafe  into  execution,  or  eftablifhing  that 
purchafe  ;  becaufe,  that  fort  oftranjatiion  was  generally 
contrary  to  the  intent ;  for^  where  a  feme  covert  was  to 
receive  rents  and  profits  to  her  feparate  ufe,  the  friends 
of  the  wife  meant  hot  that  fhe  mould  make  'zfale  of  it, 
But  receive  it  from  time  to  time.  This  reafoning  would 
apply  much  more  ftrongly  in  the  cafe  of  a  feparate  m?in- 
tenance;  in  which  cafe  the  object  of  the  fettlement  is, 
exprefsly,  that  of  a  continuing  maintenance,  which  a  fale 
totally  defeats. 
£  *  xo8.  ]  *  But  if  the  contract  between  the  Baronefs  Poelnitz 
and  Chambers  had  been  of  fuch  a  nature  as  a  court  of 
equity  would  have  fupported,  the  proper  mode  for  the 
furety  would,  in  my  opinion,  have  been  to  have  ap- 
plied to  a  court  of  equity:  for  then,  Corbett's  having 
difcharged  her  from  a  fuit  in  equity  by  Chambers,  by 
paying  the  money,  might  have  been  confidered  as  a 
good  confideration  whereon  to  found  a  decree  againft 
her,  that  the  furety  fhould  ftand  in  the  place  of  the  prin- 
cipal, and  be  indemnified,  what  he  had  paid,  out  of  her 
feparate  maintenance.  And,  when  a  court  of  equity 
furnifhes  ample  relief,  there  fcems  no  reafon  why  a 
court  of  law  fhould  extend  its  power,  by  overthrowing 
both  the  foundeft 'principles  and  clearejl precedents,  merely 
J?ecaufe  the  parties  have  miftaken  the  remedy. 
44  E  %.  «.  A"  agreement  entered  into  by  a  feme  covert,  joint- 

Bro.'th-.obiig.  ly  with  her  hufband,  for  the  benefit  of  her  eftate,1  will 
74.  et  vide  bind  her  :  as  if  baron  and  feme  bind  themfelves\in  the 
w^rTngLn',  penalty  of  one  hundred  pounds,  to  pay  one  hundred 
*  Vem.  456.  marks  to  W.  S.  for  a  releafe  from  him  of  all  his  right 
in  the  lands  of  the  wife.     If  W.  S.  releafe,  and  then 

'the 
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the  hufband  die,  the  wife  *  fliall  be  bound  notwith-    f  *  109.  j 
iranding  her  coverture  j  becaufe  the  releafe  was  for  her 
advantage. 

At  common  Jaw,  an  hufband,  likewise,  is  under  a 
moral  incapacity  of  entering  into  any  agreement  with 
his  wife,  they  being  confidered  as  both  conftituting  but 
pne  individual  perfon;  whereas  there  muft  be  two 
perfons  capable  of  reciprocally  aflenting  to  conftitute  a 
contract. 

But,  in  equity,  a  man  may,  as  between  himfelf  and  Vide  Att.  Gen: 
his  wife,  make  an  agreement  or  declaration  of  truft,  v.  Whorewood, 
which,  though  not  for  valuable  consideration,  will  take  Augferv^Au-9" 
effect  as  againll  him,  and  any  claiming  voluntarily  and  gier,  infra. 
in  reprefentation  under  him.  Ward,  v  Bow- 

Thus,  where  a  hufband  agreed  that  his  wife  fhould  j£,r'  .6nc 
take  two  guineas  of  every  tenant  that  renewed  a  leafe 
with  the  hufband,  beyond  the  fine  which  the  hufband  ^dmadJiJdCp" 
received;    this  was  allowed  to  be  the  wife's  feparate  will? 339!   3 
money. 

And  if  a  feme  covert  lend  her  hufband  money,  faved 
out  of  an  allowance  arifing  *  from  an  agreement  between    r  *  j  jo.  1 
herfelf  and  her  hufband ;   the  court  of  Chancery  will 
confider  her  as  a  creditor  againft  him,  and  his  repre- 
fentatives,  to  that  amount. 

Thus,  where  it  was  proved  that  the  hufband  allowed  Scanning  v. 
his  wife  to  difpofe  and  make  profit  of  all  fuch  butter,  Style»  3 p-  W?& 
eggs,  poultry,  pigs,  fruit,  and  other  trivial  matters  arifing  335' 
from  his  farm,  over  and  befides  what  was  ufed  in  the 
family,  for  her  own  feparate  ufe,  and  fey  way  of  pin-mo- 
ney ;  and  it  was  proved  in  the  caufe,  that  when  any 
one  came  to  buy  fowls,  &c  he  would  fay  he  had  no- 
thing to  do  with  thofe  things,  they  were  his  wife's  } 
and  that  he  alfo  had  confefTed,  he  had  been  obliged  to 
borrow  a  hundred  pounds  of  his  wife?  to  make  up  a 
fum  to  compleat  a  purchafe :  it  was  decreed  that  the  wife, 
after  the  death  of  the  hufband,  was  well  entitled  to 
claim  this  100/.  as  a  creditor:  the  Lord  Chancellor 
obferving,  that  courts  of  equity  had  taken  notice  of  and 
allowed  feme  coverts  to  have  feparate  interefts  by 
their  hufband's  agreements,  and  that  this  100/.  being 
the  wife's  favings,  it  feemed  but  reafonable  encourage- 
ment to  her  frugality  to  allow  it  her;  efpecially  as  there 
were  no  creditors  to  contend  with. 

And 
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[  *  III.  ]        *  And  the  wife  may,  in  fuchcafe,  difpofe  of  her  fav- 
Corges  v.Chan-  ings  by  will.     Thus,  in  the  cafe  of  Gorges  and  Chanceyy 
Ch/118?   *    **  where  baron  and  feme  by  agreement  feparated  and  lived 
apart,  and  ftipulated  that  the  wife  mould  have  150/.  per 
ann,  feparate  maintenance,  out  of  which  (he  faved  fome 
money,  and  put  it  out  to  intereft,  and  took  bonds  in  a 
friend's  name  for  it,  and  difpofed  of  the  money  by  will : 
it  was,  upon  debate,  eftablifhed  to  be  a  good  difpofition 
for  a  valid  confideration. 
.1  Vtz.  539,  And  fuch  agreement  will  alfo  take  effect  againft  the 

hufband's  executors  and  adminiftrators,  and  all  claiming 
voluntarily  or  in  reprefentation  under  him.  Thus,  in 
a  cafe  before  Sir  Jofeph  JekyI,  relating  to  lady  Cvwpcr's 
eftate,  feveral  gifts,  made  to  her  by  Lord  Cowper  in  his 
life,  were  eftablifhed  to  belong  to  his  lady,  and  to  pafs 
by  her  will. 
Un^iVcm'  ^°  wnere  A.  after  marriage,  entered  into  a  voluntary 
427!  bond  to  fettle  a  jointure  of  a  given  value  on  his  wife, 

and  died,  after  which  the  jointrefs  was  evicted :  the 
court  of  Chancery,  on  a  bill  filed  by  the  wife,  decreed 
her  to  retain  fo  much  of  the  hufband's  perfonal  eftate 
[  *  112.  ]  againft  his  reprefentatives,  as  would  *  make  up  the  de- 
ficiency in  her  jointure,  notwithftanding  the  bond  was 
given  after  marriage,  and  voluntary. 
Jc*.  ChMfs'  Tenant  in  tail,  agreeing  that  others  (hall  enjoy  his 

i7i.  tail  lands,  will  be  bound  thereby ;  and  Chancery  will, 

in  execution  thereof,  decree  him  to  levy  a  fine,  and  fet- 
tle the  lands  accordingly. 

A  ceftuique  truft  of  an  eftate  may,  by  his  affent  to 
an  agreement  to  which  the  truftees  are  no  parties,  bind 
them  and  his  intereft  therein. 

v-Middkton?  Thus  where  A-  feifed  of  the  King's  moiet7  of  the 
1  Chan.Ca.  173.  New  River  water  in  fee,  conveyed  the  fame  to  truftees, 
*°$-  upon  truft  for  himfelf  and  his  wife  during  their  refpec- 

tive  lives,  and  afterwards  upon  truft  that  they  mould, 
put  of  the  rents  and  profits  thereof,  pay  his  debts  and 
portions  for  his  daughters  at  certain  days,  and  then  to 
permit  B.  the  heir  of  A.  and  his  heirs,  to  take  and  re- 
ceive the  rents  and  profits.  A.  and  his  wife  died ;  and 
then  B.  contracted  with  C.  for  fale  of  part  of  the 
iharesof  the  faid  moiety  for  'joool.  part  to  be  paid  im- 
mediately, 
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mediately,  and  the  reft  at  a  future  time.  *  Afterwards  E  *  **%  ] 
S.  contracted  with  B.  by  articles  under  hand  and  teal, 
for  the  wjiole  moiety;  and  then  B.  and  his  wife,  and 
the  only  afting  truftee,  executed  a  conveyance  to  C.  ac- 
cording to  the  articles.  Afterwards  C.  filed  a  bill  to 
have  the  articles  carried  into  execution  ;  and  notice  of 
the  articles  entered  into  with  Cy  being  proved  on  S.  it 
was  then  infifted  for  the  latter,  that  there  was  no  ground 
to  decree  the  agreement  made  with  C.  it  being  made, 
by  a  ceftuique  truft  of  the  furplus  only,  and  the  truf- 
tees  no  parties,  but,  on  the  contrary,  one  of  them 
{wearing  that  he  difapproved  of  the  contract,  and  would 
never  confent  to  it.  Et  per  curiam^  C.  had  the  firft 
agreement,  and  S.  the  fecond,  and  equity  ought  to  de- 
cree with  the  firft;  for  an  intereft  in  a  truft  is  in  equity 
affignable ;  and  he  that  may  transfer,  may  covenant  that 
his  truftees  fhall  do  it. 

But  it  had  been  otherwife,   if  all   the  truftees  hai 
joined  in  a  conveyance  to  S.  without  notice.  -— **^* 

Having,  in  the  foregoing  part  of  this  chapter,  fub- 
mitted  to  the  reader  the  obfervations  that  have  occurred 
to  me  on  the  right  which  is  vefted  in  individuals  to 
bind  themfelves,  by  their  affent  to  any  contract  or 
*  agreement,  fo  as  to  render  themfelves  refponfible  in  [  *  II 4.*  J 
law,  or  in  equity  for  its  performance3  I  fhall  next  call 
the  attention  of  the  reader  to  the  confideration  of  who 
are  perfons  capable  of  contracting,  and  binding,  both 
themfelves  and  others,  by  their  aiient  to  contracts  and 
agreements. 

Churchwardens  are  a  corporation,  and,  as  fuch,  are 
morally  competent  to  afTent  to  a  reafona^le  contract  or 
agreement  beneficial  for  the  pa:  ifh ;  and,  thereby,  to 
bind  the  parilhioners  and  their  fueceflbrs,  and  alfo  fuc- 
ceeding  churchwardens. 

Thus,  an  agreement  made  by  the  churchwardens  of  D-  Martin  et 
aparifh,  that  the  five  o'clock  bell  in  the  morning  fhould  "xp  T^J!*S 
not  be  rung ;  in  confideration  whereof  the  parties,  in- 
convenienced  thereby,  covenanted  with  the  churchwar- 
dens to  ere£t  a  new  cupola  and  bell ;  was  fpecifically  de- 
creed and  inforced  by  an  injunction,  not  to  ring  the  bell 
{luring  the  lives  of  the  parties  who  had  erected  the  cu- 
pola, &c.  purfuant  to  the  agreement. 

The  fceir  of  a  copyholder,  whcie  father  purchafes  a  Greenwood  v- 

I'«.ep.  144. 
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manor  for  lives,  will  be  decreed  *  to  carry  into  execu- 
tion an  agreement  made  by  the  father  to  furrender  and 
aflign  the  fame  for  a  valuable  confi deration,  if  the  father 
die  before  that  be  done. 

So  an  anceijor,  fcifed  in  fee,  may  by  his  agreement 
bind  his  heir.  Therefore  if  A.  agree  to  fell  lands, 
and  receive  part  of  the  purchafe  money,  and  before  any 
conveyance  made,  die ;  his  heir,  on  a  bill  brought 
againft  him,  will  be  decreed  to  convey,  and  the  money 
will  go  to  the  executors ;  efpecially  if  there  be  more 
debts  due,  than  the  owner's  perfonal  eftate  is  fufficient 
to  pay. 

And  the  rule,  in  equity,  is  the  fame,  where  the  ef- 
tate is  in  borough  Englijji ;  there  the  youngeft  fon  will 
be  decreed  to  convey  as  cuftomary  heir. 

And  a  court  of  equity  will,  even  when  the  anceftor 
is  only  tenant  for  life,  decree  a  fpecific  performance  Qf 
an  agreement  made  by  him  againft  the  heir;  where  that 
agreement,  at  the  fame  time  of  ils  being  entered  into, 
was  clearly  advantageous  to  the  heir. 

Thus  where  A.  feifed  cf  lands  worth  1 300/.  a  year, 
fubjecT:  to  a  mortgage  of  *  5000  /,  previous  to  his  mar- 
riage, viz.  in  1 7 14,  fettled  them  on  himfelf  for  life, 
remainder,  as  to  part,  for  fecuring  a  jointure  of  400  /. 
a  year  to  his  wife,  with  remainder,  as  to  other  part, 
to  trufteer,  for  a  term  of  years,  to  raife  2000  /.  for 
younger  children,  remainder  in  ftrict  fettlement,  re- 
mainder to  his  own  right  heirs.  And  afterwards,  not 
having  iffue,  in  order  to  fjcure  his  eftate  to  his  niece 
B,  C.  and  her  iilue,  and  having  pccafion  for  1000  /. 
in  May  1725,  came  to  an  agreement  with^C.  herhuf- 
band,  that  C.  fhoiild  pay  the  mortgagee  274/.  19$, 
for  intereft  on  the  500c  /.  and  alfo  the  growing  intereft 
thereof,  and  indemnify  A.  againft  the  fame,  and  alfo 
pay  him  joool.  (all  which  fums  were  to  be  repaid  with 
intereft)  and  fhould  alfo  pay  5000  /.  as  A.  by  deed  or 
will  fhould  direct.  In  confideration  whereof,  A. 
agreed  to  fettle  and  convey,  charged  as  above-menti- 
oned, and,  in  purfuance  thereof,  did,  by  indenture  of 
Jeafe  and  releafe,  bearing  date  the  ift  and  2d  of  June 
1725,  convey  and  allure  his  eftates  to  C.  and  W.  de  • 
ceafed,  and  their  heirs,  to  the  ufe  of  A.  for  life,  re- 
mainder, as  to  part,  fubjeel  to  the  jointure  of  400/. 
per  ann.  and  to  the  terms  for  raifing  the  younger  chil- 
dren's fortunes,  and  the  eftate  tail,  limited  by  the  deed 
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of  17 14  to  truftees,  for  *  the  term  of  500  years  from  f  *  XI7-  1 
the  death  of  A.  to  raife  thereby  5000/.  to  be  applied 
as  A.  mould,  by  will  or  deed  appoint ;  and  alfo  to 
raife  all  monies  that  A.  fhould  pay  in  difcharge  of  the 
mortgage  or  intereft  thereon  ;  and,  from  and  after  the 
determination  of  this  term,  to  the  ufe  of  C.  and  B.  his 
wife,  father  and  mother  of  W.  C.  for  their  lives,  re- 

Imainder  to  their  children  as  they  mould  appoint;  and, 
for  want  of  appointment,  to  W.  C.  for  life,  remain- 
der to  hism-ft  and  other'  fons  in  Ariel:  fettlement,  &c. 
remainder  to'  the  right  heirs  of  A.  And,  as  to  the  re- 
fidue  of  the  eftates,  after  the  death  of  A.  to  the  ufe  of 
C.  and  W.  and  their  heirs,  in  truft,  by  fale  or  other- 
wife,  to  raife  money  to  pay  the  1600/. — 274/.  195. 
and  all  monies  paid  for  intereft  or  principal  of  the  5000/. 
mortgage,  and  all  monies  which  C.  mould  have  ad- 
vanced or  paid  for  A.  and,  after  payment  thereof,  to 
the  fame  trufts  as  the  other  part  of  the  eftates  were  li- 
mited to:  with  a  covenant  from  C.  to  pay  the  5000/. 
and  intereft,  and  to  indemnify  A.  againft  payment 
thereof;  and  a  covenant  from  A.  that,  in  cafe  he  mould 
leave  iflue  of  his  wife,  his  executors  or  adrniniftrators 
mould  repay  C.  all  money  advanced  by  him. 

*  By  indenture,  dated  the  3d  of  the  lame  June^  C.  de-    L  *  1 18.  j 
mifed  to  A.  certain  hereditaments  for  99  years,  for  fe-  Ibid* 
curing  the  payments  of  the  mortgage  and  intereft,  and 
indemnifying  him  therefrom. 

C.  paid  the  intereft  of  the  5000/.  but  paid  no  part  1\>M. 
of  the  principal,  and  died  inteftate  on  5th  Feb.  1731, 
without  having  made  any  appointment,  leaving  neither 
real  norperfonal  afTets  to  make  good  hiscovenant;  and 
his  wife  died  in  March  following.  There  were  iflue, 
W.  C.  the  eldeft  fon  and  heir?  and  H.  C.  and  B.  C.  all 
then  infants. 

C.  being  dead,  and  not  having  left  afTets,  and  all  Ibid, 
the  children  being  infants,  and  their  guardian  refufmg 
to  interfere,  and  A.  being  called  upon  for  payment  of 
the  5000/.  and  intereft,  and  the  eftate  conveyed  to  him 
being  incunibered  to  the  full  value,  prior  in  time  to 
the  conveyance  to  A.  and  he  being  thereby  brought 
into  difficulties,  he  exhibited  his  bill  in  Chancery  for  a 
fpecific  performance  of  the  agreement;  or  that,  on 
payment  of  the  furns  advanced  by  C.  and  re-con- 
veyance of  the  eftates  contained  in  the  deed  of  the 
3d  of  June-)    the  indentures  of  the    lit  and   2d   of 

June 
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[*  119.  J  June  might  be  delivered  up,  and  the  eftates  be  rev 
conveyed  to  A.  or  as  he  {hould  direct,  The  infants,, 
in  their  anfWer  faid,  that  they  did  not  know  whether  it  t 
was  for  their  benefit  that  the  agreement  made  between 
A.  and  C.  fhould  be  performed,  or  that  the  5000/.  and 
jntereft,  fhouja1  be  paid  out  of  the  real  eftate  of  W.  C, 
the  eldeft  fon  and  heir  of  C.  or  out  of  the  rents  thereof. 
On  a  reference  to  a  matter,  he  reported,  that  A.  was 
pf  about  the  age  of  feventy-one,  and  that  S.  his  wife 
was  of  the  age  of  forty-three;  .that  they  had  not  any 
iilue  living,  nor  had  had  any  for  upwards  of  twenty-one 
years  paft ;  and  that  the  eftates  of  A.  were  of  the  anr 
hual  value  of  11 80/.  and  were  then  worth,  to  be  fold, 
30,000  /.  and  that  the  infant  was  then  of  the  age  of  fix- 
teen  years,  and  was,  from  the  death  of  his  father,  en- 
titled to. a  real  eftate  in  poffeflion,  of  the  clear  yearly 
value  of  2650/.  and  upwards,  fubjecl:  to  the  raifing  of 
8000/.  and  that  there  had  been  already  faved  out  of  his 
eftate  3000  /.  then  in  the  hands  pf  the  accountant-ge- 
neral, befides  a  conquerable  fum  in  the  hands  of  the 
receiver,  not  accounted  for;  and  that  as  A.  was  fo  far 
advanced  in  years,  and  had  not,  nor  was  there  any  pro- 
bability of  his  having  iffuc,  and  that  as,  whatever  (hould 
F  *  120.  ]  *be  paid  out  of  the  infant's  eftate  for  the  5000/.  and  in- 
tereft, would  be  fecured  to  him  with  intereft  by  the  af- 
fignment  of  the  mortgage,  and  by  the  eftates  vefted  in 
C.  and  W.  in  truft  to  be  fold,  and  would  continue  part 
of  the  infant's  perfonal  eftate ;  and,  as  his  perfonal  ef- 
tate was  not  then  fufficient  to  pay  off  the  principal  and 
intereft  of  the  mortgage,  the  mafter  conceived,  that  it 
would  be  for  the  infant's  benefit,  that  the  arrears  and 
growing  payments  thereof  fhould  be  paid  out  of  his  per-^ 
fonal  eftate;  and  that  it  would  be  likewife  for  his  bene- 
fit, to  pay  off  both  principal  and  intereft  on  the  mort- 
gage, as  foon  as  his  eftate  mould  be  fufficient  for  that 
purpofe.  Whereupon,  Lord  Talbot  decreed  the  infant 
to  carry  into  execution  the  agreement  between  A.  and 
his  father, 
jbid.  The  infant   W.  C.  became   of  age   in  November 

1 74 1,  and  immediately  appealed  to  the  houfe  of  Lords 
from  this  decree  and  the  proceedings  thereon ;  fug- 
gefting,  that  he  was  neither  executor  nor  adminiftra- 
tor  to  his  father,  and  that  he  claimed  no  part  of  his 
feal  eftate,  exctpt  what  was  fettled  upon  him  by  ftricl: 

fettlement, 
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*fcttlement,  and  in  which  his  father  had  barely  an  [  *  122.  J 
eftate  for  life  that  determined  on  his  death ;  and  that 
therefore  he  was  not  bound  to  fulfil  his  father's  cove- 
nants. And,  in  cafe  the  court  fhould  compel  him  to 
a  fpecific  performance  of  this  agreement  out  of  his 
own  eftate  without  his  confent,  he  would  be  in  a  worfe 
;  condition  by  having  been  an  infant  at  the  time  of  hear- 
ing, than  he  could  have  been  if  of  full  age,  fince  it 
could  not  be  pretended  that  the  court  would  have  made 
fuch  a  decree  againft  him,  had  he  been  of  age,  without 
I  his  ownexprefs  confent  to  it;  that  fhould  he  be  obliged 
to  pay  the  mortgage  money,  intereft,  and  cofts,  which 
then  amounted  to  7850/.  or  thereabouts^  he  could  not 
be  repaid  any  part  of  it,  or  any  intereft  for  his  moneys 
till  after  the  death  of  A.  who^  though  very  old,  was 
healthy*  and  might  live  feveral  years  ;  the  money  ad- 
vanced by  his  father,  and  now  due  to  his  adminiftra- 
tor  with  intereft,  amounted  to  4850/.  and*  if  A.  was 
then  dead,  thefe  two  fums,  with  the  5000/.  he  had 
f  power  to  charge,  making  together  17,700/.  muft  be 
j  raifed  by  fale  of  part  of  the  eftate  in  queftion  ;  and,  fup- 
I  pofing  the  fame  to  be  worth  30,000  /.  according  to  the 
j  mafter's  report,  what  would  remain  of  the  eftate  would 
I  be  worth  no  more  than  12,300/,  *  in  which,  by  the  [  *  122,  ] 
fettlement,  the  infant  could  have  no  other  eftate  than 
for  life,  chargeable  with  400/.  per  anrtum  to  A.'s  wife, 
who  was  little  more  than  fifty  years  of  age,  and  very 
healthy.  From  all  which  calculations,  it  would  evi- 
dently be  of  prejudice  to  the  infant  to  carry  this  agree- 
ment into  execution  j  and  that  if  the  ufes  of  the  \qX- 
tlement  had  been  truly  reprefented  to  the  mafter,  fo 
tfiat  it  had  appeared  upon  his  report  that  the  infant  was 
only  tenant  for  life,  it  was  apprehended  the  court  would 
hardly  have  made  fuch  a  decree,  or  declared  it  to  be 
for  the  infant's  benefit  to  perform  the  agreement.  But 
the  reafons  already  fuggefted  in  the  mafter's  report  be- 
ing replied*  and  it  being  obferved  in  addition,  that  it 
would  not  make  the  agreement  on  the  whole  lefs  rea- 
fonable  in  itfelf,  or  more  advantageous  for  A.  that  the 
infant  happened  to  be  only  tenant  for  life  of  the  eftate, 
fince  this  was  evidently  intended  for  the  purpofe  of  pre- 
ferving  the  eftate  longer  in  the  infant's  family,  and  he 
being  very  young,  wpuld,  according  to  the  courfe  of 
nature,-  probably  enjoy  the  eftate  a  great  many  years 
after  A.'s  death,  fiefides  the  infant's  father  had  a 
power  of  limiting  the  inheritance  of  the  eftate  to  the 
infant,  if  he  had  thought  proper  to  exereife  that  power. 

Therevpto 
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[  *  **4-  ] 
Mfcfon  v.   Ma- 
fon,  cited  Mcfe- 
ly  2244 


Treat.  Eq.  34. 


Ibid. 


*  Thereupon  the  appeal  was  difmifTed,  and  the  decree^ 
orders,  and  reports,  complained  of,  affirmed. 

A  mother  may  likewife,  acting  as  adminiftratrix  to 
her  hufband,  bind  her  children, 

And  the  covenants  of  a  woman,  made  before  mar-- 
riage,  bind  her  after  taken  hufband.  Thus  if,  upon  a^ 
treaty  of  marriage,  by  articles  between  A.  father  of) 
the  intended  hufband  on  the  one  part,  and  B.  the  in- 
tended wife  on  the  other  part,  A.  covenants  that,  ift.i 
confideration  of  the  marriage  had,  and  of  payment  off 
a  portion  of  2600/.  he  will  fettle  his  eftates  In  manner 
therein  flipulated,  and  B.  covenants  for  payment  of  I 
the  portion;  and  the  marriage  be  had*  and  then  it  fallj 
out  that  part  of  the  portion  is  fo  circumftanced  that  itl 
cannot  be  had;  and,  thereupon,  A.  refufes  to  perform j 
his  part  @f  the  agreement,  unfefs  the  portion  be  paid  ^ 
the  hufband  will  be  compelled,  by  decree,  to  make  u"pj 
the  deficiency  of  the  portion,  though  he  be  no  party  to) 
the  articles,  his  wife  having,  vuhilji  fole^  covenanted  for  J 
payment  thereof,  and,  consequently,  bound  him,  after  j 
marriage,  to  perform  that  covenant. 

*In  the  cafe  of  Jfoafon  and  Mafih^  where  a  mother,} 
who   was   both  jointrcfs    and   guardian,    but  had    no) 
power  by  her  jointure  to  fell  timber,  entered  into  ar-  • 
tides  for  the  feds  of  timber  to  the  value  of  1 000  /.  thefe 
articles  were  carried  into  execution  in  equity. 

It  being  a  maxim  in  law,  that  the  real  eflate  of  a] 
feme  covert  mail  not  be  bound  without  a  fine,  no  agree-  j 
ment  of  the  hufband  alone  to  part  with  the  wife's  inhe*  j 
ritance  will  bind  the  wife,  or  be  carried  into  execution  j 
in  equity.  But  if  the  wife,  upon  a  private  examination,] 
confent  to  an  agreement  by  her  hufband  to  convey  heri 
lands,  the  court  of  Chancery  will  decree  it.  But  the  1 
bill  for  this  purpofe  mull  be  filed  againft  both  hufband 
and  wife;  for  the  wife  ought  not*  by  law>  to  convey  by 
any  compulfion  from  the  hufband  j  which  it  will  other-  - 
wife  be  intended  that  fhe  does. 

But  if  a  feme  covert  agree  to  fell  her  inheritance,] 
fo  as  me  may  have  part  of  the  money,  and  the  land  be ) 
accordingly  fold,  and  her  part  of  the  money  put  into 
truftees  hands  :    this  money  is   not  liable  to  the  huf- I 
band's  debts  though  me  afterwards  agree  that  it  mail 

be 
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i  he  *  fo;  nor  fhall  any  promife  made  by  the  wife  for  that    [  *  125.  ] 
purpofe,  fubfequent  to  the  firft  original  agreement,  be 

i  obliging  in  that  behalf. 

Tenant  in  tail  cannot,  by  agreement  to  convey  for  i  Lev.  3138, 239, 

•  valuable  confideration  wichout  fine  or  recovery,  bind  his  *vhent*  35°* 
Iffue  in  tail  or  the  remainder  men  1  becaufe  the  iflue  m    °  '  z°3" 
tail  claim  per  for  mam  don't,  from  the  creator  or  author 
of  the  eftate  tail ;    and,    therefore,    a  cctirt  of  equity,1 
though  the  lfTue  are  in  the  power  of  the  tenant  in  tail  to 

t  be  barred  by  a  particular  alTuranee,  that  not  being  had,- 
cannot  take  away  the  right  they  derive,  not  from  the  te- 
nant in  tail,  but  from  the  author  of  the  eftate. 

Thus  where  A.,  tenant  in  tail,    agreed  that  B,'  and  Rofsr.  Rofs, 
his  heirs  fbould  enjoy  the  entailed  lands,   provided  A.  £a- ■  Ch.  171. 
and  his  heirs  might  enjoy  B.'s  copyhold  lands  3  and  the  p0Weii,  Pre. 
agreement  was  executed,   and  a  decree  was  obtained  Chan.  273. 
againft  A.  to  levy  a  fine ;  and  A.  died  in  contempt  for  s^genr.  wii- 
not  doing  it,  and  his  iffite  entered  on  the  entailed  lands,  Gil.  Rcpl  £o. 
whereupon  a  bill  was  filed  to  compel  him  to  execute  the  164. 
agreement  ;  it  was  adjudged  that  the  iftue  was  no:  bound 
thereby, 

*  But,  if  the  iflae  enter  upon  the  land,  and  accept    [  *  126.  ] 
of  the  agreement,  it  fball  bind  him;  becaule  by  enfer-  So  adjudged  in 
ing  upon  the  reco'mpence  which  his  anceftor  received  -   ^J"    Jls* 
for  the  eftate  tail,  he  makes  himfelf  a  party   to  the  ori- 
ginal agreement,  and  is,    therefore,    bound  in  confei- 
ence  to  perform  it. 

.    And  a  drftinction  is  taken  between  Cafes  where  the  vide  1  ch.  Ca. 
lands  are  entailed  d>  fatio,   and  thofe  where  there  is  234, 235.  FL.ch. 
only  an  agreement  to  entail;   for,    though   the  agree-  1Zl" 
ment  raifes  an  equity  againft  h?m  that  makes  it,  yet  that 
equity  is  the  creature  of  the  court  of  Chancery,  to  be 
governed  by  it  as  confeience  directs  ;  therefore  if  aman,iVye  T  Vern 
being  tenant  in  tail  in  equity,    bargain  and  fell  his  ef- 2  Vern.  132, 
tate,  the  court  will  decree  fuch  difpofition  good  againft  *35»  5^3- 
the  iffue  ;  for,  to  this  purpofe,  they  conftrue  their  own  2  v  eriL"  3^°* 
creature  as  a  fee  fimple  conditional  before  the  ftatftte  dt 
donis,  which  became  abfolute  by  the  hiving  iffue,  and 
the  donee  whereof  h?:d  thereby  the  power  cf  aiiena*. 
it. 

It  feems  that,  upon  the  fame  principle,  the  heir  in 
tail  cf  a  copyhold,  whofe  anceftor  had  entered  into  an 
agreement  to  fell,  but  had  died  before  furrender, 
wouJd,  in  a  court  cf 'equity,    be  decreed  to  convey  to 
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[  *  t2J.  ]    the  purchaferj  *for  the  entail  of  a  copyhold  remains  as 
it  was*  at  common  law,  and  is  not  within  the  ftatute  de 
donis, 
Bm.  Contrad.  And,  as  tenant  in  tail  is  retrained  from  aliening  the, 

Poph*^'  5°*  eftate  without  fine  or  recovery,  fo  is  he  retrained  from 
charging  itj  or  difpofing,  by  contract  or  agreement,  of 
the  lafting  improvements  after  his  death.  Therefore 
if  tenant  in  tail  article  for  fale  of  the  trees  growing  on 
the  inheritance,  the  vendee  mull  fever  them  during  the 
life  of  tenant  in  tail ;  for  if  he  die  before  they  are  cut 
down,  his  iflue  fhall  have  them  as  part  of  the  inheritance, 
and  the  Vendee  (hall  not  be  permitted^  after  the  death  of 
tenant  in  tail;  to  foil  one  tree^  though  it  be  half  cut 
down :  for,  as  the  tenant  in  tail  has  power  over  the  in- 
heritance but  during  his  own  life;  he  cannot  delegate 
that  power  to  another  but  during  the  fame  time ;  and 
confequently,  whatever  remains  part  of  the  inheritance 
at  the 'death  of  tenant  in  tail,  at  which  time  his  power 
over  it  ceafos,  muft  neceflarily  go  to  the  heir  to  whom 
the  inheritance  belong?. 
v\is  10  Mod.  But  if  tenant  in  tail,  having  a  power  to  make  leafcs 

469.  for  three  lives,  covenant  to  make  fiith  a  leafe,  and  die 

[*  128,  ]    before  execution;    it  is  *faid,    that  a  court  of  equity 
would  carry  this  into  execution  againft  the  heir. 
Per  Cancel.  The  executors  of  every  perfon  are  implied  in  himfelf, 

*  P.Will.  197.    andbound  without  naming. 

An  attorney,  having  an  authority,  undertaking  for 
and  on"  behalf  of  his  client,  may  bind  him  by  an  agree- 
ment, and  will  not  himfelfhe,  liable  in  cafe  of  non-per- 
ToTmfonv.  fonnancet     Thus  if,  previous  to  a  trial,  and  juir.  before 

ogilby,  5  P.  it  is  to  corrie  on,  the  parties  come  to  an  agreement  re- 
™W*  *77- ■*•  c-  lative  to  the  matters,  in  queftion,  and  the  attorney  of 
31.^1.  40/  Et.tne  plaintifF  or  defendant  alone  fignthe  agreement  for  or 
vid.  5  Crown's  on  behalf  of  his  client  j  a  court  cf  equity  will  hold  this 
Par.  Ca.  547.      binding  on  the  client,  but  will  difmifs  a  bill  for  a  fpeci- 

hc  execution  againft  the  attorney* 
parrot  v.  Wells,        But  where  an  attorney  prevented  a  perfon  indebted 
etui,  a Vcrn.      from  applying  to  his  creditors  to  compound  his  debts, 
telling  him,  "  that  he  need  not  trouble  himfelf  to  go 
to  his  clients,  for  they  would  be  governed  by  him,  and 
would  make  no    agreement  without   him,    but   what 
agreement  he  made  they  would  (land  by,"  and  he  there- 
upon agreed,  on  their  part,  for  a  certain  compofirion, 
in  confideraticn  whereof  the  fecurities  fhould  be  deli- 
vered 


I 


OR    AGREEMENTS. 

vered  *  up,  on  performance  by  the  debtor  of  his  part    [  *  129.  ] 
of  the  agreement  and  refufal  of  the  creditors  to  abide  by 
the  contract  of  their  attorney,  he  was,  upon  a  bill  filed, 
decreed  to  indemnify  the  former  according  to  the  terms 
of  the  agreement. 

A  general  authority  to  a  fteward  to  make  contracts  Per  Lord  Chan, 
with  the  tenants,  will   not  bind  the  lord  without  his  ^w  5  v»*. 
confcnt  and  approbation,  unlcfs  part  of  the  bargain  be  3,r'  522*     ' 
actually  executed. 

It  is  faid  that,  if  a  joint-tenant  enter  into  an  agree-  vide  2  Vera, 
mcnt  to  alien,  and  neglect  fo  to  do,  and  die,  a  court  of  63. 
equity  will  not,  by  its  decree,  compel  the  furvivor  to 
perform  the  agreement.  But  this  pofition  muft  be  taken  Per  Lord 
with  this  limitation,  that  the  articles  are  not  fuch  as  Hardw.  2  Vez. 
amount  to  afeverance  of  the  jointure  in  equity;  for,  if  jj^ft**™. \ 
they  be,  the  court  will  decree  againft  the  furvivor. 

In  the  cafe  of  Mufgrave  againft  Dajhwoody  a  copy-  Mufgrave  v. 
holder  for  life,  where,  by  the  cuftom  of  the  manor  there  Dafhwood, 
was  a  widow's  eftate,    agreed,  That  J.  S.  fhould  hold  a  Vern  45'  6* 
and  enjoy  during  his  life,  and  the  widowhood  of  the  wo- 
man that  he  Ihoul  J  leave  at  his  death :    after  the  death 
of  *  the  copyholder,  a  bill  was  filed  againft  the  widow    f  *  130.  1 
to  have  this  agreement  performed.     But  the  court  dif- 
mifled  the  bill  with  cofts,  faying,  that  if  fuch  contracts 
for  copyholds  fhould  be  decreed,  the  lords  would  be  de- 
frauded of  their  fines. 

But  Lord  Hardwicke^  in  the  cafe  cf  /// 'nton  and  Hin-  Hlntony.  H:n- 
ton,  over-ruled  the  foregoing  cafe,  fo  far  as  it  extended  t»n>  ^  Vex. 
to  deny  fuch  a  decree,  where  the  agreement  was  for  a  *3I>    38- 
valuable  confideration  paid  as  to  the  greateft  part;  or 
where  the  vendee  had  performed,  or  was  ready  to  per- 
form, his  part  of  the  contract.     This  was  a  bill  filed 
for  a  fpecific  performance  of  an  agreement  for  a  fate 
of  a  copyhold  (and  that  to  the  exclufion  of  the  widow" 's 
free  bench)  by  a  father  to  his  fon  for  valuable  confide- 
ration, paid  as  to  the  greateft  part,  the  father  dying 
b-fore  an  a&ual  furrender.     And  Lord  Hardtvicke  was  vide  Renring- 
of  opinion,  that  by  analogy  to  the   determinations   at  ton  v.  Cole. 
law  in  fimilar  cafes,    where  the  hufband   had  actually  j*0**'  *9-  *•■■ 
parted  with  the  eftate,    in  which  cafes  the  widow  loft  wk.  1^5/ 
her  free  bench,   upon  the  ground  that  the  free  bench  Freeman  516. 
eftate  of  the  wife  was  but  a  branch  out  if  the  eftate  of  the 
hufberndy  the  wife  fhould,    in  equity,  where  there  was 

F  an 
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[  *  Iji.  ]  an  agreement,  be  bound  thereby;  *  for  it  was,  in 
equity,  a  parting  with  the  whole  eftate  :  then  that 
court,  confidering  the  thing  as  done  from  the  time  at 
which  it  ought  to  be  done,  confidered  the  vendor  as  a 
truftee  for  the  vendee,  and  that  thofe  who  came  in  his 
place  ought  to  perform  his  agreement.  And  his  lord- 
fhip  decreed  a  fpecific  execution  againft  the  widow- 
Thirdly,  We  are  toconfider  in  how  many  ways  an 
aflent  may  be  given  to  a  contract  or  agreement. 

An  aflent  to  a  contract  or  agreement  may  be  either 
exprefs  or  tacit. 

An  exprefs  aflent  is  declared  by  fome  flgn :  as  ges- 
ture, fpeaking,  writing,  &V.  and,  in  fome  cafes,  by 
folemn  profeflions  before  magiftrates,  public  regifter* 
ing,  or  the  like.  And  fuch  aflent  may  be  either  prece- 
dent, concomitant,  or  fubfequent. 

A  tacit  aflent  may  arife  in  feveral  ways. 
It  may  be  inferred  from  inaction  or  forbearance  of 
acting.     Thus  a  man  by  his  filence,  in  cafe  he  be  pre- 
[  *  132.  ]    fent,  and  acquainted  *  with  what  is  doingr  is  fuppofed 
to  give  his  aflent  to  what  is  then  done ;  unlefs  it  appear 
that  he  was  awed  into  filence,  or  any  ways  hindered 
from  fpeaking, 
cijre  v.  Earl  of       As  if  a  prior  mortgagee  witncfs  a  fubfequent  mort- 
Bed  ford,  cited     gage-deed  without  giving  notice  of  his  claim:  this  a£fc- 
1  wli"  kll        1S   con^dered  as  a  tacit  aflent   that  his  own  fecurity 
393.  mould  be  poftponed. 

Shep.  Prac.  So  if  A.  make  a  leafc  for  years  to  B.  upon  good  con- 

p£B"f"  4S2,  fideration,  and  afterwards  he  make  a  leafe  to  C.  of  the 
fame  land  for  the  fame  time;  and  B.  drive  the  bargain,, 
and  be  witnefs  to  the  fecond  leafe,  and  do  not  difcover 
this  leafe  to  C.  and  it  be  not  excepted  in  the  fecond 
leafe,  and  the  fecond  leafe  be  upon,  good  eon  fideration  : 
in  this  cafe  the  fecond  leiTee  will,  even  at  law,  be  pre- 
ferred. 
Hunftfnr.  Again,  where  a  mother,  to  whom  a  term  wasfimit- 

Cheyney,  ed  in  tail,    flood  by  at  a  treaty  for  the  marriage  of 

1  Fq  Ci.  Al>r.    her  ion,  and  heard  him  declare,  that  the  term  was  ta 
355.  Pi.  7,         come  to  him  after  her  death,  and  was.  a  witnefs  to  the 
deed  whereby  the  fon  took  upon  him  to  fettle  the  re- 
verfion  of  the  term   expectant  upon   his   mother's  de- 

csafe 
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*  ceafe  on  the  ifFue"  of  that  marriage*  and  did  not  mctoti-    [  *  133.  ] 
on  or  infift  that  (he  had  more  than  an  eftate  for  life 

therein :  on  a  bill  filed  by  the  itfue  of  the  marriage  againft 
the  mother,  praying  that  the  iflue  fhould  have  the  bene- 
fit of  the  rrtarriage-fettlement,  and  that  the  mother 
fhould  make  it  good  as  to  the  reversion  of  the  term  af- 
ter her  deceafe;  it  was  fo  decreed,  notwithftanding  fhe 
infifted  that  fhe  Was  ignorant  of  her  title,  and  knew  not 
that  fhe,  as  tenant  in  tail  of  a  term,  might  difpofe  of  it, 
and  that  fhe  Was  no  party  to  the  marriage  agreement, 
nor  concerned  in  it. 

And  Where  A.  upon  his  marriage  with  E.  fettled  the  Raw,  et  ux.  v. 
lands  in  queftion,  of  which  he  was  only  tenant  in  tail,  pole»  2  Vcnu 
upon  her  for  her  jointure ;  and  B.  the  younger  brother  *39' 
of  A.  Who  Was  heir  to  the  entail,  was  privy  to  the  treaty, 
and  ingrafted  the  jointure  deed,  but  concealed  the  en- 
tail ;  and  afterwards  A.  died  without  ifTue,  and  B.  hav- 
ing the  deed  of  entail  in  his  cuftody,  brought  his  eject- 
ment, and  recovered  at  law:  E.  filed  her  bill  for  relief, 
and  B.  by  his  anfwer,  confefTed  the  facts  above  ftated, 
and  that  he  had  the  deed  of  entail  then  in  his  hands,  but 
did  not  mention  his  title,  nor  difcover  the  deed,  becaufe 

*  he  apprehended  his  brother  would  dock  the  entail.    [  *  13^.  ] 
The  Court  decreed,  that  E.  mould  hold  and  enjoy  her 

jointure  againft  B.  and  all  claiming  by  or  under  him  ; 
which  decree  was  affirmed  On  appeal  to  the  houfe  of 
Lords. 

And,  in  fuch  cafes,  aflent  is  prefumed,  even  againft  Barnard.  Rep, 
aninfan*";  for  it  is  meant  as  a  punishment  for  his  con-  lz2>  I03- 
cealing  his  right,  by  which  an  innocent  perfon  is  drawn  ■ 
in  to  advance  his  money,    &c.       Thus  the  court  of 
Chancery  granted  a  perpetual  injunction  againft  a  mort-  • 
gagee,  who  had  engrailed  a  fettlement,  and  not  difco- 
vered  that  he  had  fuch  a  mortgage  upon  the  eftate  ;  and 
yet  the  mortgagee  was  an  infant  at  the  time  he  ingrafted 
the  deed. 

But,  in  order  to  warrant  us  in  concluding  from  a  Weiford  v 
man's  filence  that  he  has  relinquifhed   his   right,  two  Beeziey,. 
things   are   neceftary.     The  firft  is,    That  he  fhould  x    "'   ' 
know  tha*  what  belongs  to  him  is  conveying  to  ano- 
ther, for,  when  one  forbears  to  act  through  mere  ig- 
norance, it  can  have  no  effect.     Upon,  this   principle 
Lord  Hardwicke,    in  the  cafe  of  JPelford  and  Beez!tyy 
faid,  that  he  did  not  think  the  bare  attcfting  a  dead  as  a 
F  2  witaefs 
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["*  *35-  3    witncfs  could  create  fuch  a  *  preemption  of  his  know- 
ledge of  the  contents,  as  to  a-fFecl:  him  with  any  fraud* 
becaufe  a  witnefs  was  only  to  authenticate  an  inftrument, 
and  not  to  be  prefumed  privy  to  the  contents.  And  Lord 
Beckct  t.  *Ihurlow  declared  himfelf  to  be  of  the  fame  opinion  in 

Cordlcy,  tjie  cafe  Qf  ftecket  an(i  Cordley*  for,  that,  in  fuch  cafe, 

Brown  s  Rep.  .  ,  ,  J     ,      '      .      :    ,        f 

Own.  3-7.  tne  property  was   bound  upon  the  principle  of  notice, 

and  a  witnefs,  in  practice,  was  not  privy  to  the  contents 
of  a  deed. 

Secondly,  That  he  mould  be  voluntarily  filent, 
though  he  has  full  liberty  to  fpeak  ;  for  if  there  be  any 
compulfion,  that  hinders  him  from  acting,  there  is  no 
ground,  from  his  filence,  to  conjecture  an  alien t  to 
what  is  going  forward. 

The  former  principle  governs  in  a  court  of  law  in 
cafes  where  a  leiTee  for  a  year  holds  over  ;  for  in  fuch 
cafe  he  is  not  confidered  as  a  tenant  at  will,  but  as  a  te- 
nant for  a  year  -r  the  law  prefuming,  from  the  kflee's 
filence,  a  taCit  agreement  to  renew  the  contract  upon 
the  original  terms, 

Vide  Tindat.  et       So  if  the  holder  of  a  note,  when  it  is  dishonoured, 
[  *  136.  ]    omit  to  give  reafonable  notice  to  *  the  indo*fee,   that 

fjl  v'  **rown>      he  looks  upon  him  as  liable,  and  intends  to  relbrt  to 

vohT.  M  167.  him  J  ne  W'N  be  confidered  as  agreeing  to  discharge  the 
indorfer,  and  to  accept  the  maker  ;  for  the  omifiion  of 
that  information  amounts,  in  law,  to  a  tacit  afTent  to 
give  credit  to  the  maker,  and  is  tantamount  to  an  agree- 
ment to  difcharge  the  indorfer. 

Many  inftances  of  this  kind  occur  in  cafes,  where, 
to  give  efFe6l  to  fome  great  leading  contract,  founded 
upon  an  exprefs  agreement,  fome  other  tacit  agreement 
mull,  from  the  very  nature  of  the  tranfac"tion,  be  in- 
cluded therein.  Thus  if  a  man  bargain  with  another 
for  the  fiileofhis  trees,  the  law  implies  that  the  vendee 
(ball  have  free  ingrefs  and  egrefs  to  take  them  j  becaufe, 
other  wife,  the  former  agreement  would  be  to  no  pur- 
pofe.  So  he  who  lets  a  chamber,  is  prefumed  to  con- 
fent  that  the  kffee  fhall  make  ufe  of  fuch  other  parts  of 
the  houfe  as  are  ueceilary  to  give  him  free  accefs  to  this 

Go ib?lt  35?.  apartment,  and  free  pafTage  from  it.  And  if  a  man 
give  leave  to  another  to  lay  pipes  of  lead  through  his 
j.mds,  the  law  infers  a  tacit  agreement,  that  he  may 
dig  the  ground  tQ  lay  them  there. 

And 
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And  there  is  one  fpecies  of  tacit  agreement  #  which  [  *  137.  ] 
runs  through,  and  is  annexed  to  all  contracts,  conditi- 
ons, and  covenants  ;  namely,  that  if  one  of  the  parties 
fail  in  his  part  of  the  agreement,  he  (hall  pay  the  other 
party  fuch  damages  as  he  has  fuflained  by  fuch  neglect 
or  refufal. 

Thus  where,  on  payment  of  262/.  10*.  by  A.  to  Dutch  v.  Wai> 
B.  the  latter  agreed  to  transfer  five  fhares  in  the  Jfeljh  £n»  M:  7.  G"  h 
copper  mines  at  the  opening  of  the  books,  and  for  fe<-  .Bui^xoii. 
curity  gave  A.  a  note  in  thefe  words,  "  ig  Juguji  1720, 
I  do  hereby  acknowledge  to  have  received  cf  A.  262  /. 
I  Os.  as  a  confideration  for  the  purchafe  of  five  fhares, 
which  I  do  hereby  promife  to  transfer  to  the  faid  A.  as 
foon  as  the  books  are  open,  being  five  fhares  in  the 
WelJIi  copper  mines.  Witnefs  my  hand."  The  books 
were  opened,  when  A.  requefted  B.  to  transfer  thefe 
fhares,  which  he  refufed,  and  told  A.  he  might  take 
his  remedy.  A.  brought  an  action  upon  the  cafe  for 
money  haa  and  received  to  his  ufe.  The  chief  juftice 
left  it  to  the  confideration  of  the  jury,  whether  they 
would  not  make  the  price  of  the  ftock,  as  it  was  on  the 
day  when  it  fhould  have  been  delivered,  the  meafure  \ 

of  the  damages,  which  they  did,  and  gave  the  plaintiff 
but  175/.  damages.  And,  on  a  cafe  made  for  the  con- 
fideration of  the  court  of  *  Common  Pleas,  it  was  re-  [  *  1 3$.  ] 
folved  that  the  verdict  was  right,  being  not  for  the 
whole  money  paid,  but  for  the  damages  in  not  trans- 
ferring the  ftock  at  the  time,  which  was  a  lofs  to  A. 
and  an  advantage  to  B.  who  was  a  receiver  of  the  dif- 
ference to  the  ufe  of  A. 

So  if  one  ufually  fend  his  fervant  to  market  upon  truft, 
and,  when  he  takes  up  goods,  ftand  to  the  bargain  ; 
this  is  evidence  of  his  afTent  that  all  the  world  fhoukj 
truft  him;  and  may  be  applied  by  a  jury  to  evince  an 
aflent  to  any  particular  contract. 

There  is  alfo  another  kind  of  afTent  that  may  be  conr 
fidered  as  tacit  or  preemptive,  though  it  be  purely 
imaginary.  This  is  where  a  perfon  doth  not  think,  nor 
indeed  can  think,  of  the  engagement  he  enter3  into,  be- 
caufe  he  is  ignorant  on  what"  it  is  founded ;  yet  he  is 
ftill  fuppofe4  to  acquiefce  in  it,  becaufe  we  prefume 
that,  if  he  knew  the  thing,  either  he  would  confent  to 
jt  as  beneficial  to  himfelf,  or  fhould  confent  to  it  accord- 
ing to  the  maxims  of  natural  equity. 

Upon  tliis  principle,  the  law,  upon  every  feoffment, 

re)  cafe, 
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[  #  139.  ]  relcafe,  furrender,  gift  *  or  affignrnent,  vefts  the  pro- 
perty thereby  conveyed  in  the  feoffee,  releafee,  furren- 
deree,  donee,  grantee,  &c.  his  afTent  thereto  being  pre- 
fumed,  it  appearing  prima  facie  to  be  for  his  intereft. 

So  the  heir's  acceptance  of  an  inheritance  defcending 
to  him  is  prefumed. 
Smith,  etai.  r.        Again,  If  the  perforis,  upon  whom  a  bill  is  drawn, 
NeiTcn,  et  ai.      refufe  to  accept  upon  account  of  the  credit  of  the  indor- 

™Tt %?'  fer'  but  Pay  "*e  bil1  ^pr  the  nonor  of  ^ie  drawer :  this 
raifes  ari  afTumpfit,  founded  upon  a  tacit  agreement,  up- 
on which  an  action  for  money  paid,  laia  out,  and  ex- 
pended, may  be  maintained  agajnft  the  drawer* 

So  if  the  hufband  turn  his  wife  out  of  doors.,  this,  in 
law,  amounts  to  a  tacit  afTent  to  give  her  credit  for  ne-r 
ceflaries;  and,  upon  that  ground,  fubje&s  him  to  an 
action,  as  before  ftated, 

Fourthly,  I  mall  confider  what  circumftances  inv3-j 
Jidate  an  aifent  given. 

Ignorance  or  error,  in  fome  cafes,  renders  3.  contract 
or  agreement  invalid,  by  invalidating  the  afTent  given  to 
it  by  one  of  the  parties. 
[  *  140.  ]  *In  this  refpect  a  diftinction  is  made,  where  the, 
perfon,  lying  under  the  error  or  mi  (lake,  was  drawn 
in  to  contract  by  fraud  and  circumvention,  practifed  by 
one  of  the  parties  in  taking  advantage  of  the  other's 
ignorance  of  his  right,  or  concealing  it  from  him ;  and 
where  there  proves  to  be  an  error  or  miftake  refpecting 
the  thing  or  fubject  bargained  for,  equally  unknown  to 
both  parties  ;  for,  in  the  former  cafe,  the  contract  or 
agreement  will  be  null  and  void  in  itfelf ;  becaufe,  in  all 
bargains,  where  the  nature  of  the  thing  contracted  about, 
and  all  its  qualities,  good  and  bad,  are  explained,  and 
conceived  to  be  underftood,  the  afTent  is  yielded  under 
an  idea,  that  the  facts  are  ftrictly  as  ftated. 
Bi  xleriek  v.  Therefore,  where  one  devifed  his  lands  away  from 

Brodick,  1  P.  kjs  jiejr  at  ]aw?  ^ut  £]£  not  execyte  his  will  accord-r 

4'vi'n.  Abr/534!  'ng  to  tne  ftatute  of  frauds;  and  afterwards  the  heir  at 
s.  L.  1  Vcm.  law,  in  confideration  of  100  guineas  paid  him  by  the 
*$«  zc-  device,  did,  by  deed,  reciting   that  the  will  was  duly 

executed)  releafeto  the  devifee  all  his  right  to  the  eilate 
devifjd;  and  then  the  heir  at  Jaw,  being  told  by  the 
devifee,  that,  there  being  debts  appointed  by  the  will 
to  be  paid,  it  would  facilitate  the  railing  the  money 
f<5r   the   payment   of  debts,   if  he    (the   heir)    would 

join 
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*  join  in  a  leafe  and  releafe  of  the  devifed  premifTes;  [  *  14X.  J 
whereupon,  for  50  guineas^more  paid  to  him,  the  heir, 
together  with  the  devifee,  by  leafe  and  releafe,  convey- 
ed the  premifles  to  J.  N.  and  his  heirs,  in  cojifideration 
of  4000  /.  mentioned  to  be  paid  by  the  purchafer.  And 
a  receipt  was  given  for  the  money,  but,  in  truth,  the 
purchaie  money  was  not  paid,  but  J.  N.  was  a  truftee 
only  for  the  devifee,  and  fo  admitted  to  be.  A  bill  was 
Sled  by  the  heir  at  law,  to  be  relieved  againft  thefe  af- 
furances.  One  witnefs  fwore,  that  the  heir  did  declare 
to  him,  that  the  will  was  not  worth  any  thing ;  and  that 
this  declaration  was  made  by  him,  before  his  executing 
the  releafe.  Per  curiam.  Either  fupprejjio  vrru  or 
fuggeflio  falfiy  is  a  good  reafon  to  fet  afide  any  releafe  or 
conveyance :  thsn,  to  recite  in  a  deed  that  the  will  was 
duly  executed,  when  it  was  not,  vtasfuggeftiofalfi\  and 
to  conceal  from  the  heir  that  the  will  was  not  duly  exe- 
cuted, was  fupprejfio  veri.  So  that  both  circumftances 
concurred.  Andas  to  the  declaration  of  the  witnefs,  it 
was  faid,  it  was  not  to  be  believed,  that,  if  the  heir 
had  known  that  the  will  was  not  duly  executed,  he  would, 
for  fo  fnall  a  confideration,  have  parted  with  his  eftate. 
And  the  court  relieved  the  heir. 

*  But,  if  it  plainly  appear  that  there  was  no  intention  [  *  142.  3 
of  fraud  in  either  of  tne  contracting  parties,  and  that  the 
one  had  no  more  knowledge  cf  the  thing  contracted 
about  than  the  other ;  there,  if,  in  a  doubtful  point,  one 
party  miftake,  it  is  fo  much  the  worfe  for  him,  but  the 
contract  is  valid  not withftanding;  for  the  aflent  is  com- 
plete and  full  to  treat  upon  the  fubjecl  as  it  ftands. 

Thus  it  was  laid  down  by  Lord  Macclesfield^  in  the  Cann  y.  Cann, 
cafe  of  Cann  and  Cann^  where  two  parties  were  con-  '  p-  W,1L  12i>' 
tending  in  the  court  of  Chancery  refpecling  an  eftate, 
and  one  releafed  his  pretenfions  to  the  other;  that 
there  could  be  no  colour  to  fet  this  releafe  afide,  be- 
caufe  the  man  that  made  it  had  the  right ;  for  by  the 
fame  reafon  there  could  be  no  fuch  thing  as  compro-* 
mifing  a  fuit,  nor  room  for  any  accommodation ; 
every  releafe  fuppofed  the  party  making  it  to  have  a 
right;  but  this  could  be  no  reafon  for  its  being  fet  afid?, 
for  then  every  releafe  might  be  avoided.  That,  there-r 
fore,  an  agreement  entered  into  upon  a  fuppofition  of  a 
right,  or  of  a  doubtful  right,  though  it  afterwards 
came  out  that  the  right  was  on  the  other  fide,  mould 
be  binding;  and  the  right  fh.ould  not  prevail   againft 

the 
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[•  *  I43-  ]    tne  agreement  of  *  the  parties,  for  the  right  muft  al- 
ways be  on  one  fids  or  the  other  >  and  therefore  the 
eompromife  of  a  doubtful  right  was  a  fumcient  founda- 
tion of  an  agreement. 
Puiien  t.  Ready,      So  where  one  devifed  his  eftates  in  remainder,  after 
z  Atk.  587.       an  eftate  limited  In  toil,   in  trull:  for  his  niece  E.  and 
her  fons  and  daughters  in  tail,  and  went  on,  "  ltenu> 
It  is  my  will,  and  I  do  hereby  declare,  that  if  the  faid 
S»  and  i\l.  (two  daughters  of  E.)  or  either  of  them,  fhaU 
hereafter  marry  with  any  perfon  or  perfons  whatfoever, 
without' the  confent  of  their  father  and  mother,  a  fid  the 
trt'Jlees  named  in  the  faid  will,  or  the  greater  timber  of 
them  living,  fignificd  under  their  hands,  then  it  is  my 
will,  that  fuch  of  the  daughters,  fo  marrying,  mail  have 
and  receive  no  more  benefit  and  advantage  by  my  faid 
will,  or  any  thing  therein  contained,  than  if  they  were 
actually  dead,  or  not  named  in  my  faid  will,  either  by 
particular  names  or  daughters  in  general."     E.  the  mo- 
ther had  three  daughters,  \X. — S.  and  M.  afterwards  M. 
married  without  content^  and  then  a  lawfuit  arofe  be- 
tween the  fillers  and  their  hufbands  as  to  the  fortunes 
of  the  wives.     And  then  articles  of  agreement  were  en- 
T  *  144..  1    tcred   mto  anc^  executed  between  all   the  *  parties,  by- 
which,  among  other  things,  it  was  agreed,  that,  after 
the  death  of  E.  the  mother,  who,  was  then  tenant  in 
tail,    an  equal  divifion  mould  be  made  between  the 
daughters  of  all  the  eftates  belonging  to  the  teftator. 
Afterwaixis  R.  one  of  the  daughters,  and  her  hufband, 
objected  to  M.'s  having  any  fhare  of  the  teftator's  eftate 
upon  the  ground  that  me,  marrying  without  confent, 
had  forfeited  her  right  in  the  third  of  what  was  to  come 
to  her  upon  the  death  of  her  mother,  and,  in  order  to 
get  rid  of  the  agreement,  infifted  that  they  executed  the 
♦       articles  under  a   miftake.     Lord  Hardwicke  faid,  that 
there  was  nothing  more  mifchievous  than  for  a  court  of 
Chanczry  to  decree  a  forfeiture  after  an  agreement,  in 
which,  if  there  was  any  miftake,  it  was  the  miftake  of 
all  the  parties  to  the  articles,  and  no  one  of  them  was 
more  under  an  impoution  than  the  other  ;  and  he  decreed 
tb:m  to  be  carried  fpecificaJly  into  execution. 
Pufev  v.  Dif-  But  in  fuch  cafes  the  parties  muft  be  acquainted  with 

«**  3  *'•     the  extent  of  their  rights,  and  the  nature  of  the  infor- 
\Si.l.  3:0.  niation  they  can  call  for  refpecting  them,  or  otherwife 

the  inclination  of  courts  feems  to  be  that  they  fhall 
not  be  bound.     Therefore  where  one,  being  a  free- 
man 


OR    AGREEMENTS. 

*  man  of  London,   and  having  a  wife,    a  fon,   and  a    [  *  145,  ] 
daughter,  compounded  with  the  wife  as  to  her  cuftcma- 

rypa^rt ;  and  then  made  a  will,  giving,  inter  al.  10,000/. 
to  his  daughter,  upon  condition  that  (he  mould  releafe 
her  orphanage  part,  together  with  all  Jier  claim  or  right 
to  his  perfonal  eftate  by  virtue  of  the  cuftom  of  the  city 
of  London,  or  otherwise,  and  made  his  fon  executor,  his 
daughter  being  about  the  age  of  twenty-three  year?. 
And  the  daughter,  after  having  been  informed  by  her 
brother  that  (he  had  2n  election  to  have  an  account  ox 
her  father's  perfonal  eftate,  and  to  claim  her  orphanage 
part,  elected  the  legacy,  and  executed  a  releafe  cf  her 
ihare  under  the  cuftom.  Lord  Talbot,  on  an  applicar 
tion  by  her  after  taken  hufband  to  fet  this  leafe  afide,  on 
the  ground  that  her  cuftomary  (hare  would  have  beeij 
40,000  /.  was  induced  fo  to  do ;  becaufe  his  lordfliip 
faid,  he  hardly  thought  (he  knew  (he  was  entitled  to  have 
an  account  taken  of  the  perfonal  eftate  of  her  father,  in 
order  to  afcertairt  what  her  orphanage  part  would  amount 
to,  and  that  when  (he  fhould  be  fully  apprized  of  that^ 
then,  and  not  till  then,  (he  was  to  make  her  election  \ 
for  probably  (he  would  not  have  elected  to  accept  her 
legacy,    had  (he  known  or  been  informed  what  her 

*  orphanage  part  amounted  unto  before  (he  waived  it    [  *  146-  J 
and  accepted  the  legacy. 

Under  the  head  of  Contracts,  under  an  ignorancs 
that  does  not  invalidate  the  contract  for  want  of  confent, 
we  may  clafs  Wager  Contracts,  to  the  validity  of  which, 
it  is  not  eifential  that  the  event  be  in  itfelf  contingent. 
For  here  it  is  fufHcient  that  the  event  be  equally  uncer- 
tain to  the  parties. 

Therefore,  where  an  action  was  brought  to  recover  J°|*s  *•  RaB* 
money  won  upon  a  wager,  whether  a  decree  of  the  .'!'  *  covvPcr 
court  of  Chancery  would  be  reverfed  or  not  on  an  ap-  J 
peal  to  the  houfe  of  Lords.     And  it  was  objected,  on 
motion   in  arreft  cf  judgment,  that  the  contract  was 
void;   and  one  ground  urged  againft  it  was,  becaufe 
the  event  was  not  contingent,  but  certain,  for  the  laws; 
cf  this  country  were  clear,  evident,  and  certain.     All 
the  judges  knew  them,   and,    knowing  them,    admi- 
niftered  juftice  with  uprightnefs  and  integrity.     The 
event,  therefore,  was  certain,  and  of  courfe  the  wager 
fuch  as  in  its  nature  was  impoihble  to  be  loft.     Sed per 
curiam:    this  contract  is  equal  between  the  parties; 
they  have  each  of  them  equal  knowledge  or  equal  igno- 
rance ; 
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[  *  147  .j  ranee:  it  is  concerning  *  an  event  which,  reafbning 
by  the  rules  of  predeftination,  is  to  be  fure  fofar  certain, 
that  itmuft  be  as  it  mould  afterwards  happen  to  be.  But 
it  is  a  future  event  equally  uncertain  to  the  parties,  whe- 
ther the  houfe  of  Lords  would  be  of  the  fame  or  a  dif- 
ferent opinion  with  the  chancellor.  The  prefumption, 
if  any,  rather  againft  the  perfon  betting  in  oppofition 
to  the  chancellor's  judgment. 

Here  we  may  likewife  confider  thofe  cafes,  in  which 
agreements  are  made  for  the  purchafe  of  eftates,  and 
the  like,  which  eftates  are  afterwards  found,  in  circum- 
stances, to  have  been  erroneoufly  reprefented  to  the 
purchafer.  In  thefe  cafes  a  diftinction  is  made  accord- 
ing to  the  nature  cf  the  circumilances  miftaken,  or  ref- 
pecting  which  there  is  error.  If  the  miftakebe  refpect- 
ing  thaty  at  which  the  perfon  making  the  contract  par- 
ticularly aimed,  the  agreement  will  be  void,  his  aflent 
being  founded  on  the  ground,  that  the  thing  in  which 
the  error  lies  exifted,  or  was  wanting.  Any  deviation 
from  the  terms  of  the  contract  in  thefe  refpects,  is,  there- 
fore,  effential.  But,  if  the  error  be  in  fome  circum- 
ftance,  which,  although  the  purchafer  would  have  been 
better  pleafed  with  his  bargain  had  itexifted,  yet  he  did 

[  *  143.  ]  not  *  particularly  aim  at  and  fpecify  in  his  contract  j  here 
the  bargain  will  be  good,  and  the  defect  will  lie  in  com^ 
penfation :  for  the  exigence,  or  non-exiftence  cf  this 
circumftance,  does  not  appear  to  have  been  confidered  as 
Oil  cflential  motive  to  the  aiTent  given  ;  and  then  the  git 
of  the  contrail  is  the  value  cf  the  thing  contracted  for, 
which,  in  cafe  of  any  variation,  may  be  equalized  by  de- 
dueling  the  difference  of  value  out  of  the  purchafe  money. 
As  for  example,  fuppofe  a  man  contracted  and  agreed 
to  fell  an  eftate,  and  in  his  defcription  flated  it  to  be 
tythe-free,  and  it  afterwards  turned  out  tobefubject  to 
tythes  ;  if  it  were  not  evidently  the  intention  of  the  party 
contracting  for  the  purchafe  that  it  mould  be  tythe-free, 
fo  as  that  were  the  exprefs  motive  to  his  aflent,  the  being 
fubject  to  tythes  would  not  invalidate  the  agreement ; 
for,  whether  it  be  fo  or  not  is  an  accident,  and  has  no- 
thing to  ao  with  the  effence  of  the  contract  •  it  is  con- 
fidered, therefore,  as  not  affecting  the  aiTent  to  pur- 
ctiafe,  but  merely  as  giving  the  vendee  a  right  to  call 
upon  the  vendor  for  an  abatement  of  price,  in  propor- 
tion to  the  inconvenience  or  diminution  of  value,  that 
jqihg  tythable  occasions. 
•        *  Sq 
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*  Sq  if  a  man  were  to  agree  to  purchafe  an  eftate  up-  [  *  149.  ] 
qn  a  particular,  in,  which  it  were  ftated  to  confift  of  a 
manor,  lands,  &e.  and  it  turned  out  that  the  manor 
belonged  to  another  perfon,  and  not  to  the  vendor.  The 
bargain  would,  neverthelefs,  be  carried  into  execution 
in  equity,  fubjeel;  to  an  abatement  in  price,  according 
to  the  value  at  which  the  manor  was  eftimated.  And, 
yet,  it  may  be  very  material  in  the  confideratiori  of  the 
purchafer,  whether,  he,  or  another  perfon,  be  lord  of 
the  manor  extending  over  his  eftates.  But  fuch  cir- 
cumftances  are,  neverthelefs,  confidered,  in  equity,  as 
laying  in  compenfation  merely. 

To  put  this  principle  of  equity,  in  a  ftill  ftronger 
light.  Suppofe  an  eftate  with  a  manor  were  fold  by  a 
particular,  fpecifying  the  value  of  each  part,  and  where- 
in the  manor  were  thrown  in  as  a  make- weight ,  and, 
on  a  valuation  taken,  at  the  inftance  of  the  vendee,  the 
eftate  were  valued,  without  the  manor,  at  the  fum  fti- 
pulated  to  be  paid  for  it  with  the  manor ;  and  it  turned 
out  that  the  manor  was  in  another  perfon,  and  not  in 
the  vendor:  in  fuch  cafe  it  appears  to  me,  that  the  bar- 
gain ought  to  be  carried  into  effect,  in  equity,  without 
any  deduction  from  the  fum  *  ftipulated  for  the  purchafe.  [  *  150.  ] 
For,  confidering  the  ground  upon  which  the  parties 
contrail,  the  vendee  is  no  lofer  by  the  deficiency.  The 
contract  ft  ill  remains  equal  upon  their  eftimation. 

But  if  the  buyer  make  it  an  exprefs  condition  in  the 
agreement  for  the  purchafe,  that  the  lands  be  tythe- 
fvee^  or  that  there  be  a  manor,  and  the  feller  covenant 
therein  to  that  effect ;  then,  unlefs  the  fact  turn  out  as 
ftipulated,  the  contract  will  be  null. 

And,  in  fome  contracts,  the  intention  of  the  parties, 
as  to  the  nature  of  their  aflent,  will  be  inferred  from 
circumftances ;  as  from  price,  or  the  like.  Thus  if  a 
man  fell  a  horfe  for  a  price,  which  it  could  not  be 
worth,  unlefs  it  were  found,  the  contract  will  be  void, 
if  it  t:jrn  out  otherwife;  for  the  purchafer  would  never 
have  contented  to  give  a  found  price,  unlefs  he  were  to 
have  a  found  horfe. 

This  principle  is  illuftrated  by  the  writers  on  natural 
law  by  a  very  appofite  inftance,-  namely,  that  of  a  female 
Qave  cloathed  in  the  drefs  of  a  man,  and  offered  to  be 
hired  or  fjjd  in  that  character. 


OF  THE  ASSENT  TO  CONTRACTS,  &c. 

[  *  151.  ]  *  Infuch  cafe  the  difference  of  the  /exes  is  only  to  bt 
known  by  their  habit s,  and,  conjequently,  cannot  be  mi/la- 
ken,  unlefs  under  a  difguife.  And,  therefore,  the  hirer 
muft  be  fuppofed  to  have  confented  to  the  agreement* 
under  the  ajjurance  that  the  fervant  was  of  that  fexx 
whofe  habit  (he  wore,  and  then  the  error  is  ejfential,  and 
^consequently,  the  bargain  is  null  and  void. 


£>f 


C    *5*   3 


£)f  tfte  fiutytS*  of  Contrafttf  or  3Egm- 
mentg. 

HAVING  (hewn  what  peribns  are  capable  of  con- 
tracting, or  being  contracted  with  ;  we  are  ne- 
ceilarily  led,  in  the  next  place,  to  confider  the  fubjects 
refpecting  which  contracts  may  be  entered  into,  and  in 
whatrefpects  men  may  lawfully  bind,  or  oblige  them- 
selves by  their  words,  or  bargains. 

And  it  is  obfervable,  upon  this  branch  of  our  en-  Plowd.  433 
quiry,  that  a  distinction  fubfifts  between  contracts  that 
are  executed,  and  fuch  as  are  executory.     For  it  is  a 
known  rule  of  law,  that  a  man  cannot  by  contract,  exe- 
cuted, grant  or  convey  any  thing,  in  which  he  has  not 
an  actual  or  potential  intereft,  at  the  time  of  the  grant  or 
conveyance ;  becaufe  it  is  neceflary  that  he,  who  by  his 
contract  makes  another  poflefTor  of  anj  thing,  fhould 
firft  be,    himfelf,   the  proprietor  of  it.     In  our  law, 
therefore,  every  contract  executed,  refpecting  a  fubject 
of  which  the  party  *  conveying  is  not  owner,  actually    [  *  153.  ] 
or  potentially,  at  the  time  of  entering  into  it,  is  void. 
Thus,  if  a  man  grant  all  the  wool  that  he  fhall  buy  here-  Hobf  x 
after,  this  is  a  void  grant ;  for  he  has  the  wool  neither 
actually  nor  potentially. 

So  if  one  make  a  feafe  of  lands  to  another,  and   the  Co.  Litt.41.  b. 
leflbr  has,  then,  no  intereft  in  the  lands  leafed  ;  it  is  a 
good  plea  for  the  lejfee  to  fay,  a  that  the  leilbr  had  no- 
thing in  the  lands  at  the  time  of  the  leafe. 

Upon  the  fame  principle,  if  one  grant  unto  another  a  Bac  Max.  78. 
rent-charge  out  of  white  acre,  and  that  it  mall  be  lawful 
for  the  grantee  to  diftrain  in  all  the  other  lands  whereof 
the  grantor  is  then  feifed,  and  in  thole  which  he  fhall 
thereafter  purchafe ;  although  this  be  but  a  liberty  of 
diftrefs,  and  no  rent,  except  out  of  white  acre,  yet  the 
claufc  is  void,  as  to  the  lands  to  be  ptirchafed  afterwards. 

So,  if  a  reverfion  had  (when  attornment  was  in  ufe)  Ibid- 
been  granted  to  J.  S.  and  afterwards  J.  D.  fa  ftranger) 
bad,  by  his  deed,    granted  to  J.  S,  that,    if  he  (J.  D.) 

purchafed 
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i.  *54-  J  *  purchafed  the  particular  eftate,  he  would  attorn  to  the 
grant ;  this  had  been  a  void  attornment,  notwithftanding 
J.  D.  had  afterwards  purchafed  -:he  particular  eftate. 

Co.  Litt.  309.  b.  Upon  the  fame  principle,  it  is  laid  down  by  lord  Coke^ 
that  if,  before  the  4.  Ain{  cap.  1 6.  fed*,  9.  the  c6nufe£ 
of  a  fine,  previous  to  attornment,  had  bargained  and  fold 
the  feigniory  to  another;  the  bargainee  could  not  have 
diilrainedj  and  the  reafon  is,  becaufe  the  grantor  could 
not  have  diftrai ned ;  and  no  man  can  transfer  more 
right  to  another  man,  than  he  has  himfelf. 

Piowd.  431.  Again,  if  one,  being  pofTefled  of  a  horfe,   fell  the 

horfe  to  another,  upon  condition  that  he  pay  forty 
pounds  for  it  at  Ckrifimas :  the  contracl:  being  complet- 
ed as  foon  as  the  price  is  agreed  upon,  he  cannot,  after- 
wards, and  before  Chr'ijhnas^  fell  it  to  a  third  perfon. 
Nor  will  fuch  latter  fale  be  made  good,  though  the  firft 
vendee  fail  of  payment,  by  reafon  whereof  the  vendor 
re-feizes  the  horfe ;  becaufe,  at  the  time  of  the  fecend 
contract,  the  vendor  had  neither  intereil,  nor  property, 
nor  poneflion  of  the  horfe,  but  only  a  condition,  which 
r  *  jcr  "I  will  not  enable  him  to  contracl  *  for  the  property  and 
pofleffion;  therefore,  it  is  merely  a  voidaA. 

Bac.  Max.  78.  And  if  A.  grant  unto  B.  that  if  B.  enter  into  an  obli- 
gation to  A.  of  IOC  I.  and  afterwards  procure  hitnfich  a 
leefe,  then  the  fame  obligation  fhall  be  void.  And  B. 
enter  into  fuch  an  obligation  unto  A.  and  afterwards  pro- 
cure ftcft  a  Lafe,  yet  the  obligation  is  funple;  b«- 
caufe  the  defl;  17 ance  was  marfe  of  chat  which  was  not. 


aoH.  6.62. 
a  64.  a  liro. 
Grant.  40. 


Dver,  221.  PI. 


So  if  A. 


to  B.  b 


A.  an  obligation 


5.  Dy 
ny  rai 


deed,  that  if  B.  make  unto 
ror  airy  rarti,  it  fhdl  be  void  ;  and  af- 
terwards B.  etilci  illto  fire  h  art  obligation  to  A.  the  grant 
is  void :  becaufe  it  is  the  grant  of  a  duty  that  A.  had  not 
in  him  at  the  time  of  tiie  grant;  and  every  man  may 
bind  himfelf  to  what  he  pleafes. 

Nor  will  the  law  allow  a  man  to  grant  or  incumber 
that  in  which  he  hz$  only  an  inchoate  title,  or  mtereft 
to  be" perfected  in  fuim  ^  Thus,  if  a  writ  of  annuity 
were  grunted  by  a  prebend,  after  collation,  admiilion, 
and  inftitution,  but  before  inftaliation  or  induction; 
f.ich  a  graitf,  though  it  were  confirmed  by  the  ordinary, 

he 
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be  being  the  patron,  *  would  be  void  ;  becanfe  the  pre-    [  *  156.  ] 
bend  had  jus  ad  rem  and  a  future  interefl,  and  not  jus 
in  re  \  for  be  cannot  be  faid  to  be  a  prebendary,  to  all 
intents,  nor  at  the  common  law,  without  the  real  pcf- 
feflion,  which  is  given  him  by  induction. 

But  we  mull  diilinguim  the  lafl-mentioned  cafe,  from 
thofe  cafes  in  which,  although  it  be  uncertain  whether 
the  thing  granted  will  ever  exifl,  and  it,  confequently, 
cannot  be  actually  in  the  grantor  or  certain,  yet  it  is  in 
him  potentially^  as  being  a  thing  acceflbry  to  fomething 
which  he  actually  has  in  him  ;  for  fuch  potential  proper- 
ty may  be  the  fubjecl:  of  a  contrail  executed,  as  a  grants 
or  the  like.  Thus  a  parfon  may  grant  all  the  tithe  that  %z  H.  6.  43. 
he  (hall  have  in  fuch  a  year,  yet,  perhaps,  he  (hall  have 
none;  for  the  right  to  the  advowfon,  £jfc  is  in  him,  and 
out  of  that  advowfon  they  arife.  So  a  tenant  for  life 
may  fell  the  profits  of  his  lands  for  three  or  four 
years  to  come,  and  yet  the  profits  are  not  then  in  ejfe. 
Upon  the  fame  principle,  a  lord  of  a  manor  may  part 
with  the  profit  of  his  courts  for  a  time  to  come. 

This  principle  was  inveftigated  and  *  confirmed  in  f  *'  r$7;  ] 
the  cafe  of  Grantham  againii  Hawley.  There,  one  Granthwn ' 
feifed  of  land,  let  the  fame  by  indenture  for  twenty-one  v;  Hawi  y, 
years,  and  covenanted  therein  that  it  mould  be  lawful  °  '  IjZ* 
for  the  leflee,  his  executors  and  afligns,  to  carry  away, 
to  his  own  ufe,  fuch  corn  as  ihould  be  growing  upon 
the  ground  at  the  end  of  the  term ;  and  afterwards  the 
lefTor  afligned  his  reveriion.  And  one  queftlon  was, 
whether  the  Jenee  was  entitled  to  corn  fo  growing  ? 
and  it  was  argued  on  the  part  of  the  aiugnee  of  the  re- 
verfion,  that  it  was  merely  contingent,  whether  there 
ihould  be  corn  growing  upon  the  ground  at  the  end  of 
the  term  or  not;  and  that  theleflbr  never  had  property 
in  the  corn,  and,  therefore,  could  not  give  nor  grant 
it  j  for  the  right  to  the  corn,  (landing  at  the  end  of  the 
term,  being  certain,  accrued  with  the  land  to  the  lef- 
for.  But  judgment  was  given  againii  the  reverfioner  : 
becaufe  it  was  faid,  that  the  property,  and  very  right 
of  the  corn,  when  it  cart  A  into  being,  was  paiTed  away  y 
for  this  was  both  a  covenant  and  a  grant ;  and,  there- 
fore, if  it  had  been  of  natural  fruits,  v.s  of  grafs  or 
hay,  which  run  merely  with  the  land,  the  like  grant 
would  have  carried  them  in  property  after  the 
term.     Then,    though  corn  were  frucfus  induftriaiis^ 

fo 
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[  *  158.  ]  *  To  that  he  that  fowed  it  might  feem  to  have  a  kind  of 
property  ipfo  fatto  in  it,  divided  from  the  land,  and, 
therefore,  it  would  go  to  the  executor,  and  not  to  the 
heir ;  yet,  in  this  cafe,  all  the  colour  the  reverfioner 
had  to  it  was  by  the  land,  which  he  claimed  from  the 
leflbr  who  gave  the  corn ;  and,  though  the  leflbr  had 
not  the  corn  actually  in  him,  nor  certain,  yet  he  had  it 
potentially ;  for  the  land  was  the  mother  and  root  of  all 
the  fruits.  Therefore  he  that  had  that,  might  grant 
all  fruits  that  might  arife  upon  it  afterwards  and  the 
property  would  pafs  as  foon  as  the  fruit?  -vera  extant. 

And  where  contracts  are  executorv,    operating  as 

declarations  precedent,  and  to  the  perfection  of  which 

fb.ne  new  ail  or  conveyance  is  neceiTary  to  give  them 

life  and  vigour,    the  law  admits    of  them,    although 

,  made  before  any  intereft  vefted. 

10a  s     ax.  ^^  .£•  a  man  covenant  with  J.  S.  by  indenture,  that 

before  fuch  a  day  he  will  purchaf-  the  manor  of  D.  and 

before  the  fame  day  levy  a  fine  of  the  fame  land,  and 

that  the  fame  fine  (hall  be  to  certain  ufes  which  are  ex- 

C*  159*1    Prefled  in  the  indenture.     This  indenture  *  will  bind  the 

land,  though  it  be  purchafed  after ;  becaufe  there  is  a 

new  act  to  be  done,  viz.  the  fine. 

B2*.  M^x.  So.  go  if  I  gram  unto  J.   S.  au:hority,  by  my  deed,  to 

demife  for  years  the  land  whereof  I  am  now  feifed,  or 
hereafter  (hall  be  feifed,  and  after  I  purchafe  lands,  and 
J.  S.  my  attorney,  demife  them:  this  is  a  good  demife, 
becaufe  the  demife  of  my  attorney  is  a  new  act,  and  ail 
one  with  a  demife  by  mvf-lf. 
-9.  But  if  there  were  no  new  act  to  be  done,  then  it  woul4  1 

be  otherwife  :  as  if  a  man  ihould  covenant  with  his  fon, 
in  confederation  of  natural  love,  to  ftand  feifed  unto  his 
ufe  of  the  lands  which  he  fhould  afterwards  purchafe, 
the  ufe  would  be  void.  And  the  reafon  is,  becaufe  there 
is  no  new  act,  nor  tranfmutation  of  pofleflion  following, 
to  perfeft  this  inception  ;  for  the  ufe  muft  be  limited  by 
the  ffoffor,  and  not  by  the  feoffee,  for  the  feoffee  had 
no  intereft  at  the  time  of  the  covenant. 

I'tid.  S=.  So,   if  A.  mortgage   land,  and  afterwards  covenant 

with  J.  S.  in  confederation  of  money  which  he  receives 

from 
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from  hirriTthat,  after  he  *  has  entered  for  the  condition    [  *  160.  ] 

broken,  he  will  ftand  feifed  to  the  ufe  of  J.  S.  and  A. 

enter,  and  this  deed  be  enrolled,  and  all  within  the  fix 

months,  yet  nothing  paffes  ;  becaufe  the  enrolment  is  no 

new  act,  but  a  perfective  ceremony  of  the  firft  deed  of 

bargain  and  fale  ;  and  the  law  is  more  ftrong  in  this  cafe, 

becaufe  of  the  immediate  relation  that  the  inrolment  has 

to  the  time  of  the  bargain  and  fale,  at  which  time  the 

bargainor  had  nothing  but  a  naked  condition. 

So,  if  there  be  two  joint-tenants,  and  one  of  them  Ibid, 
bargain  and  fell  the  whole  land,  and  before  the  inrolment 
his  companion  die,  nothing  partes  of  the  moiety  accrued 
by  furvivor. 

Another  obfervation  appofite  to  this  part  of  our  fub- 
ject  is,  that  the  right  of  difpofing,  being  a  right  com- 
menfurate  with  and  correlative  to  property,  cannot  be 
extended  beyond  the  ability  of  the  party  contracting 
to  difpofe;  becaufe  it  is  vain  and  impertinent  to  con- 
tract about  matters  which  are  unattainable.     It  follows 
from  hence,  that  no  right  can  be  created,  nor  obligation 
be  incurred,  from  a  contract  to  perform  things  naturally  Bro.  tit.  faits 
impoflible.     And,    therefore,    were  *  one  man  abfurd    [  *  161.  ] 
enough  to  covenant  with  another  to  build  him  a  large  37-    Et  vide 
houfe  in  a  day;  or  to  go  to  Rome  in  the  fame  time;  or  P*ftc'nd  uJf  **' 
to  overturn  freftminfler  Hall  with  his  finger ;  or  to  make  fee  2.  Et  ibid. 
the  Thames  overflow  W  ejlminjler  Hall;   or  to  drink  up  not«  *•  4°  E-  3* 
the  fea;  or  touch  the  fky  with  his  hand,  or  fuch  like     *' 
impoflibilities :  fuch  contracts  would  be  void  ;  and  the 
party,  undertaking  to  accomplifh  them,  would  be  fub- 
ject  to  no  action,  even  for  damages  accruing,  by  reafon 
of  non-performance. 

But  we  mull  diftinguifh  here,  between  things  natu- 
rally impoflible,  and  the  impracticability  of  accomplifh- 
ing  of  which  mufl  be  evident  to  all  parties  at  the  time  of 
contracting;  and  things  which  are  not  phyfically  impof- 
fible,  but  the  impoffibility  of  accomplishing  of  which 
arifes  from  circumftances  peculiar  to   the   party  con- 
tracting ;  for,    in  the   latter   cafes,  although  the  main 
contract  be  of  neceflity  void,  by  reafon  of  the  inability 
of  the  perfon  undertaking  to  perform  it:  as  if  a  man 
contract  to  fell  an  eftate,  the  title  to  which  is  in  ano- 
ther perfon;  yet,  though  equity  will  not  enforce  a  fpe- 
cific  execution,  that  will  not  difcharge  the  perfon  con-  Cornwall 
tract! ng  to  fell,  from  paying  damages  to  the  other  party  v-  Wiiii«%, 
for  any  lofs  he  may  fuftain  by  reafon  of  his  being  irn-  p.f* "    *"  '* 
G  pofsd  ?" 
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£  *  162.  ]  pofed  *  upon;  for,  although,  where  a perfon covenant- 
ing, through  remiffnefs  and  negligence,-  undertakes 
an  impofiibility,  fo  far  as  goes  to  his  capacity  of  per- 
forming, the  main  undertaking  muft  be  void ;  becaufe, 
that  the  thing  Jlipulated is  practicable  to  the  party  JlipulaU 
ing  to  perform  ity  is  prefuraed  as  a  tacit  condition  in  the 
contractor's  mind  in  every  agreement ;  the  law,  never- 
thelefs,  upon  account  of  the  neglect  and  default  of  the 
undertaker,  binds  him  to  anfwerany  damages  at  a  com- 
penfation  for  the  nonperformance  of  the  thing  contracled 
for  itfelf  that,  as  being  impracticable  to  the  party,  not 
requiring  any. 
Thornborough         Thus  where  A.  in  confideration  of  Is.  6d.  in  hand 

T  ^Raym*'  Pa^  to  n'm>  anc*°f  4^-  lV-  6d-  t0  De  paid  to  him  upon 
ii  64.  s,  c.  his  performance  of  the  agreement,  contracted  to  deliver 
6  Mod.  305.  to  B.  two  grains  of  rye-corn  on  the  Monday  following, 
and  fo  on  progreffively,  doubling  the  quantity  on  every 
Monday  during  the  year :  it  was  objected,  on  an  action 
on  the  cafe  brought  upon  this  agreement,  that  it  appcar- 
ed$  upon  the  face  of  it,  to  be  impoflible,  the  rye  to  be 
[  *  163.  ]  delivered  amounting  to  fuch  a  quantity,  as  all  *  the  rye 
in  the  world  was  not  fufficient  to  produce.  Sedper  cu- 
riam, if  a  man  will,  for  a  valuable  confideration,  under- 
take a  thing  impoflible  with  rcfpecl  to  his  ability,  that 
will  not  make  the  contract  void ;  for  though  the  con- 
tract be  a  foolifh  one,  yet,  it  will  hold  in  law,  and  the 
perfon  fo  contracting  ought  to  pay  fomething  for  his  fol- 
ly. And  the  caufe  was  compromifed  on  re-payment  of 
the  half  crown  with  cofts. 

And  where  the  term  "  impoffible"  in  its  phyftcal 
fenfe,  is  applied  to  an  agreement,  it  is  to  be  taken  in 
its  fulleft  extent;  and,  therefore,  a  mart  may  bind 
himfelf  to  do  any  thing,  which  is  not  ftrictly  impof- 
fible, and  the  law  will  hold  him  to  the  performance  of 
it.  The  legal  diftinction,  therefore,  between  a  near 
and  remote  poffibility,  is  not  regarded  in  executory 
contracts.  And,  therefore,  if  A.  covenant  with  B. 
that,  in  cafe  he  die  without  iflue,  he  will  give  his  lands 
in  D.  to  his  brother  ;  a  court  of  equity  will  carry  this 
agreement  into  execution,  upon  the  contingency  hap- 
pening, although  a  limitation  in  a  deed  "  after  dying 
without  iffue"  would  be  void.  So  a  covenant  to  fettle 
lands,  of  which  a  man  has  only  a  poffibility  of  defcent, 

will 
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will  be  carried  into  execution  *  in  equity  :  for  a  decree    [  *  164  .] 
of  that  court  does  not  attach  upon  the  interejl  in  the  land 
ftipulated  about j  but  the  court  enforces  the  performance 
of  the  agreement  in  fpecie^    by  its  procefs  againft   the 
per/on  to  compel  him  to  execute  it. 

And  the  fubject  of  every  contract  muft  not  only  be  a 
thing  naturally  poflible  to  be  accomplished,  but  it  muft 
alfo  be  morally  fo  ;  for  to  give  an  agreement  an  intrinfi- 
cal  obligatory  force,  and  fit  it  to  produce  an  action  in 
courts  of  juftice,  it  is  not  enough  that  it  be  made  with 
the  confent  of  both  parties,  but  the  fubjecl  of  it  ought 
to  be  fuch  a  thing,  as  men  have  a  lawful  right  and  pow- 
er of  ftipulating  about  at  their  pleafure.  Therefore,  to 
make  an  agreement  truly  obligatory,  it  is  requifite  that 
the  party  undertaking,  have  a  moral,  as  well  as  zphyfual 
power,  of  performing  the  thing  agreed  upon.  It  follows, 
that  an  engagement  to  do  a  thing  in  itfelf  unlawful  muft 
be  void ;  for  it  would  be  abfurd  that  an  obligation, 
which  derives  its  fanction  from  the  law,  fhould  put  us 
under  a  neceflity  of  doing  fomething  which  the  law  pro- 
hibits. All  acts,  therefore,  undertaken  againft  legal 
constitutions  are,  by  virtue  of  the  law,  null  and  void 
upon  two  grounds;  namely,  firft,  *  becaufe  where  the  r  *  I0^  1 
object  of  a  contracl  is  contrary  to  a  man's  duty,  it  may 
be  prefumed  that  he  did  not  give  his  full  and  free  afTent, 
efpecially  if  it  be  to  perpetrate  any  crime,  as  murder,  theft, 
or  perjury.  Secondly,  becaufe  the  law,  by  forbidding 
it,  takes  from  the  contractor  the  power  of  obliging  him- 
felf  to  do  it,  and,  by  confequence,  prevents  the  perfon 
contracting  from  gaining  any  right  of  requiring  it  to  be 
done.  It  becomes,  therefore,  neceflary  for  us  in  order 
to  have  a  clear  conception  of  the  law  of  England  as  to 
the  fubjecl  of  contracts,  to  confider  in  what  refpect 
matters  or  things  are  faid  to  be  againft  law. 

Matters  or  things,  againft  law,  may  be  faid  to  be  fo 
in  two  fenfes ;  viz.  Firft,  in  a  proper  ;  Secondly,  in  an 
improper  knk. 

All  matters  or  things,  againft  law,  in  a  proper  fenfe,  Vide  1  P.  Will, 
are  reducible  under  three  heads.  l89- 

Firft,  either  to  do  fomething  that  is  malum  in  fe>  or 
malum  prohibitum. 

Of  the  firft  kind,    are  all  contracts  that  have  for 

their  object  fomething  forbidden  by  the  eternal  immu- 
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I  *  1 66.  J  table  laws  of  nature  and  of  God  :  *as  to  commit  mur- 
der, theft,  perjury,  or  the  like;  which  contracts  ac- 
quire no  additional  turpitude,  from  being  declared  un- 
lawful by  any  legiflature. 

Fir*,  tit.  Therefore  if  I  be  under  an  obligation  to  pay  you  20/. 

Obhg.  1 3.  •£  yQU  j^y  or  rok  ^ucj1  a  pej-fon  -  ^^5  is  a  wold  obligation, 

and  creates  no  right. 

€0.  Lkt.  ao&.  b.  The  fecond  denomination  of  contracts,  void  on  the 
ground  of  being  contrary  to  law,  viz.  thofe  that  are 
mala  prohibita,  applies  to  things,  which,  though  they 
be  not  mala  in  fa  or  contrary  to  the  raw  of  God  and 
nature,  yet  are  bad  as  being  againft  the  law  of  the  land  : 
becaufe  they  are  either  repugnant  to  the  welfare  of  the 
ftate ;  or  againft  fome  maxim  or  rule  in  law;  or  in  con- 
tradiction to  (ome  pofitive  ftatute. 

Aileyn  67.  Among  the  firft  of  this  deicription,  namely,  of  fuch 

as  are  repugnant  to  the  welfare  of  the  ftate,  all  contracts 
or  agreements,  that  have  for  their  object  a  reftriction  of 
trading  in  any  particular  way  in  general  throughout  Eng- 
land are  ranked ;  all  fuch  contracts  being  void,  as  mili- 
F  *  167.  ]  fating  againft  nationalpolicyf  one  great  object  *of  which 
is,  and  ought  to  be,  to  encourage  and  promote  trade, 
and,  confequently^  to  invalidate  all  contracts  that  have  a 
tendency  to  check  or  reftrain  the  exercife  of  it. 

Upon  the  fame  principle,  namely,  to  prevent  any  fti- 
pulations  that  have  a  tendency  to  difcourage  trade,  every 
contract,  that  has  for  its  object  a  general  reJlriBion  not 
to  exercife  a  trade  within  a  limited  period  of  time,  is 

j.  H,  $.  $  b.      likewife  void.     Therefore  if  a  dyer  enter  into  an  agree- 

Bro.  tit.  Obijg.    ment  n0£  (0  ufe  his  eraft  for  two  years,  it  will  be  void  -, 

for  fuch  reftraint  mui  not  be  total,  although  it  be  tem- 
porary only. 
*i  Co.  53.  b.  So  if  a  hufbandman  be  bound  not  to  fow  his  land  ; 

the  bond  is  againft  common  law. 

But  the  fame  objection  does  not  apply,  to  an  agree- 
ment j  not  to  trade  in  any  particular  place ;  for  the  po- 
licy of  the  nation  is  not  concerned  in  what  place  a 
man  exercifes  his  calling.  And  there  may  happen  in- 
ftances  wherein  fuch  a  contract  may  be  ufeful  and  be- 
neficial :  as  to  prevent  a  town  from  being  overftocked 
with  any  particular  trade  :  or  in  the  cafe  of  an  old 
man,    who,    perceiving    himfelf  under  fuch    circum- 

ftancel 
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fiances  of  body  or  #  mind,  as  he  Is  likely  to  be  a  lofer    {  *  168.  ] 
by  continuing  his  trade,  will  find  it  better  to  part  with  it 
for  a  confideration,  that,  by  felling  his  cuftom,  he  may 
procure  to  himfelf  a  livelihood,  which  he  might  proba- 
bly have  loft  by  trading  longer. 

Therefore  it  has  been  held,  that  an  aflumpfit  may  be  Broad,  v.  Jolly, 
maintained  upon  an  agreement  not  to  keep  a  mercer's  f^  $  o"*^ 
mop  in  Newport-,  for  the  undertaking  is  voluntary,  and  2  Buift.  136. 
the  party  reftrained,  may,  notwithftanding,  keep  amer-  Jones  13. 
cer's  (hop  elfewhere.  Chefman^.' 

But  a  contract  of  the  latter  kind  will  not  be  binding,  Nainby, 
unlefs  entered  into  for  a  good  and  fufficient  confideration;  2  Strange  739. 
for  if  it  be  without  confideration,  it  will  be  void.  '  p*  VVl11,  l6*' 

And  it  is  bed:  that  fuch  good  or  fufficient  eonfidera-  Alleyn  67. 
tion  mould  appear  upon  the  face  of  the  contract:  becaufe,  £*°or  IX5»  24z« 
wherever  fuch  contract   ftands    indifferent,    and,    for  Mnrch  17. 
aught  that  is  known,  may  be  either  good  or  bad,  the  1  P.  Will.  192. 
law  prefumes  it  prima  facie  to  be  bad.  Firft,    in  favour 
of  trade  and  honed  induftry.     Secondly,  for  that  there 
plainly  appears  a  mifchief,  but  the  benefit  can  be  only 
prefumed,  and  in  that  *  cafe,  the  preemptive  benefit    [  *  169.  J 
(hall  be  overborne  by  the  apparent  mifchief.     Thirdly, 
for  that  the  mifchief  is  not  only  private  but  public.  And, 
fourthly,  for  that  there  is  a  fort  of  prefumption,  that  it 
is  not  of  any  benefit  to  the  obligee  himfelf;  becaufe  it 
being  a  general  mifchief  to  the  public,  everybody  is  af- 
fected thereby :  for  it  is  to  be  obferved,  that  though  it 
be  not  fhewn  to  be  the  party's  trade  or  livelihood,  or 
that  he  had  no  eftateto  fubfift  on,  yet  all  the  books  con- 
demn thofe  bonds  on  that  reafon ;  viz,  as  taking  away 
the  obligor's  livelihood,  which  proves  that  the  law  pre- 
fumes it. 

But  Lord  C.  Juft.  Parker  was  of  opinion,  in  the  Mitchel  x. 
cafe  of  Mitchel  and  Reynolds,  that  where  it  did  not  ap-  ^"^J 
pear  on  the  face  of  fuch  a  contract,  whether  or  no  the 
contract:  were  made  upon  good  confideration,  or  were 
merely  injurious  and  oppreffive,  that  might  be  fhewn 
by  pleading ;  though  certainly  the  cafe  might  be  fettled 
either  way  without  prejudice. 

And  formerly  a  diftinction  was  taken,  in  the  cafe  of  3  Lev.  242. 
fuch  a  contradt  for  reftraining  the  trading  in  a  particu-  March  77>  193- 
Jar  place,   between  a  contract  or  promife  upon  good     oore2'LMn259 

confideration,  210.  Noy  98. 
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[  *  170.  ]  confideration,  and  *a  bond  or  a  covenant  to  pay  a  fum 
certain  on  breach  of  fuch  undertaking ;  the  former  being 
held  valid,  and  the  latter,  even  although  it  were  for  a 
good  confideration,  void.  The  reafon  for  which  dif- 
tinction  was,  that,  in  the  former  cafes,  the  whole  be- 
ing to  be  recovered  in  damages,  it  was  in  the  power  of 
the  jury  to  aflefs  them  according  to  the  nature  of  the  con- 
fideration, and  the  injury  received;  but,  in  the  latter 
cafes,  the  whole  penalty  or  fum  was  forfeited,  and  might 
be  recovered  in  an  action  of  debt,  whatever  might  be  the 
confideration  given,  or  however  flight  the  injury  re- 
Mltchel  v.  ceived. 

fpywtn  181  ^Ut'  m  thc  Ca**e  of  ^f^and  Reynolds*  the  diftinc- 
\  '  tion  was  over-ruled,  upon  the  following  grounds  :  viz, 
Firft,  that  a  bond  is  a  more  favourable  contract  for  the 
obligor  than  a  promife ;  becaufe  the  penalty  is  a  re-pur- 
chafe  of  the  obligor's  trade  afcertained  beforehand,  and 
on  payment  whereof  he  may  have  it  again ;  and  a  man 
may  rather  chufe  to  be  bound  not  to  do  it  under  a  penalty, 
than  not  to  do  it  at  all.  Secondly,  for  that,  however  it 
be,  it  is  the  obligor's  own  act.  Thirdly,  becaufe  the 
obligor  can  fufter  only  by  his  knavery;  and  courts  of 
I  *  171.  ]  juftice  are  not  *  concerned  left  a  man  fhould  pay  too 
dear  for  being  a  knave.     Fourthly,  becaufe  reftraints, 

\  by  the  cu/lom  of  particular  places*  may  be  enforced  with 

penalties  which  are  impofed  with  the  parties  confent, 
nay,  where  they  are  impofed  by  the  injured  party  with- 
out the  concurrence  of  the  other ;  then,  a  fortiori*  the 
obligor  may  bind  'himfelf  by  a  penalty.  And,  fifthly, 
becaufe  the  queftion,  whether  upon  the  confideration  of 
the  circumftances  the  contract,  be  good  or  not,  is  matter 
of  law  not  fit  for  a  jury  to  determine. 

And,  in  the  confideration  of  thefe  kind  of  bonds, 
entered  into  with  a  view  to  reftrain  perfons  from  exer- 
cifing  their  trades  within  particular  diftricls,  courts  of 
equity  advert  to  the  object  of  the  bond ;  making  a 
diftinction,  where  the  penalty  of  the  bond  is  merely 
intended  as  a  fecurity  for  the  enjoyment  of  the  object 
ftipulated  for,  and  where  it  is  in  the  nature  of  afleifed 
damages ;  and,  in  tlie  former  cafe,  thefe  courts  con- 
sider the  enjoyment  of  the  object:  as  the  principal  in- 
tent of  the  deed,  and  the  penalty  only  as  acceflbry, 
and  to  enfure  the  damage  really  incurred ;  to  afcer- 
tain  which,  they  direct  an  ifTue  to  try  quantum  dam- 
nificatus*  and,  thereby,    give  the  fame  remedy  upon  a 

bond, 
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*  bond,  as  might  have  been  procured  if  the  contract  had    [  *  172.  ] 
refted  upon  a  promife  only. 

This  was  done  by  the  lords  commifli oners  in  the  Hardy  y.  Mar- 
cafe  of  Hardy  and  Martin.     There  A.  and  B.  had  been ti"'  Brown's 
partners  as  brandy-merchants;  and,  on  A.'s  quitting  the  inno^Et  v?d?' 
bufinefs,  and  felling  the  leafe  and  good-will  of  the  fhop  Errington  v. 
to  B.  for  300/.  B,  entered  into  a  bond,  In  600/.  penalty,  Anefly,  Bro. 
not  to  fell,  for  nineteen  years,  any  quantity  of  brandy  ,  |J|  fbL^i. 
lefs  than  fix  gallons,   within  the  cities  of  London  and 
Wejlminfter^  or  five  miles  thereof,  nor  to  permit  any 
perfon  to  do  the  fame,  &c.     And  upon  a  breach  of  this 
contract,  an  action  was  brought,  and  a  verdict  given  for 
the  penalty  j  whereupon  the  plaintiff  filed  a  bill,  praying 
that  an  account  might  be  taken  of  the  actual  damage  fuf- 
tained  by  the  defendant,  and  an  iflue  directed  for  that 
purpofe ;  and  that,  on  payment  of  the  damages,  the  de- 
fendant might  be  retrained  from  taking  out  execution 
for  the  penalty  of  the  bond.     And  it  was  decreed  ac- 
cordingly. 

The  next  inftance  that  occurs  to  me  of  a  contract  Carter  299. 
void,  as  being  malum  prohibitum^  as  militating  againft  the  * Inft*  2ia* 
public  welfare,  is  that  of  a  bond,  or  an  agreement  for  un- 
lawful *  maintenance ;  which  is  an  unlawful  upholding  in    f  *  173,  ] 
a  caufe  depending  in  fuit  by  word,  writjng,  countenance, 
or  deed,  and  is  void  as  being  inequum  in  lege. 

Upon  the  fame  principle  a  bond,  taken  by  a  fherifF  10  Mod.  159. 
for  fees,  is  void:  Firft,  becaufe  the  meriff,  by  the  J  p- WU1-  x95- 
common  law,  was  to  take  no  fees  at  all  for  discharging 
the  duties  of  his  office  j  and,  therefore,  whatever  fees 
he  is  entitled  to,  being  given  by  act  of  parliament,  the 
actmuft  be  ftrictly  purfued.  Secondly,  from  the  appa- 
rent probability,  that  fheriffs  would  make  ufe  of  fuch 
bonds  to  fupport  oppreflion. 

And  if  a  fherifF,  or  gaoler,  take  a  bond  of  a  prifoner  Piowd.  68. 
with  condition  to  be  a  true  prifoner,  or  to  pay  for  his  I0^J°fob* 
meat  or  drink,  fuch  obligation  is  void  ;  the  law  prohi-  yin  A^T  t£* 
biting  it,  as  a  means  that  might  ^e  made  ufe  of  for  Condition  u, 
purpofes  of  extortion,  PL  IO- 

An  obligation,  entered  into  with  an  alien  enemy,  Bro.  tic.  Obiig. 
has  been  likewife  held  to  be  void;    upon  the  ground,  54* 
that  a  communication  between  the  king's  fubjects  and 
perfons  of  that  defcription,  may  endanger  the  public 
fafety. 

And, 


Ariindell  v, 
T  i  -Rvillian. 
i  Chan.  R 
87.  et  vide  Hall 
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[  *  174..  ]  *  And,  for  the  fame  reafon,  viz.  that  they  militate 
againft  the  general  welfare  of fociety,  marriage  brocage 
bonds,  given  for  afliftance  in  promoting  marnages,  are 
void ;  for  marriage  ought  to  be  procured  and  encouraged 
through  the.  mediation  of  friends  and  relations,  and  not 
by  hirelings ;  and  fuch  bonds  to  match-makers,  and  pro- 
curers of  marriage,  are  of  dangerous  confequence,  prov- 
ing the  occafionof  many  unhappy  marriages,  to  the  pre- 
judice and  difcomfort  of  the  moft  refpeclable  families. 
And,  therefore,  the  confideration  of  fuch  bonds  and  fe- 
curities  have  always  been  difcountenanced,  and  relief  in 
equity  been  given  againft  them,  even  i'o  long  fince  as 
the  Lord  Coventry's  time,  and  long  before  :  particularly 
in  the  cafe  of  Arundell  and  Trevillian,  between  whom  an 
order  was  made  in  February,  2  Car.  I. .  in  thefe  words. 
"  Upon  the  hearing  and  debating  of  the  matter  thispre- 
Porter  Show,  fent  day,  in  the  prefence  of  the  counfel  learned  oh  both 
Pari.  Ca.  76.  jy^  for  or  touching  the  bond  or  bill  of  ioo/.  againft 
which  the  plaintiff,  by  his  bill,  prayeth  relief;  it  ap- 
peared, that  the  laid  bill  was  originally  entered  into  by 
the  plaintiff  unto  the  defendant  for  the  payment  of  ioo/. 
formerly  promifed  unto  the  defendant  by  the  plaintiff, 
*  for  the  effecting  of  a  marriage  between  the  plaintiff 
and  Elizabeth  his  now  wife,  which  the  faid  defendant 
procured  accordingly,  as  his  counfel  alledged.  But  this 
court,  utterly  dif iking  the  confideration  whereupon  the 
faid  bill  was  given,  the  fame  being  of  dangerous  confequence 
in  precedent,  upon  reading  three  feveral precedents,  where- 
in the  court  hath  relieved  others  in  like  cafes  againft  bonds 
of  that  nature,  thought  not  fit  to  give  any  countenance  un- 
to fpecialties  entered  into  upon  fuch  contracts.  It  is,  there- 
fore, ordered  and  decreed,  that  the  faid  defendant  (hould 
bring  the  faid  bill  into  court,  to  be  delivered  up  to  the 
plaintiff  to  be  cancelled. 

And  a  decree,  in  favour  of  fuch  a  bond,  was  reverfed 
in  the  houfe  of  Lords,  in  the  cafe  of  Hall  and  others 
againft  Potter,  reported  in  Shower's  Cafes  in  Parliament. 
And  the  fame  principles  that  apply  to  contracts  exe- 
cuted, as  bonds  or  the  like,  extend  likewife  to  affump- 
fits,  and  executory  agreements.  On  which  ground  it 
is  held,  that  all  promifes  muft  have  three  qualities. 
Firft,  they  muft  be  good  and  lawful.     Secondly,  thev 

muft 


[*i75.] 


Show.  Pari.  Ca 
76. 
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muft  be  poflible.     And  thirdly,  they  *muft  be  certain,    [  *  176.  ] 
,  and  of  fome  fignification,  and  not  frivolous  and  nuga- 
tory. 

Firft ;    wherever   the   confederation,    which   is    the  1  Bulft.  38. 
ground  of  the  promife,  or   the  promife,  which   is  the 
confequence  or  effect  of  the  coniideration,  is  uniawlul, 
the  whole  contract  is  void. 

Thus,  where  the  plaintiff  declared,  that,  in  confi-  3  Salk.  97. 
deration  he  (the  plaintiff)*  would  difcharge  the  defen- 
dant from  22  /.  due  from  him  to  W.  sX.  his  matter ;  he 
(the  defendant)  promifed  to  lay  out  40/.  in  repairing 
the  plaintiff's  barge:  this  was  held  a  void  p  omife, 
and  the  confideration  deemed  illegal ;  for  the  plaintiff 
could  not  difcharge  a  debt  due  to  his  mafter. 

And  if  a  fheriff,  for  10/.  promife  that  a  prifoner  (hall  oy„9'$*<xt' 
efcape,  this  promife  is  not  good.  Cro.  kiu.  199. 

So,  if  one  that  is  a  minifter  of  juftice,  promife  to 
do  a  thing  that  is  unlawful  in  his  office;  or  another  J^e^Eigot# 
promife  to  fave 'him  harmlefs  in  fo  doing;  fuch  prc- 
mife  to  fave  him  harmlefs  in  fo  doing;  fuch  prcnifes 
are  void.  And,  therefore,  where  A.  had  levied  a  plaint 
*  in  the  Stepney  court  againft  B.  and  a  precept  to  attach  [  *  177.  ] 
the  goods  of  B.  was  directed  to  C.  the  bailiff.  The 
bailiff  attached  corn  in  fhocks,  and  delivered  them  to 
A.  to  re-deliver  them  at  the  next  court,  A.  promiiing 
to  fave  him  harmlefs.  It  was  hch,  that  no  aclion  lay 
againft  A.  for  not  faving  C.  harmlefs,  becaufe  the  at- 
taching the  corn  fhocks  was  unlawful. 

So  a  promife,  as  well  as  a  contract,  not  to  ufe  a  trade  Pragneil  v. 
in  a  particular  place  is  void,  if  it  be  without  a  confi- P?fle- A5Ien67- 

,       J  1    r   •.  u  T      ^u^u       •  Stile  1  j.  z  Bulft. 

deration  ;  and  if  it  be  a  promife,  that  has  in  view  a  ge-  z  6> 
neral  reftraint  from  ufing   his  trade,  it  is  void,  though 
there  be  a  confideration. 

And  a  promife  to  procure  one  to  be  inftituted  to  a  MackaUen  v. 
chapel,  in  coniideration  of  20  /.  paid  to   him,    being  Todderkk, 
fimoniacal  and  againft  law,  is  void.  3    r0,  337'  353* 

But,  in  cafes  where  the  unlaw  fulnefs  of  the  confi- 
deration againft  which  a  perfon  is  indemnified,  is  un- 
known to  that  perfon,  the  promife,  founded  upon  it, 
will  be  binding.     Therefore,  if  A.  bring  B.  to  a  com-  Fletcher  v. 
mon  inn,  of  which  C.    is  the  hoft,  and  affirm  to  C.  Harcourt. 

trnf  Hutt"  53> 

tnat  w     h  8# 
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[  *  178.  ]  that  he  has  *  arrefted  B.  by  virtue  of  a  commiffion  of 
rebellion ;  and  in  confideration  that  C.  will  keep  B.  as  a 
pr:f:ner  by  the  fpace  of  one  nighty  A.  aflumes  and  pro* 
miles  to  iave  C.  harmlefs.  If  B.  recover  againft  C. 
in  an  action  of  falfe  imprifonment,  C.  may  have  an 
action  againft  A.  For  though  the  keeping  B.  is  un- 
lawful, it  does  not  appear  to  C.  to  be  fo. 
Arundel  v.  ^nd,  where  a  plaintiff  pointed  out  particular  goods, . 

Gardner,  aCro.  11/       11       n       •  rr  1         1  r      •  P    • 

and  deiired  the  lhcrur  to  take  them  on  a  fieri  facias  \ 
and,  in  confideration  that  the  ftieriff  would  take  them, 
promifed  to  indemnify  him,  this  was  held  a  good  pro- 
mifcj  for,  the  plaintiff  (hewing  the  goods,  and  requir- 
ing the  fheriff  to  do  execution,  it  was  reafonable  that 
he  mould  (ave  the  fheriff  harmlefs.  And  a  promife  to 
that  purpofe  was  held  to  be  good. 

Secondly  j  a   promife  muft  be  poffible  to   be  per- 
formed. 
9,9c,         Therefore  a  promife  to  go  to  Rome  in  three  days,  is 
*S9-  void.     So  is  a  promife,  that  a  man  in  London  fhall  cover 

a  houfe  in  Hampjhire,  while  he  is  there  in  London. 
[  *  179.  ]        *Upon  this  ground,  if  A.  the  9th  of  Afay,  promife 
Co.  Lirt.  zc6.  b.  to  ftand  to  the  award  of  B.  fo  that  it  be  made  before 
Perk.  fee.  735.    t^t  l0t^  Qf  fifay  next,  and  that  A.  have  mtice  fifteen 
days  before,  the  promife  is  void. 

So  promifes  to  be  nonfuited,  where  there  is  no  ac- 
tion; or  to  fpare  a  piece  of  ground,  where  there  is 
none  fuch,  are  void. 

But,  where  the  matter  promifed  may  be  reduced  to 

a  certainty,  though  it  be  upon  a  condition  that  is  im- 

poffible,  the  promife  will  be  good,  and  the  condition 

j  Roll's  Abr.  15.  onty  v°id'     As  if  A.  be  indebted  to  B.  in  ten  pounds, 

M.  6.  and   C.  promife  B.  that,  in  confideration  that  he  will 

forbear  fuing  A.  for  the  debt  till  fuch  a  day,  he  (C.) 

will,  if  A.  does  not  pay  him  upon  that  day,  pay  him 

upon  the  fame  day ;  this  is  a  good  promife,  upon  which 

B.  may  have  an  action  againft  C.      For  although  A. 

has  the  whole  day  to  pay  it,  and  then,  it  is  impoffible 

for  C.  to  pay  it  upon  that  day,  on  default  of  A.'s  not 

paying    it   upon  the    fame  day ;    yet,  the  fubfiance  of 

the    promife  being  for   C.  to  pay,    in  default  of  A.'f 

paying,    and   the   time,  limited  for  C.  to  pay,    being 

impoffible  time,    the   condition,  as  \o  the  time, 

is 
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*  is  void;    and  then,   if  A.  omit  to  pay  it  at  the  day,    [  *  180.  J 
C.  ought  to  pay  it  on  requeft. 

Thirdly.  Promifes  we  have  faid,  muft  be  certain.  *  Bulft-  92»  97- 
And  therefore,  if  one  promife  to  deliver  goods,  in  con-  z  ro*  25°' 
fideration  that  the  other  promifes  to  pay  mont  y  in  a 
'hort  time,  this  promife  is  (aid  to  be  void,  for  urn  erlain- 
y  as  to  the  time :  fo,  if  A.  promife  to  fell  a  horfe  to 
B.  for  the  price  that  B.  /hall  value  him  at,  fuch  promife 
ivould  likewife  be  void. 

But,  where  a  man  promifes  that  he  will  pay  a  fum  10  Co.  75, 102 
)f  money,  and  does  not  fay  when,  it  is  a  valid  promife, 
ind  the  money  muft  be  paid  prefently. 

So,  if  A.  promife  to  deliver  B.  goods,  or  make  him  IO  C0-  77- 
1  leafc,  or  the  like,  and  no  time  is  fixed  when  it  fhall 
Ijje  done,  the  promife  is  certain  enough:  but  the  party 
.  las  all  his  life-time  to  perform  it  in. 

1    And  if  A.  be  about  the  bufinefs  of  B.  and  B.  pro-  Het-  "*• 
nife  A.  that  he  will  repay  him  whatever  he  lays  out ; 
his  is  fufficiently  certain. 

r    Again;  if  A.   in  confideration  that  B.  will  *  marry    [      I°1,  J 
lis  daughter,  promife  to  give  with  her  a  child's  part ;  p0Pham  *il%* 
ind  that,  at  the  time  of  his  death,  he  will  give  to  her 
is  much  as  to  any  of  his  children,  except  his   eldeft 
I  "on,  this  is  a  good  promife ;  for,  though  a  child's  part 
is  in  itfelf  altogether  uncertain,  yet,  the  promife  being 
I  o  give  as  much  as  to  any  of  his  children ;  it  is  certain 
Imough,  it  being  averred  what  the  reft  of  the  children 
'  lad  except  the  eldeft. 

So  it  was  held  that,  where  A.  in  confideration  that  Pointer  v.  Poin> 
3.  would  marry  his  daughter,  aftumed  and  promifed  ter»  Cro-  Car- 
o  give  B.  twenty  French  pieces,  this  was  a  good  pro-  I94' 
nife ;   for  this,  according  to  the  ufual  fpeech  at  that 
ime,  fhould,  it  was  faid,  be  intended  French  crowns, 
vhich  were  the  common  coin  of  France,  and  known 
lere. 
And  if  there  be  an  afTumpfit  to  enter  into  an  obli-  1  Syderf.  270. 
ligation    for   performance  of  a  thing  of  certain    value, 
fivithout  mentioning  in  what  fum,  it  fhall  be  intended 
iccording  to  the  value. 
So  where,  in   an  aflumpfit,   the  plaintiff  declared,  ■  Keb.  56,  65, 

that 
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[  *  182.  J    that  the  defendant,  in  confederation,  *  &c.  fix  monthsi 
before  the  return  of  king  Charles  the  fecond,  affumed 
to  pay  20/.  to  the  plaintiff,  if  Charles  Stuart  fhould  be 
king  of  England  within  twelve  months  thence  next  fol- 
lowing: this  was  adjudged  a  good  promife,  and  that  it 
fhould  be  taken  according  to  the  fubject  matter,  viz. 
Thai  the  king  that  was  then  out  of  poifeflion,  fhould 
be  in  poffeffion  within  twelve  months. 
Pleas  v.  Palfry.        But  where  the  plaintiff  declared  that,  whereas  there 
1  Syd.  270.        was  a  communication  between  the  plaintiff  and  defen- 
^^eb.  776-        dant  concerning  the   bark  of  certain  wood,  and  that, 
ibrowifi.A.        thereupon,  it  was  agreed,    that  the  defendant  fhould 
1  Mod.  70.         give  to  the  plaintiff  ten  millings  per  feam  for  all  the 
bark  of  fuch  wood  as  the  plaintiff  fhould  cut;  and  that 
the  defendant  aiTumed  and  promjfed  to  have  ready  upon 
a  certain  day,  articles  purporting  the  agreement,  and 
an  obligation  for  performance  thereof,  Qc.   the  decla- 
ration was  held  not  to  be  good;    becaufe  it  was  not 
faid  in  what  fum  the  obligation  was  to  be,  and  a  cer-» 
tain  fum  could  not  be  intended,  becaufe  the  number  of 
z  ,  feams  were  altogether  uncertain, 

r  *  jgo  1         All  contracts  and  agreements,  the  objects*  of  which 
militate  agninlt  the  principles  of  morality  and  public 
decorum:  as  is   the  cafe  with  all  fuch  as  are  entered 
into,  to  give  effect  to  corrupt  purpofes ;  are  by  the  law 
of  England-,    void,    upon  two  of  the  grounds  before 
alluded  to,  namely,  as  being  repugnant  to  the  welfare 
of   the  ftate,   and  alfo  againft  that  maxirn  or  rule  of 
law,  which  prohibits  every  thing  which  is  contra  bonos 
mores.     Therefore,  all  contracts  that  are  entered  into 
with  a  view  to  evade  the  law,    being  in  their  nature 
immoral,  are  effentially  vicious,  and  cannot  befupnort-r 
ed, 
Psr  Lord  Manf.        Therefore,  if  a  perfon,  who  wanted  to  be  made  a 
6dd,  Cowpcr      biihop,  converfing  with  a  perfon  who  had  mojl  interefi 
39'  at  court,  upon  the  fubject  of  a  fee  that  was  then  vacant, 

were  to  fay,  /  zuill  bet  you  fo  much  (naming  a  confide-t 
rable  fum)  that  I  have  not  the  bifhopric.  Such  a  wa- 
gering contract,  though  innocent  in  itfelf,  if  unaccom- 
panied with  any  finifter  view,  yet,  being  a  mere  colour 
to  difguife  the  real  intention  of  the  party,  namely,  to 
purchafe  the  bifhopric,  which  is  an  illegal  act,  would 
be  clearly  and  manifeftly  corrupt,  and  therefore  void. 

Upoij 
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*  Upon  the  fame  principles  a  wager,  entered  into    [  *  1 84.  ] 

'  merely  as  a  colour  to  cover  ufury,  cannot  be  recovered  by  Ibid-  4°- 
action  at  law ;  for  the  moment  the  truth  appears,  the 
contract,  whatever  fhape  it  may  aiTume,  will  remain  1 

to  be  governed  by  the  fame  rule,  as  if  the  parties  had 
exprejsly   entered  into   the  illicit   and  corrupt  agree- 

[  ment  itfelf. 

And  if  a  wager  were  made  with  one  of  the  judges, 
or  one  of  the  lords  who  are  to  decide  upon  a  caufe ; 

r  this  operating  as  a  bribe,  would  render  the  contract 
void. 

And  the  fame  objection  would  apply  to  a  wager,  laid 

'  with  a  counfel  or  attorney  on  the  adverfe  fide,  to  in- 

[  duce  him  to  aft  treachcroufly  in  the  caufe. 

But  a  wager  laid  between  the  plaintiff  and  defen- Jones  v.  Ran- 
dant  in  a  caufe,  "  whether  a  decree  of  the  court  of  dal>  C©wpec 
Chancery  would  be  reverfed  or  not  on  an  appeal  to  the  37* 
houfe  of  Lords,"  the  parties  being  upon  equal  terms, 
and  the  contract  entered  into  without  fraud,  and  with 
a  view  only  of  fecuring  fomething  to  the  appellant  in 
cafe  the  decifion  went  againft  him,  was  held  to  raife  a 
valid  contract;  as  not  *  being  prohibited  by  any  pofi-    [  *  185.  ] 
tive  law,  nor  againft  any  principle  of  found  policy,  or 
legal  maxim. 

All  contracts  that  have  a  fraudulent  object  in  view, 
are,  upon  the  fame  grounds,  void,  both  at  law,  and  in 
equity. 

Therefore  where  two  futlers  to  feveral  regiments  of  Willis  v.  Bald- 
militia  (who  as  fuch  were  entitled  to  certain  forage  of  win,  Dcugi. 
oats. and  hay  for  divers  horfes  daily  out  of  the  king's  hft  edlt'  4S°* 
magazine  belonging  to  the  camp)  entered  into  an 
agreement  with  the  perfon  who  furnifhed  and  fupplied 
the  magazine,  that  the  futlers  would  abftain  from  tak- 
ing the  forage,  or  fuch  part  thereof,  as  they  mould 
think  fit,  and  would  leave  the  fame  to  be  the  property 
of  the  perfon  fupplying  them,  and  that  he  mould  pay 
and  allow  them  g^d  by  the  ration,  for  every  ration  to 
which  they  fhould  be  entitled,  and  which  they  fhould 
fo  leave  at  the  magazine :  this  was  held  to  be  a  corrupt 
agreement  between  the  parties,  as  having  for  its  ob- 
ject the  cheating  of  government,  by  taking  a  compo- 
fition  for  the  forage  of  the  whole  number  of  horfes  al- 
lowed, ivhether  they  were  kept  or  not,  which  was  a  clear 
fraud  upon  the  public, 

Thefe 
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f  *  1 86.  ]  *  Thefe  principles,  likewife,  extend  to  all  contract 
of  an  unfair  nature  in  refpect  of  their  influence  on  third  I 
perfons,  although  otherwife  as  between  the  parties  to< 
them;  becaufe,  if  their  object  be  to  impofe  on  third 
perfons,  the  paities  to  them  cannot  have  remedy  at  law 
or  in  equity,  for  they  are  immoral. 
Treatife  of  Therefore  a  bill  in  equity  for  an  allowance  of  atten-  J 

Equity  24.         dance  at  auctions,  to  enhance  the  price  of  goods,  will  \ 
be  difmifled  with  cofts;  for  equity  will  never  give  coun- 
tenance to  demands  of  fuch  a  nature. 

Neither  would  fuch  an  agreement  fupport  an  action 
at  law. 

The  third  head  of  exception,  above  alluded  to,  in- 
cludes all  contracts  refpecting  things  prohibited  from 
being  objects  of  contract  by  itatute  law. 

Of  this  nature  are  all  bonds  given  in  oppofition  to 

the  third  branch  of  the  ftatute  of  the  23  H.  6.  cap.  10. 

made  in  avoidance  of  obligations  taken  in  other  manner 

37  H.  6.  1.  b.     than  is  exprefled  in  that  ftatute.     Therefore  if  a  fherifF 

[  *  187.  ]    let  one,  who  is  in  his  cuftody  for  fufpicion  of  *  felony, 

10 Co.  100.  b.    goat  large  upon  his  fingle  obligation;  this  obligation 

37?  Fitz.  tit.'S'    is  v°id- 

Obiig.  4.  So  if  one  be  in  the  cuftody  of  the  fherifF  by  a  capias 

7E.4.5.  Pi.  15.  upon  an  indiclment  for  a  trepafs,   and  the  fherifF  let 
Fitzh/Debt.  80.  him  to  mainprize ;  and  he  enter  into  an  obligation  to 
Bns  non  eft        a  third  perfony  upon  condition  to  keep  his  day,  &c. 
10.  Co-  100.  b.  and  thi5  be  done  for  the  furety  of  the  flieriff:  This  obli- 
gation is  void ;  becaufe  the  laft  branch  of  this  ftatute 
prohibits  any  fherifF  from  taking  an  obligation  for  any 
caufe  aforefaidy  or  by  colour  of  their  office,  but  only  to 
themfelvesy  and  then,  inafmuch  as  it  is  taken  to  another, 
it  is  void. 
Danby  t.  Heth-       And  this  ftatute  extends  as  well  to  promtfes  made  un- 
cot>  IO  ^CP*      der  fuch  circumftances,  as  to  obligations.     And  there- 
Cro.Eiiz.66.     f°re  if  a  fherifF  or  gaoler,  in  confideration  of  the  eafe 
and  enlargement  of  any  perfon  that  is  within  his  ward, 
take  a  promife  to  fave  himfelf  hannlefs;   fuch  a  pro- 
mife  (although  the  ftatute  fpeaks  only  of  an  obligation 
with  condition)  being  in  equal  mifchief,  is  void;  the 
words  of  the  ftatute,  viz.    "  And  if  the  flieriff  takes 
any  obligation  in  any  other  form,  that  it  fhall  be  void," 

being 
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being  *  fufficiently  comprehenfive  to  bring  fuch  a  pro-    [  *  1 88.  ] 
mife  within  the  equity  of  it. 

So  every  agreement,  contract,  and  fecurity  for  more 
than  legal  intereft  is  void,  by  virtue  of  the  ftatute  of 
the  12  Ann.  flat.  2.  cap.  16. 

Therefore   where  L.  declared  againft  the  acceptor  Lowe,  et  ai.    -tfUi  **+ 
W.  on  a  bill  of  exchange,  as  indorfee^  of  A.  and  B.  v.  Waller,       ^^^ 
to  whom  the  bill  was  ftated  to  have  been  indorfed  by  l  Ttxm  RcP- 
C.  the  drawer  and  payee;  and  the  defence  was,  that73  '  . 

the  bill  was  given  upon,  an  ufurious  contract  between  *n*dt  f**?/**"*' ' 
A.— B.  and  W.  whereby  more  than  legal  intereft  was 
fecured.  It  was  infifted,  in  anfwer  to  this  allegation, 
that  the  bill  was  indorfed  to  L.  for  a  valuable  confide- 
ration,  and  without  notice  of  the  fuppofed  ufury ;  and 
contended,  that,  although  it  mould  appear  that  the 
original  tranfaction  was  ufurious,  ftill  W.  was  anfwer- 
able  to  them.  But  it  was  determined,  that  no  action 
could  be  maintained  on  a  note  fo  circumftanced ;  for 
that  the  bill,  in  fuch  cafe,  was  void  at  firft ;  and,  then, 
a  contract,  void  in  its  origin,  could  not  be  rendered 
valid  by  any  thing  done  to  it  afterwards. 

*  So  an  agreement  by  a  bankrupt,  or  any  perfsn  on    j-  #  ,  gQ   -i 
his  behalf,  to  pay  a  fum  of  money  to  a  creditor  for    *■  "'  -* 

figning  his  certificate,  is  void  under  the  5  Geo.  2.  c. 
30,  fee.  1 J.  The  following  cafe  illuftrates  this  propo- 
rtion in  both  inftances. 

A.  having  committed  an  act  of  bankruptcy,  B.  his  Smith  v.  Brom- 
chief  Creditor,  took  out  a  commiflion  againft  him ;  le?>  I?0"gl: ,a,t 
but,  afterwards,  finding  that  no  dividend  was  likely  to  Jj0[e  9 
be  made,  refufed  to  fign  his  certificate.  Afterwards, 
on  frequent  application,  and  earneft  entreating,  made 
by  the  bankrupt  to  O.  a  tradefman  in  town  (who  was 
an  intimate  friend  of  B.  who  lived  in  Che/hire)  he  (the 
tradefman)  got  O.  to  write  to  B.  feveral  times,  and  he 
at  laft  prevailed  upon  B.  to  fend  him  (O.)  a  letter  of 
attorney,  empowering  him  to  fign  the  certificate,  which 
O.  would  not  do,  unlefs  the  bankrupt,  or  fomebody 
for  him,  would  advance  40/.  and  give  a  note  for  20/. 
more,  which  fum  and  note  on  O's.  figning  the  certifi- 
cate for  B.  D.  (who  was  the  bankrupt^  filter)  paid  and 
gave  to  O.  accordingly,  who,  thereupon,  gave  a  re- 
ceipt for  the  money,  promifing  to  return  it,  if  the  cer- 
tificate was  not  allowed  by  the  chancellor.  The  certi- 
ficate 
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[  *  190.  ]    ficate  was  allowed,  and  *  O.  paid  the  money  over  to 

the  creditor.  And,  on  an  action  for  money,  had  and 
received  for  D.'s  ufe,  it  was  contended  on  the  part  of 
B.  that  if  D.  had  become  fecurity  for  her  brother  the 
bankrupt,  before  the  ael:  of  bankruptcy,  B.  might  have 
received  the  money  of  her  without  any  imputation ; 
and  that,  if  a  third  perfon,  afterwards,  voluntarily 
paid  what  fhe  might  before  have  become  bound  for, 
without  any  injury  to  the  bankrupt's  other  creditors, 
there  was  no  iniquity  in  the  creditor's  taking  the  mo- 
ney, fo  as  it  did  not  amount  to  his  whole  debt.  But 
Lord  Man: field  was  of  a  different  opinion.  His  lord- 
fhip  faid,  that  it  was  iniquitous  and  illegal  in  B.  to 
take,  and,  therefore,  it  was  fo  in  him  to  detain  this 
40  /.  If  a  man  made  ufe  of  a  means  in  his  own  power 
to  extort  money  from  one  in  diftrefs,  it  was  certainty 
illegal  and  oppreflive;  and,  whether  it  was  the  bank- 
rupt or  his  lifter  that  paid  the  money,  it  was  the  fame 
thing.  The  taking  money  for  figning  certificates,  was 
either  an  oppreilion  on  the  bankrupt  or  his  family,  or 
a  fraud  on  his  creditors.  It  was  a  thing  wrong  in  itfcif 
before  any  provifion  was  made  agdinft  it  by  ftatute; 
for,  if  the  bankrupt  had  conformed  to  all  the  law  re- 
quired of  him,  and  had  fairly  given  up  his  all,  the 
[  *  191.  ]  *  creditor  ought  in  juftice  to  fign  his  certificate:  but, 
on  the  other  hand,  if  the  bankrupt  had  been  guilty  of 
any  fraud,  or  concealment,  the  creditor  ought  not  to 

rn,  for  any  consideration  whatever.  If  any  near  re- 
lation was  induced  to  pay  the  money  for  the  bankrupt, 
it  was  taking  an  unfair  advantage  and  torturing  the 
companion  of  the  family:  if  it  was  .the  money  of  the 
bankrupt  himfelf,  it  was  giving  one  creditor  his  debt  to 
the  exclufion  of  the  others,  and  a  fraucf  upon  them. 
His  lo'dfhip,  therefore,  thought  it  necelfary,  for  the 
better  fupport  and  maintenance  of  the  law,  to  allow  the 
action ;  for  no  man  would  venture  to  take,  if  he  knew 
he  was  liable  to  refund.  Where  there  was  no  temp- 
tion  to  the  contra  y,  men  would  always  act  right. 

Ani  agreements  of  this  kind  are  void  under  the  fta- 
tute, although  the  mon  dated  to  be  paid,  be  for 
the  benefit  of  all  the  credit 

Thus  where  the  plaintiffs,  as  aHignees  of  a  bank- 
rupt,   were    entitled  to  the  equity  of  redemption  of 
1490  /.  bank  ftock,  which  was   in  the  mortgage  to  L. 
uring  a  fum  of  money  lent  by  him  to  the  bank- 
rupt, and  the  defendant  his  equity 

of 
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of  *  redemption  fhould  be  afligned  to  L.  by  the   plain-    [  *  192.  ] 
tiffs,  and   that  they   fhould  execute  to  L.  a  general  re- 
,  of  all  claims  and  demands  which  they,  as  aflig- 
;,  had  upon  him  ;  an  agreement  was  entered  into 
between  the  ailignees  and   the  defendant,  u  That,   on 
"  the  bankrupt's    having  his  certificate   confirmed  by 
u  the  lord   chancellor,  and  the   aflignees  aifigning  to 
u  L.  or  any  perfon  he  fhould  appoint,  fo  far  as  in  them 
"  lay,  the  equity  of  redemption  of  the  capital  ftock 
"  mortgaged  to   L.  and  alfo  executing  to  him  a  gene- 
"  ral  releafe  of  all  claims  and   demands,  which   they, 
"  as  ailignees,  had  on  him,  the  defendant  fhould  pay, 
<c  and  promifed  to  pay    (four  months    after  the  certi- 
a  ficate  fhould    be  confirmed  by  the    chancellor,  and 
"  on  the  plaintiffs  affigning   the  equity  of  redemption, 
u  asaforefaid,  of  the   faid  ftock  to  L.  or  any   perfon 
u  he    fhould    appoint,  and    executing  and    delivering 
u  fuch  general   releafe)  the  fumof6n/.  to  the  plain- 
tt  tiffs,  for  the  benefit  of  the   creditors    of  the  bank- 
"  nipt."     The  bankrupt's  certificate  was  allowed  and 
confirmed,  and  an  alignment  cf  the  ftock  prepared  and 
tendered  to  the  defendant  for  execution.     But  the  de- 
fendant refufed  to  execute  it,  faying,  that  he  acted  only 
as  attorney  for  L.  who  would  never  *  pay  the  money.    [  *  193.  ] 
It  was  proved  on  the  trial,  that   C.    (who  was  one  of 
the  plaintiffs,  and  was  a  moft  obftinate  creditor,  and 
by  much  the  largeft)  was  perfuaded  to  fign,  by   being 
told,  that,  if  he  did  not,  the  money  would  never  be 
received.     It  was  therefore  objected,-  that  this  was  an 
agreement  to  fee u re  the    payment  of  money  due  from 
the  bankrupt,  in  order  to  induce  a  creditor  to  fign  his 
certificate,    and,  therefore,   void  under  5  Geo.    2.    c. 
30.  fee.  11.     A  verdict  was   given  for  the   plaintiffs, 
with  611/.  damages,  but  fubject  to  the  opinion  of  the 
court  on  amotion  for  a  nonfuit.     It  was  contended  on 
behalf  of  the  plaintiffs,  that  this  agreement  was  not 
within  the  fenfe  or  intent  of  the  ftatute.     The  object 
of  that  act,  it  was  faid,  like    that  of  all  other   bank- 
rupt laws,  was  to  procure  an  equal   diftribution  of  the 
bankrupt's  effects  among  all  his  creditors ;  that  this  ge- 
neral object  ought  to  be    kept    in  view  in   cenftruing 
them   all ;  and  that  the  agreement  in  this  cafe,  tended 
to  fecure  an    equal    diftribution,  and,  therefore,  pro- 
moted the  policy  of  the  ftatutes.     Sedper  Lord  Manf- 

'.     It  (truck' me, 'in  this  cafe,  at  Guildhall,  I 
agreement  was  with  the  ailignees  acting  for  all  the  cre- 
dited, and  the  benefit   to  go  to  all  the   creditors.     I 
l.  j.  H 
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.  94-  ]  thought  *  that,  between  a  friend  of  the  bankrupt  ancf 
all  the  creditors,  any  agreement  might  be  made;  they 
might  agree  to  fuperfede  the  comfhiflion ;  they  might 
agree-  to  compound.  But  upo*n  fuller  confideration  I 
am  hi  risked ;  and  the  court  is  of  opinion,  that  this 
cafe  is  within  the  letter  of  5-  Geo.  2.  c.  30  and  within 
the  r  eafoh  of  it.  Great  corruption  and  oppreffion  might 
arife  from  a  combination  of  all  the  creditors,  to  exact 
conditions  for  figning  the  certificate. 

But  Lord  Parker  refufed  to  extend  this  ftatute  by 
conftru&ion  to  a  cafe,  which  prima  facia,  feems  to  be: 
within  the  fpirit,  although  it  clearly  is  not  within  the 

^'i!^h^  letter,  of  the  act.  In  the  kiftance  alluded  to.  a  bank- 
'  rupt  endeavoured  to  be  difcharged  with  the  confent  of 
four-fifths  of  his  creditors  in  number  and  value,  and  a 
creditor  preferred  his  petition  to  the  lord  chancellor 
againft  the  allowance  of  the  certificate,  upon  which 
the  bankrupt,  in  confideration  of  the  creditor's  with- 
drawing his  petition^  gave  him  a  bond  for  his  whole 
debt.  And  Lord  Parker  was  of  opinion,  that  this  was 
a  cafe  out  of  the  words  of  the  ftatute ;  for  here  the  ob- 
ject was,  to  withdraw  a  petition  againft  the  allowance 
L  *  x95«  J  of  the  certificate,  and  *  not  to  induce  the  creditor  to 
Jign  the  certificate,  which  was  the  mifthief  the  ftat-ute 
was  pointed  at :  and  his  lordfhip  difnaified  a  bill  to  be 
relieved  from  the  bond  with  cofts. 

Again,  all  contracts  for  infuring  lottery  tickets  are 
made  void  by  the  14  Geo.  3.  cap.  76. 

Secondly,  a  contract  is  unlawful,  in  a  proper  feniev 
if  the  object  of  it  be,  to  induce  the  omiffion  offmethingy 
the  doing  of  which  is  a  duty  in  the  perfon  with  w/iomti  is 
made. 

florton  v.  As  if  a  flieriff  make  an  under-fherifT,  provided  that 

Sin^s,  Hob,  12,  he  /hall  not  ferve  executions  alove  twenty  pounds,  without 
5  .  ^-s  jpecjai  warrant ;  this  provifo  or  agreement  will  be 
void  ;  for,  though  a  fheriff  may  chufe  not  to  make  an 
under-meriff  at  all,  or  may  make  him  at  his  will,  and 
fo  remove  him,  yet  he  cannot  leave  him  an  under- 
fherifF  and  yet  abridge  his  power. 

jyd.  And  in  fuch  cafes  the  law  is  the  fame,  whether  the 

contract  be  contained  in  a  covenant  or  in  a  bond  ;  there- 
fore, on  its  being  argued  in  the  laft-mentioned  cafe, 
that  the  rcftraint  of  executions   above  twenty  pounds 

grew 
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grew  not  * 


on  the  part  of  the  fheriff,  but  on  the  part  of  r  *  IQ6  i 
the  under-fheriff  by  his  covenant,  which  might  ftand 
j  good,  notwithstanding  the  repugnancy  of  his  office  ; 
I  it  was  anfvvered,  thatfuch  a  covenant  ivas  void  as  again/1 
law  andjujiice :  for  fince,  by  being  made  under-fheriff, 
;  he  was  liable  by  law  to  execute  all  procefs,  he  could 
!  not,  any  more  than  the  fheriff  himfelf,  covenant  not 
j  to  execute  procefs  without  another's  fpecial  warrant : 
:;  for  that  would  be  to  deny  or  delay  juflice. 

Thirdly,  a  contract  or  agreement  is  unlawful,  in 
the  proper  fenfe,  if  it  be  to  encourage  unlawful  acls  or 
omijjions. 

Therefore,  if  the  proprietors  of  a  newfpaper  were  to 
give  the  editor  a  bond  of  indemnity  againft  any  in- 
dictment or  action,  to  which  he  might,  thereafter,  be 
fubjected  by  reafon  of  publifhing  libels,  or  the  like  j 
fuch  bond  would  be  void. 

So    if  one  enter   into  an  obligation  to  the  fheriff  to  Fitzh.  tit.  Obliy. 
bear  him  harmlefs  if  he  embezzle  a  writ.     If  the  fhe-  *3- 
riff  do  fo,  and  be  damaged  by  the  embezzling,  yet  he 
(hall  not   take  advantage   of  the   obligation ;  for  it  is 
void,  becaufe  *  he  mall  not  be  protected   in  doing  an    [  *  197*  -I 
act  contrary  to  law. 

Again,  if  one   apply  to  a  gaoler,  and   make  him  a  Beathman 
promife    grounded    upon    this   confideration ;  namely, v-    Martin, 
that,  in  confideration  that  he  will  fuffer  one  charged  in       u    •     3- 
execution  for  debt  to  go  at  large,  &c.  the  debt  not  be- 
ing  fatisfied,  he  mall  be   paid  fuch  a  fum  of  money. 
This  confideration   is  againft  law,  and,  confequently, 
the  promife,  founded    upon  it,  is  void  by  the  common 
lav/,  and  gives  no  caufe  of  action. 

And  if  the  fheriff  let  one   to  main'prize  who  is  not  M.  37  H.  6.  1  b. 
bailable,  and   take  an  obligation,  it  will  be  void  by  the  £itz-  .0blig-  4« 
courfe    of  the  common   law;  for,  in    fuch   cafe,  the  ^'/lcv .209. 
letting   him  go  at  large  is  a  tort,  and  a  thing   contrary  10  Rep.  ico.  k. 
to  law,  and,  then,  the  obligation    is    made  to  aid  the  Dyer  324- 
fheriff  in  doing  a  tort,  in  which  cafe  it  is  void. 

So  if  a  man  will   take  a  bond,  or  other  fecurity,  tor>iveverf. 
be  faved  harmlefs  of  fuffering  one  to  efcape;  or  for  en-  Maningham, 
larging  one  out  of  prifon  againft  law;  or  to  fave  one  ^°^j '{^ 4' 
harmlefs  if  he  kill  fuch  an  one,  or  do  fuch  a  trefpafs  :  us,  1V9. 

H  2  Thefe  2  h.  4.  &»•  9 

Cro.  Car.   553, 
354-' 
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[  *  198.  ]    Thefe  #  contracts,  upon  the  fame   principle,    will  be 

void. 
M.  2  H.  4.  9.  Again,  where  the  plaintiff  in  replevin  had  a  wither- 

nam  out  of  the  common  pleas,  by  force  whereof  one  of 
the  fherifPs  bailiffs  took  four  oxen  of  the  defendant's 
in  the  name  of  withernam^  and  afterwards  delivered 
them  to  the  defendant  again,  and  the  defendant  became 
bound  to  him  to  keep  him  without  damage  concerning 
thefe  oxen  :  the  obligation  was  held  to  be  void  ;  for  _ 
the  writ  of  'withernam  was,  capias  in  withernam,  &c.  et 
ea  detineas  quo  ufque,  &c.  So  that  the  fheriff  ought  to 
have  kept  the  cattle,  and  not  to  have  delivered  them  to 
the  party  •,  and  then  the  delivering  them  to  the  party 
was  a  tort,  and  the  obligation  was  made  to  aid  him  in 
that  tort,  and,  therefore,  void. 

Upon  the  fame  principle,  namely*  that  the  contract 
has  a  tendency  to  encourage  unlawful  acls,  a  wager  be- 
tween two  people,  that  one  of  them,  or  that  a  third 
perfon,  fhall  do  a  criminal  a£r,  will  be  void. 

Thus,  if  I  lay  you  a  wager  that  you  do  not  beat  fuch 
[  *  I99*  J    a  perfon,  and   you  lay  that  you  *  will,  fuch  a  wager 
wffl  be  void ;  becaufe  it  is  an  incitement   to  a  breach  of 
the  peace. 

So,  if  the  fubjecl  matter  of  a  wager  were  a  violation 
of  chaftity,  or  an  immoral  action,  u  as  if  one    betted 
that  he  would  fe  due  e  fuch  a  woman"  courts  of  juflice 
would  entertain  no  action  upon  fuch  a  wager  ;  becaufe  * 
it  is  an  incitement  to  immorality. 

But  there  is  a  diftin&ion  where  a  bond  is  to  fecurc 
•  the  obligee  againft  a  breach  of  covenants  in  an  inden- 

ture,- fome  of  which  covenants  are  void,  and  fome  of 
which  are  good,  where  the  covenants  are  void  at  com- 
mon law,  and  whereby  the  fratute  law;  for,  in  the 
former  cafe,  the  bond  will  be  good  for  the  covenants 
that  are  lawful,  and  void  as  to  the  other  covenants  5 
but,  in  the  latter  cafe,  the  whole  bond  will  be  void. 
Norton  v.  Thus,    in    the    before-mentioned     cafe   of  Norton 

Simea  fupa.  againll  Simes,  though  the  covenant  from  the  under- 
Bio 'tit^faiVs.  ^"^J  as  t0  not  ferving  executions  above  twonty 
--.Moore 856.  pounds  without  the  fpecial  warrant  of  the  fherifF,  was 
pfcwd.  6S.  void;  yet,  the  covenant  that   the   under-iheriff  mould 

difcharge  and  fave  harmlefs  the  fherifF,  of  all  efcapes  of 

prifoners  I 

1 
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*  prifoners,  that  fhould  be  arrefted  by  him,  or  any  [  *  200.  ] 
bailifYor  officers  appointed  by  him,  was  held  to  be 
good,  and  the  bond  as  to  that  valid  ;  it  being  lawful 
for  the  fheriff  to  take  bond  of  the  under-fheriff,  to  dis- 
charge and  fave  him  harmlefs  of  efcapes  upon  arrefts 
made  by  himfelf :  for,  fince  the  fheriff  transfers  his 
authority  unto  the  under- fheriff,  it  is  reafonable  that 
the  former  fhould  take  fecurity  of  the  latter,  to  per- 
form all  the  duties  juftly  and  faithfully  to  himfelf  and 
others.  But  if  a  fheriff  take  a  bond  for  a  matter  againft 
the  fpirit  of  the  23  Hen.  6.  c.  10.  and  alfofora  debt 
due,  the  whole  bond  is  void.  The  reafon  for  which 
diftinction  is,  that  fuch  is  the  letter  of  thtftatute  :  for  a 
fiatute  muft  be  ftrictly  purfued  ;  but  the  common  law 
dittinguifhes  according  to  common  reafon,  and,  hav- 
ing made  that  void,  which  is  againft  law,  permits  the 
reft  to  ftand. 

And  here  it  is  neceflary  to  obferve,  that,  although 
contracts  or  agreements,  refpecting  things  which  the 
law  prohibits  to  be  the fubj  eels  of  contrails,  create  no  right, 
and,  confequently,  occafion  no  obligation  on  either 
fide,  yet  the  law  fujfers  them,  in  fome  inftances,  ne- 
verthelcfs,  after  they  have  been  carried  into  *  execution,  [  *  201.  ] 
to  prevail  contrary  to  its  prohibition ;  for,  being  exe- 
cuted-^ they  are  valid  between  the  parties,  although  the 
law  will  not  giveits  aid  to  affift  either  party  in  carrying 
them  into  execution.  For  the  parties  are  looked  upon 
to  treat  together  as  if  there  were  no  law  about  the  mat- 
ter, and  fo  to  renounce  the  benefits  which  might  ac- 
crue by  the  law  to  either  of  them.  And  therefore, 
though  they  do  ill  to  engage  themfelves,  they  ought  in 
confeience  to  fuffer  their  engagement,  being  executed^ 
to  continue  in  force,  and  neither  of  them  ought  to  break 
it  without  the  affent  of  the  other.  As  for  example  ;  if 
I  game  with  a  man  contrary  to  the  law,  and  lofe,  I 
ought  not  to  have  recourfe  to  law  to  recover  my  mo- 
ney, nor  ufe  any  forcible  way  to  regain  it,  if  there  be 
no  cheat  put  upon  me  by  him  that  has  won  it. 

In  this  view  of  the  matter,  prohibitions,  enacted  by 
pofitive  law  in  England,  in  refpedt  of  contracts,  are  of 
two  forts.  Firft,  fuch  as  are  founded  upon  general 
reafons  of  policy,  and  public  expedience.  As,  where 
the  act  is  in  itfelf  immoral,  or  a  violation  of  the  ge- 
neral laws  of  public  policy.  Secondly,  fuch  prohibi- 
tions as  are  intended  to  protect   weak  or  neceflitous 

men 
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^2.  ]  men  from  being  over-reached,  *  defrauded,  or  op-  ' 
prefTed.  In  the  former  cafes,  both  parties  offending 
are  equally  guilty ;  in  the  latter,  only  one  of  them. 
The  law,  therefore,  in  the  former  cafes,  allows  no 
action  for  the  relief  of  the  party  who  has  performed  his 
part  of  the  contract,  after  he  has  affented  with  full  and 
entire  liberty  :  the  law  of  England,  in  this  cafe,  cor- 
vide  Digeft.  lib.  refponding  with  the  maxim  of  the  Roman  law,  u  That 
ia  ut.  5.  de       :f  an  agreement  be  difhoneir,   both  in  refpect:  to  him. 

tondtnone  ob.  s°  »  r    -f 

turb.  &  iajwft.     tn^t  give?,  and  him  who  receives,  the  nrlt  cannot  re- 
caufam  leg.  S.     quire  any  thing  again,  becaufe  in  this  cafe  the  poffef-    . 
J.But"  tSL      *°r  ^as  ^e  ^vantage."     Therefore,  if  one  pay  money 
4,,  "   fairly  loft  at  play,  and  do  not  fue  for  the  recovery  of  it 

within  the  time  prefcribed  by  the  ftatute  of  Anne,  c. 
14.  he  is  barred. 

So  if  a  man,  in  cafes  of  briberv,  pay  money  by  way 
of  a  bribe,  he  cannot  recover  it  in  an  acYion  ;  becaufe, 
both  plaintiff  and  defendant  are  equally  criminal.     The 
prohibition  in  the  lottery  act,  (tat.  12  Geo.  2.  cap.  6$* 
falls  within  this  diftin&ton 
Vide  Browning        Upon  the  fame  principle  no  action  lies  for  a  lottery  , 
r.  Morris,  Cow-  office-keeper    for  money  paid  by  him  to  a  perfon,   in 
[  *  203.  ]     confequence  of  his  having  *infured  a  ticket  ;  this  fpe- 
per  790.  cjes    of  con ti act  ohibited  by  the    17  Geo.  3. 

cap.    46  :  for   the  confeientioufly  due  in 

honour  and  honefry,  and  paid,  it  cannot  be  recovered 
back  ;  both  parties  are  in  pari  deliclo. 

Money  paid  upon  a  gaming  policy  is  in  the  fame 
predicament.     It  cannot  be  recovered  back. 

1  hus,  where  L.  had  lent  2600/.  to  H.  on  a  common 
bond,  and,  while  he  was  at  China,  got  a  policy  of  in- 
fufance  underwritten  by  B.  and  others,  which  was  on 
the  following  terms :  "  At  and  from  China  to  London, 
beginning  the  adventure  upon  the  goods  from  the  load- 
ing thereof  on  board  the  faid  (hip  at  Canton  in  China, 
&c.  upon  the  faid  (hip,  btc>  from  and  immediately  fol- 
lowing her  arrival  at  Carton  in  China,  valued  at 
26,000/.  being  the  amount  of  H.'s  common  bond,  pay- 
able to  the  parties  as  mall  be  defcribed  on  the  back  of 
r.is  policy,  and  it  bears  date  the  6th  day  of  December 
^  775  i  anQ!  in  cafe  of  lofs,  no  othsr  proof  of  intereft  to 
be  required  than  the  exhibition  of  the  faid  bond  ; 
Warranted    free   from   avc:  nefjt 

of  faivage   to  the  infurer."     At  the  head   of  the   in- 

fu  ranee 
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*  furance  was  written,  *c  on  a  bond  as  above  ixprejjzft.**    r 
H.  returned  from  China,  and  arrived  fafe,  none  of  the 
events  infured   having  happened.     Afterwards   the 
lured  brought  an  a&ion  for  the  return  of  the  premium, 
on  the  ground,  that  the  policy  hi  the 

•contract  was   void.     But  it  wai  held   by   three  jue. 
againfr.  one,  that  the  policy  was  a  gaming  policy  pio- 
-hibited  by  the  ftatute  of  19  Geo.    2.  c.  37.   and  both 
parties  equally  guilty  of  a  breach  of  the  law  ;   that  the 
rule,  therefore,  of  miliar  rfi  eendk  ntis;  was  ap- 

plicable to  the  cafe,  and  the  plaintiff?,  the   rifk  being 
ran  and  over,  could  not  recover  the  premium. 

But  in  the  latter  cafes,  namely,  where  contracts  or  vide  Browning 
tranfactions  are  prohibited  by  pontive  ftatuies,  for   the  y-  Moms,  Cw- 
fake  of  protecting  one  let  of  men  from  another  fet   cf  pe!    1>M 
men;  the  one,  from  their  fituati on  and  condition,  be- 
ing liable  to  be  oppreiTed  or  impef-d  upon  by  the  other, 
there   the  parties  are  not  in  pari  a  id  in  furthe- 

rance   of  thefe  ftatutes,  the  perfon •  injured,  after   t 
tranfaction  is  finifhed,  may  bring  his  action,   and 
feat    the   contract.      For   inftance;   by  the  ftatutes  .  of  Bofancuet  r. 
ufury,  taking  more  than  5  per   cent,  being  *  declared    j   *  205.  J 
illegal  and  the  contract,  void,  the. borrower,  if  he  pa 
the  illegal  intereil,  may   recover  the  excels  of  ratercft 
on  an   action  :  for  thefe  ftatutes  were  made,  to  proc. 
needy  and  neceffitous  perfons  from  the  opprefnon   of 
ufurers  and  monied  men,  who  are  eager  to  take  ad- 
vantage of  the  diftrefs  of  others  ;  whilft  they,  on  the 
other  hand,  from    the    prefiure   qI  their  diitrefs,    are 
ready  to  come  into  any  terms,  and  with  their  eyes  open 
not  only  break  the  law,  but  complete  their  own  ruin. 

Another  inftance  of  this  kind  is  the  beforementioned 
claufe  in  the  flat.  5  Geo.  2.  cap.  24.  feci:.  17.  to  pre- 
vent bad  practices  on  bankrupts,  who  h  b- 
tained  their  certificates,  and  who,  for  the  fake  of  ob-  " 
taining  it,  will  come  into  any  terms  themfelves,  and 
caufe  their  friends  to  come  into  any  terms,  that  a  hard 
creditor  may  chufe  to  impofe.  Now,  on  this  ftatute, 
if  the  bankrupt,  or  a  relation,  pay  money  to  a  credi- 
tor, who,  in  confequence  figns  the  certificate,  and  then 
the  bankrupt  renews  hU  trade,  and  receives  every  ad- 
vantage tnat  he  can  derive  from  having  obtained  his 
certificate:  he  may,  notwithstanding,  bring  his  action, 

and 


OF  THE  SUBJECTS  OF  CONTRACTS. 

[  *  206.  ]  and  *  recover  the  money  back  ;  and  this,  though  he 
has  acted  contrary  to  a  law  made  for  his  own  benefit : 
for,  in  thefe  cafes,  the  one  party  is  urged  by  mere  ne- 
ceflity  to  pay  what  the  other  ought  not  in  juftice  to 
demand  ;  therefore  the  maxim  of  volenti  non  fit  injuria^ 
does  not  apply  to  him  ;  and  then,  he  falls  within  the 
reafon  of  the  law,  that,  in  order  to  prevent  opprellion 
and  advantage  from  being  taken  of  the  neceffity  of 
others,  has  made  it  penal  for  him    to   take. 

But,  if  fuch  illegal  contract  remain  in  an  executory 
Hate,  and  be  not  executed  ;  there,  if  the  party  who 
has  paid  money  as  a  confideration  for  fomething  illegal 
to  be  done,  wifhes  torefcind  the  contract:,  he  may  do 
fb,  for,  fo  long  as  nothing  is  done  by  either  party, 
each  of  them  is  free  to  recant ;  becaufe  it  is  to  be  pre- 
fumed,  that  they  have  not  acted  with  mature  delibera- 
tion. As  if  a  merchant  has  promifed  another  to  furnifh 
him  with  contraband  goods,  and  they  agree  for  the 
price,  either  may  refufe  toftand  to  this  bargain,  which 
ought  not  to  have  been  made.  '  But  then  it  can  only  be 
done  on  the  terms  of  reftoring  the  party  to  his  original 
fituation. 
[  *  207.  ]  *  Thus,  where  a  fum  of  money  had  been  paid  in 
Walker  v.  order  to  procure  a  place  in  the  cuftoms,  and  the  place 

Chapman,  had  not  been  procured;  the   party,  who  had  paid  the 

laft  edit.  471.      money,  brought  his  action  to  recover  it  back,  and    it 
was  held  that  he  (hould  recover;  becaufe  the  contract 
Supra.  remained  executory.  So,  if  the  infured,  in  the  before- 

mentioned  cafe  of  Lowry  and  Bourdieu^  had  brought 
his  action  before  the  rifle  had  been  over,  and  the  voyage 
fmifhed,  they  might  have  had  a  ground  for  their  de- 
mand ;  but  they  waited  till  the  rifk  (Cuch  as  it  was, 
not  indeed  founded  in  law,  but  refting  on  the  honor  of 
the  infurer)  had  been  completely  run. 

And  in  fome  cafes  the  illicit  nature  of  the  fubject 
renders  the  contract  void,  and  in  others  it  invalidates 
only  the  fecurity.     This  diftinction  feems  to  have  ori- 
ginated on  the  manner  of  wording  the  ftatutes  againft 
gaming,  as   applied  to  money  loft,  and  money  lent  at 
the  time  and  place  of  play. 
Note.    The  fta-      The  ftatute  of  16  C.  2.  c.  7.  f.  3.  enacts,  as  to  mo- 
tute9Ann.  c.      neV)  exceeding    100/.  loft,  and  not  paid  down  at  the 
wfnnTrJabove     time  °f lofing  it;   "  that  the  lufer  mall  not  be  compel - 

lol.  at  one  fit-  lable 

ting  a  nullity. 


OR    AGREEMENTS. 

lable  to  make  it*good,  but  the  contract  and  con-  [  *  2c8.  ] 
tracts  for  the  fame  and  for  every  part  thereof,  and  all 
and  lingular  judgments,  ftatutes,  recognizances,  mort- 
gages, conveyances,  aflurances,  bonds,  bills,  fpeci- 
alties,  promlies,  covenants,  agreements,  and  other 
acls,  deeds,  and  fecurities  whatfoever,  fhall  be  utterly 
void,  &c."  But  the  words  contract  and  con- 
tracts for  the  fame^  feem  to  have  been  induftrioufly 
avoided  in  theftatuteofthe  9th  Anne,  c.  14.  the  words 
of  that  ftatute  being,  "  that  all  notes,  bonds,  bills, 
judgments,  mortgages,  or  other  fecurities,  &c.  for 
money  won  or  lent  at  play,  fhall  be  utterly  void. 

This  difference  in  the  wording  of  thefe  ftatutes,  Robinfon 
and  the  cafes  decided  thereupon,  was  held  by  the  court  J'gJ^  J07- 
of  King's  Bench,  in  the  cafe  of  Robinfon  and  Bland> 
to  warrant  that  court  in  determining,  that,  although, 
by  thefe  ftatutes,  as  well  a  contract,  for  money  loft  at 
gaming,  as  the  fecurity  given  for  fuch  money  was 
void,  and,  confequently,  no  adtion  cculd  be  main- 
tained for  it ;  yet,  that,  as  to  money  fairly  lent  at  play 
the  fecurities  only  were  void,  the  contract  remaining 
valid ;  the  genuine,  true,  and  found  conftrucrion  of  the 
9th  of  Anne  being  «  to  underftand  it  as  intended  to 
prevent  *  any  fecurities  being  taken  for  money  won  at  r  #  20~  t 
play,  or  lent  to  play  vsith,  when  the  borrower  has  loft 
all  his  ready  cafh;  but  not  to  make  the  contract  itfelf 
void,  where  the  money  is  fairly  and  bona  fide  lent, 
though  at  the  time  and  place  of  play."  And,  accord- 
ingly, it  was  held,  that  an  aclion  upon  the  cafe  on  af- 
fumpfit  on  the  implied  contract,  lay  to  recover  money 
Jent  by  the  plaintiff  at  the  time  and  place  of  play,  and 
for  which  a  bill  of  exchange  was  then  given,  the  bill 
itfelf  being  a  void  fecurity. 

The  annuity  Act  appears  to  me,  upon  a  full  con-  j-cco.  *.  c.26, 
fideration  of  its  feveral  claufes,  to  furnifh  ample 
grounds  for  a  fimilar  conftrucfion.  And,  indeed,  if 
the  province  of  courts  be  to  expound  net  to  make  the 
law,  I  cannot  fee  any  principle  upon  which  this  ftatute 
can  be  conftrued  otherwife.  For  every  fection,  ex- 
cept that  which  relates  to  the  purchasing  annuities  from 
infants,  exprefsly  confines  itfelf  to  the  fecurity  without 
puddling  with  the  contrafl.  Ex  gratia^  Thefirft  claufe 
requires,  that  "  a  memorial  of  every  deed,  bond^  in- 
Jirument^  or  other  afurance,  whereby  any  annuity  or 
rent-charge  fhall  from  thenceforth  be  granted  for  one  or 
more  life  or  lives,  &c.  fhall3  within  twenty  days  of  the 

execution 
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[  *  210.  1  execution  of  fuch  deed  *  bond,  injlrument,  or  other  ajju* 
ranee,  be  inrollcd  in  the  high  court  of  Chancery;  and 
that  every  fuch  memorial  fhall  contain  the  day  of  the  J 
month  and  the  year  when  the  deed,  bond  injlrument,  qr| 
other  ajfurance  bears  date,  and  the  names  of  all  the/>**iJ 
ties,  and  for  whom  any  of  them  are  truftees,  and  of  all  I 
the  witnejjes,  and  fhall  fet  forth  the  annual  fum  or  fums  i 
to  be  paid,  and  the  name  of  the  perfon  or  perfons  for  i 
whofe  life  or  lives  the  annuity  is  granted,  and  the  con*  J 
fideration  or  confiderations  of  granting  the  fame-;  i 
otherwife  every  fuch  deed,  bond,  injlrument,  or  tff^flftn 
ajfurance,  fhall  be  ««/7and  void  to  all  intents  and  pur*J 
pofes."  And  in  the  third  fection  it  enacts,  "  That  in  \ 
every  deed,  injlrument,  or  other  ajfurance,  whereby  anjrw 
annuity  or  rent-charge  fhall  thereafter  be  granted,  or  i 
attempted  to  be  granted,  the  confideration  really  and  J 
bona  fide  (which  fhall  be  in  money  only)  and  alio  the  * 
name  or  names  of  the  perfon  or  perfons  by  whom,  and  1 
on  whofe  behalf,  the  faid  confideration,  or  any  part  r 
thereof,  fhall  be  advanced,  fhall  be  fully  and  truly  fet  1 
forth  in  words  at  length;  and  in  cafe  the  fame  fhall  not  t! 
be  fully  and  truly  fet  forth  and  defcribed,  every  fuch,^ 
deed,  injlrument  or  other  ajfurance,    fhall    be  null  and  I 

[  *  211.  1    wi#tq  all  intents  and  *  purpofes."     The  fourth  fectioMJ 
provides,  "  That  if  any  part  of  the  confideration  be  : 
returned  to  the  perfon  advancing   the  fame,  or  in  cafe  f 
confideration,  or  any  part  of  it,  is  paid  in  notes,  if  anw 
of  the  notes,  with  the    privity  and  confent  of  the  per-J 
fon  advancing  the  fame,  fhall  not  be  paid  when  due,  oifi 
fhall  be  cancelled  or  deflroyed  without  being  firft  paid;  . 
or  if  the  confideration  or  any   part  of  it,  is   paid  it? 
goods;  or  if  any  part  of  the  confideration  is  retained  on 
pretence  of  anfwering  the  future  payments   of  the  an**3 
nuity,  or  any  other  pretence ;  in  all  and  every  of  the 
afbrefaid  cafes,  it  fhall  and  may  be  lawful  for  the  per- 
fon, by  whom  the  annuity  or  rent-charge  is  made  pay-! 
able  to  apply   to  the    court,  in   which  any   action   ifjfl 
brought  for  payment  of  the  annuity  on  judgment  entered^ 
by  motion    to    flay   proceedings  on  the  judgment   or 
action ;  and  if  it  fhall  appear  to  the  court,  that  fuch 
practices  as  aforefaid,  or  any  of  them,  have    been  fued, 
it  fhall  and  may  be  lawful   for  the  court  to  order  theO 
deed,  bond,  injlrument,  or    other  ajfurance  to   be  can- 
celled, and   the  judgment,  if  any    has  been  entered,  to 
be  vacated" 

In  each  of  the  foregoing  claufes  of  the  ftatute  it  is 

obfervable,  • 
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obfcrvable,  that   the   attention  of*  the  legislature    is    [  *  212.  ] 

V  confined  to  the    deed,  bond,   inftrument,  or  other 
ajj'urance,  without  any  allufion  whatever  to  the  con- 
jtraft  itfelf. 

But  in  the  fixth  elaufe  of  the  rtatute  the  phrafeology 

is  altered,  the  fecurities  are  no  longer  adverted  to,   but 

>the  legiflature  enacts,  "that  all  contracts   for  the 

purchafe  of  anv  annuity  with  any  perfon  being  under 

twenty-one  years,  (hall  be  and  remain  utterly  void,  any 

attempt    to  confirm  the  fame,  after    fuch   perfon   fhall 

|  have  attained   the  age  of  twenty-one  years    notwith- 

;- (landing."     And  then   it  proceeds  to   make  any  tran- 

I  factions  with  infants  refpecting  annuities  penal. 

Now  we  have  feen  that  the  ground  on  which  courts 
of  law,  in  the  conftruction  of  the  ftatutes  ao-ainft  ^am- 
•  ing,  have  held  that  there  is  a  clear  diftinction  between 
I  the  contract  and  the  fecurity,  is  the  different  manner 
I  of  wording  the  ftatutes  as  applied  to  money  loft  and 
I  money  lent  at  play.  Surely  that  argument  applies  with 
|  equal,  nay  with  greater  force  to  the  Annuity  Act,  the 
!  claufes  in  which  act  are,  as  we  have  feen,  differently 
j  worded  and  therefore  require  a  different  expofition. 
I  The  ftatutes  in  both  cafes;  namely,  thofe  againft 
I  *gaming,  and  that  refpecting  the   purchafe  of  annul-    [  *  213.  ] 

tie? ;  begin   with  a  preamble  alluding  to  the  mifchiefs 
i  that  arife  from  the  practices  meant  to  be  regulated.    Jn 
I  both   cafes    the  laws  are    highly   remedial    and  penal. 
!  They  refpectively  provide  for  different   mifchiefs,  arif- 
ing  from    fimilar   caufes,  according   to  the  degree  in 
1  which  they  affect  fociety.     The  legiflature  forefaw  that 
',  there   was  little  reafon    to  apprehend  any  danger  from 
third  perfons  advancing  money  to  thofe  who  are  at  play, 
when  any  fecurity  taken  for  it  would  be  void  under  the 
ftatute.  But  nothing  lefs  than  annihilating  the  contract 
promifed   to  be  a   reftraint  on  the   warmth,  zeal,  and 
paftion  of  the   parties   aftually  engaged.     The  legifla- 
ture, thereof,   fuited    the  remedy    to  the   urgency    of 
each  cafe.     The  fame  train  of  reafoning  applies  to  an- 
:  unities.     The  purchafcr,  when  he  refie&s  that   unlefs 
the   requifitions  of  the  ftatute  are  compiled  with,  his 
fecurities  will  be  void,  will  not  eafily  be  induced  to  dlU 
penfe   with    thofe  forms.     The   feller,    likewife,  will 
j   not  find  it  worth  his  while  to  pay  for  fuch  a  rifk.     The 
:  cafe  will  therefore  rarely,  if  ever,  occur  but  from  over- 
fight  in  the  follicitor.     The   mifchiefs,  therefore,  arif- 
I  ing  to  adult  perfons  are  not  much   to  be  apprehended, 
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r  *  214.  "J    tne  *  remedy  that  will  refult  from  cancelling  the  fecu-  I 
rities    is  adequate    to    the    mifchief.     But  the  cafe  is  I 
otherwife  as   to  annuity   contracts  with   infants.     All!! 
dealing  on  contract  with  them  is   mere   gambling.     It 
muft  therefore   be  upon  terms  the  moft   extortionate, -1 
or  the  rifk  cannot  be  paid  for.     Depending   upon  ho-  J 
nor  only,  the  paflions  and  feelings  of  the  man  are  en-  J 
gaged,  and    in  the  unguarded  moments  of  youth  fuch  1 
contracts  would  generally  be  confirmed.     To  the  con- J 
tract,  therefore,  the  legiflature  points  the  remedy,  and>  J 
to  place  fuch  contracts  in  as  critical  a  flate  as  poflible,  i 
the   legiflature  has  not  only   declared  them  void,  but  ll 
alfo  put  it  out  of  the  power  even  of  the  parties  them-  || 
felves,  at  any  fubfequent  time,  to  give  them  liability  $J 
fmce,  to  be  equal,  they  muft  be  founded  on  terms  de-  I 
ftrudtive  to  one  of  the  parties,  which  is  a  mode  of  deal-vl 
ing  univerially  prevented  in  all  well  regulated  focieties,  J 
If  thefe  obfervations  apply,  thediftinciion  taken  on  the  :[ 
laws    againft  gaming,  between  vacating  the   fecurities  > 
and  annulling  the  contracl:,  according  to  the  degree   of  f| 
mifchief  incident  to  the  tranfa&ion,  is  equally   appli-  • 
cable  to  the  cafes  of  annuities  ;  and  the  terms  in  which  1 
[  *  215.  ]    tne  legiflature  has  provided  the  remedy  not  only  war-' 
rants,  but,  for  the  fake  of  analogy  in  *  legal  proceed- 
ings, requires   that  it  fhould  betaken.     And,  iffo,  it  (I 
appears  to  me,  that,  whatever  be  the  nature   of  the   I 
neglect   of  the  circumftances  impofed  by  the  ftatutev',| 
or  whatever  be  the  nature  of  the  misfeazance  (if  it  be   | 
not  that  of  treating  with  perfons  under  years  of  discre- 
tion) it  will   only  affeel:  the  fecurity,  leaving  the  con- 
trait  valid,  and,  if  capable  of  proof  without  the  pro- 
duction of  the  fecurities,  capable  alfo  of  being  inforced 
by  a  fuitable  action. 
f^^'^hb'       l  fiioul.d  here  obferve,  that  the  opinion  of  the  court 
732#        ep>       of  King's  Bench,  in  the  cafe  of  Shove  and  Webb,  con- 
firms, in  exprefs  terms,  thefe  principles,  although  the 
inference,  drawn  from   them  therein,  feems  to  me,  to 
militate  totally  againft  the  conclufion  they  neceflarily    I 
furniflied  in  that  cafe.     The  facts  were  as  follow  :   A,    | 
had  granted  an  annuity  fecured  by  bond  and  judgment, 
arid  an  aflignment  of  half  pay  as  an  enfign  in  the  army 
by   way   of  collateral   fecurity  for  the  payment  of  it. 
'1  hefe  inftruments  had   been  fet  alide  in  the  court  of 
Common  Pleas,  becaufe  part  of  the  confideration,  for 
which   the  annuity  had  been  granted,  was  money  due 
from  tfie  grantor  to  the  grantee  for  goods  previoufly 
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'fold  by  the  grantee  *  to  the  annuitant,  which  facl  was    [  *  2 1 6.  J 

specified  in  the  memorial  as  regiftered  (the  memorial 
ftating   the    whole  confideration    as   paid    in    money). 
The  refidue  of  the  confideration  was  paid  in  eafh,  at 
the  time  of  granting  the  annuity.     Upon  the  fecurities 
being  let  afide,  the  purchafer,  to  recover  the  confide- 
[ration  paid  for  the  annuity,  brought  an  action  of  af- 
jfumpfit  for  goods  fold  and  delivered  ;  money  paid,  laid 
;out,  and    expended;  money    had  and    received,  tsV.  ; 
and  had  a  verdict  for  the  whole  fum,  as  well  the  value 
of  the  goods,  as  the  money  paid  as  the  confideration 
of  the  annuity;  but  fubject  to  the  opinion  of  the  court 
on  the  queftion,  whether  the  legiflature  meant  to  make 
it  illegal  to  contracl  for  the  fale  of  an  annuity  for  any 
other  confideration  than  that  of  money.     And  whether 
if  any  part  of  the  confideration  was  for  goods  delivered, 
it  fofar  tainted  the  tranfaclion,  that,  if  the  fecurity 
were  fet  afide,  no  right  of  action  could  ever  arife  as 
for  goods  fold  ?  and   Jfiihurfl,  Juftice,  delivered    the 
opinion  of  the  court,  tc  That  the  goods,  in  this  cafe, 
being  really  and  bona  fide  fold,  the  contracl  was  strict- 
ly   legal,  and  not  within    the  mifchiefs  intended  to  be 
remedied  by  the  act ;  although  the  securities  were 
properly^  afide  and  vacated,  by  reafon  *  of  the  con-    r  *  2I7. 1 
fideration  not  being  truly  ftated.,,     But  the  conclufion 
drawn  from  thefe  premifes  feems  to  me  to  be  erroneous  ; 
for  the  judge  proceeds  thus:  "  And  taking  that  to  be 
the  cafe,  when  the  fecurity  was   vacated,  the  original 
contract:  revived   (i.  e.   the  contract   for  fale  of  the 
goods). 

Now  how  the  vacating  the  fecurities  could  revive 
the  original  contract  for  goods  fold  and  delivered,  &c. 
when  the  contract,  by  which  the  debt  due  for  them 
was  made  part  of  the  confideration  for  the  purchafe  of 
the  annuity,  was  declared  "  to  be  a  contracl  strictly 
legal,  and  not  within  the  mifchief  intended  to  be  re- 
medied by  the  act,"  to  me  is  inexplicable,  unlefs  it 
can  be  (hewn  that  the  contract  and  the  fecurities  are 
convertible  terms  ;  which  pofition  the  court  itfelf  denies 
in  this  very  judgment,  by  cautioufly  diilinguifhing  be- 
tween the  contract  and  the  fecurities,  holding  the  for- 
mer  frrictly  legal,  the  latter  clearly  void. 

Perhaps  it  may  be  contended,  that,  in  thefe  cafes, 
the  rendering  the  fertilities  void,  renders  the  contract 
io  eventually ;  upon  the  ground  that  the  parol  contract 
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f  *2i8.  1    1S    deterrn'ined   by  being  *  put  into  writing  under  Tea!.1 
And  then,  that  the  writings  being  void  for  the  reafodi 
above-mentioned,  the    contract   will    be    virtually  (Al 
Though    it  appears   to  me,  that  the  queftion  now  inrl 
difcufiion  may   be  determined  in   favour  of  the   arguljj 
menf,  that  the  original  annuity    contract  by  parol   is  & 
fubfifting,  notwithstanding  the  proposition   put  by  way  vl 
of  argument   were   true,  on  anoiher    ground    equally}! 
clear  and  decifive,  which  will   hereafter  be  mentioned  J  ] 
yet,  as,  fhould    the    ground  alluded   to  fail,  then  tif 
truth  or  falfehood  of  this  proportion  will  become  ma- 
terial, I  (hall  inveftigate  the  principle  of  it  here,  and 
fhew  that  it  will  not  hold,  if  applied  to  a  cafe,  where 
there  is  a  parol  agreement,  originally  valid  in  law,  and 
fubfifting  independent  of  the  written  fecurities  :  for  it 
is  perfectly  clear,  that  the  mere  fail  of  putting  aver«J 
bal  contract  or  agreement  into  writing  under  feal  does 
not  determine  it,  or  render  it  void,  but,  on  the  con- 
trary, leaves  the  party,   interefted  therein,  at  liberty -to 
purfue  his  remedy  to  enforce  performance,  either  orjf 
the  parol  contract  or  the  written  inftrument  at  his  elec- 
tion.    This  propofition  will  be  belt   illuftrated  ■  by  an 
example.     A.  inftituted  a  plea  of  debt  againft  *  B.  for 
*9*  J    10/.  before  the   mayor  of  London,    and  declared  upon- 
Bro/tit.  Pei*.34  contract  for  goods  fold,  the  value   of  which  amounted 
Pi.  68.  to  that  fum.     B.  waged  his  law  ;  to  which  A.  replied,1 

that,  according  to  the  cuflom  of  London,  if  the  plain- 
tiff could  fhew  a  paper  or  parchment,  written  and  un- 
der feal  of  the  defendant,  which  proved  the  contract, 
the  defendant  would  be  oufted  of  his  law.  And  he 
mewed  a  writing,  under  feal  of  the  defendant,  to  that 
effect,  and  prayed  that  the  defendant  mould  be  oufted 
of  his  law.  And  it  was  contended  that  the  plaintiff 
fhould  be  barred,  for  that  he  ought  to  have  brought 
his  action  upon  the  writing,  and  not  upon  the  con- 
tract. But  Prifct  was  of  a  contrary  opinion,"  for  he 
faid  that. the  contract  was  net  the  worfe  becaufe  of  the 
writing,  and  he  compared  it  to  the  cafe  of  one  bailing 
27„H*"  22,       goods  by  deed  indented,  who  mieht  afterwards  bring  a 

Z  H.   6.  O.  H.  C.   °      .  r    ,       •  r  I  •    -  ■  I  • 

J  writ  or  detinue  ror  them  vvitnout  counting  upon  tne  in- 
denture, becaufe  it  was  only  a  writing  proving  the  bail- 
ment. And  he  faid  the  law  was  the  fame  if  a  man 
made  a  contract  by  deed  indented ;  for,  there,  he  was 
not  obliged  to  count  upon  the  deed  indented,  for  that 
the  contract  did  not  determine  upon  the  deed  indented, 

but 
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out  the  party  might  elect  how  he*  would  bring  his  [  *  220.  ] 
n  (to  which  pofition  all  the  juftices  agreed).  So, 
.id,  in  the  cafe  put,  the  contract  was  not  determin- 
ed by  the  indenture  under  feal,  which  was  an  evidence 
of  the  contract,  C3V.  And,  therefore,  that  the  action 
would  lie  notwithstanding  that  objection. 

It  may,  perhaps,  be  objected,  that  the  laft-menti- 
oned  opinion  arofe  upon  a  queftion  put  to  the  juftices 
by  the  recorder  of  London  (as  was  the  cuflom  in  thofe 
s)  and  is,  therefore,  not  to  be  efteemed  a  judicial 
decision  of  it,  but  the  fame  point  has  been  repeatedly 
brought  before  the  court.  As  the  fubject  which  indu- 
ces the  citation  is  important,  I  fhall  mention  one 
other  cafe. 

An  Abbot  and  his  predeceflbrs,  had  ufed  time  outHii.21  H.  7.  5 
[of  mind  to  find  a  chaplain  to  a  church  belonging  to  ano-  Pi.  2.  Bro.  tit. 
ilther   man.     Afterwards,  by    deed   indented,    reciting  ?"",*  «?7:  U>ld- 
[jthat,  whereas  a  difpute  had  arifen  between   them   re-  £t'v J!  "'h.3!.' 
I|fpecting  this  matter,  &c.  and  for  that  the  Abbot  had  8.  2  H.  6.  9, 
ufed,  &c.  ut  fupra^  the   Abbot  and  the  convent  cove- 
nanted and  granted  that  they  would  find  a  prieft,  &c. 
And  an  action  was  brought  for*  a  non-feazance,  in    r*  221.  1 
which  the  plaintiff,  in   his  count,  made  title  by  pre- 
jfcription.     Hereupon  it  was  contended  by  the   defen- 
dant's counfel,  that  the  action  did  not  lie,  becaufe  the 
prefcription  was  determined  by  the  deed  indented.     But 
it  was  held    by  Frovicke^  Chief  Juftice,  and    Fifberi 

:  Ifor,  and  Buller,  Juftices,  that  the  prefcription 
remained,  and  the  action  well  lay ;  for  the  deed  was  in 
affirmation  of  the  prefcription,  and  of  the  fame  thing, 
and  not  contrary  to  it,  and  the   deed  recited    the  pre- 

ifcription,  fo  that  the  intent  of  the  deed  was  to  fupport 
'the  prefcription,  and  not  to  take  it  way. 
To  apply  thefe  cafes  (which,  though  of  an  ancient 
e,  yet,  if   applicable,  muft   be  confidered    as   un- 
doubted authority,  unlcfs  later  decifions   in  fubverfion 
of  them,  or  of  the  principle  contained  therein  can   be 
produced)  to  the  queftion  under  our  confideration.     If 
the  conftruction  of  the  Annuity  Act  herein  contended 
viz.  that  it  applies,  in  the  cafes  alluded  to,  to  the 
fecurities,  not  to  the  contract,  be  the  right  conftruc- 
tion (and  it  appears  to  me,  that  every  argument  which 
iupported  that  conftruction  of  the  Gaming  Act,  ap- 
plies 
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r  *  222.  1    Pnes  *  w*tn  greater  force  to  the  Annuity  act;  the  con-  1 
fequence   of   making  void  the  fecurity  will  be  onh 
make  the  deeds  a  nullity,  and  to  leave  the  original  c 
tract,  which   fubfifts  independent  of  them,  and  which  j 
they  were  intended  to  enforce  in  full  effect  between  the  I 
parties.     For  inftance,  to  apply  our  arguments  to  the  I 
cafe  of  Shove  and  Webb.     The  fecurity  there  was  by  a  I 
bond  and  judgment,   with  a  charge   upon  half  pay  by  j 
way  of  collateral  fecurity.     In  fuch  a  cafe,  the    bond  I 
recites  a  contract  before  fubfifting,  and   is  conditioned  I 
for    the    performance  of  it.     The  deed,  making   theil 
charge,  is    upon  the  fame   plan  ;  that  alfo  recites    the  I 
contract  and  the  bond,  and  imports  to  be  intended  for  ] 
further  fecuring  the  performance  of  it.     So  that  all  the  | 
fecurities  recite,  corroborate,  and  confirm  the  original 
annuity  contract:,  as  a  contract  fubfifting  and  indepen- 
dent of  either  of  them.     Upon    this   head,  Frovickt.$ 
Chief  Juft.  in  the  cafe  before  cited,  Nil.  i\  H.  7.  foil 
6.  a.  puts  an  inftance  exprefsly  in  point  ;  for  he  fays,i 
that  it  had  been  adjudged  in  that  reign,  where  one  had 
an  annuity  by   prefcription,  and  alfo  a  grant   by  deed 
that  the  grantor   would  pay  it,  and  that,  for  default  of 

r  *  22">  ]  payment,  the  grantee  *  mould  diftrain ;  the  annuity 
mould  neverthelefs  continue,  i.  e.  that  the  rentcharge, 
granted  by  deed,  fhould  not  determine  the  perfonal 
charge  by  prefcription,  but  the  one  fhould  be  conft- 
dered  as  an  additional  fecurity  for  the  other. 

But  perhaps  it  may  be  faid,  that  the  cafe  of  Shot 
and  Webb  is  diftinguifhable  from  thofe  here  cited  to 
illuftrate  the  principle,  "  that  the  putting  a  verbal 
contract:  or  agreement  into  writing,  does  not  deter- 
mine or  render  it  void,"  upon  the  ground  that  the 
grantor  in  this  cafe  entered  into  a  bond,  and,  thereby, 
determined  the  original  contract  by  parol:  which  is  a 
ground  of  diftinction  taken  by  Prifot^  arguendo  in  the 
cafe  before  cited,  M.  39  H.  6.  But  the  anfwer  is  ob- 
vious, and  applies  equally  to  all  Xht  fecurities  taken, 
and  not  regiftered.  The  ftatute  enact?,  "  that  the 
deed,  bond,  inurnment,  or  other  aflurance,  fhall    be 

til  and  void  to  all  intents  and  purpojis."  And  no  or 
would  be  heard,  who  mould  contend  that  a  deed, 
bond,  inftrument,  orafiurance,  ipfo  facto  null  and  void 
to  all  Intent:  and purpofes,  can  be  effective  to  the  pur- 
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pofe  of  determining  a  contract  *  independently  and  C*224«  ] 
previoufly  fubfifting.  If  this  reafoning  be  juft,  the 
confequenee  of  cancelling  the  fecurities  in  the  princi- 
pal cafe  was,  not  to  revive  the  original  contract  for  the 
hofiery,  but  to  revive  the  original  parol  contract  for  the 
annuity,  which  remained  in  fufpenfe  until  the  bond 
ihould  become  valid  by  the  confideration  being  regifter- 
cd,  or  be  cancelled  purfuant  to  the  act. 

But  fhould  it  be  adjudged  that  a  bond,  fo  predica- 
mented,  that  is  an  ejjentially  null  and  void  bond,  deter- 
mined the  original  annuity  contract,  the  effect  of  fuch 
a  decifion  could  only  be,  to  take  fuch  a  cafe  out  of  the 
principle  of  conftruclion  here  attempted  to  be  fup- 
ported,  leaving  all  cafes  in  which  there  is  no  bond 
given,  to  depend  upon  the  principles  which  have  been 
ftated  and  fupportedupon  unqueftionable  authority. 

Indeed,  inftances  may  be  put,  in  which  the  con- 
tract is  fo  dependent  upon  the  fecurity,  that  the  can- 
celling the  latter  will  render  the  former  unattainable. 
This  will  happen,  for  inftance,  in  all  cafes,  where  the 
annuity  is  granted  to  iflue  out  of  land  only,  and  the 
*  grantee  is  reftricted  from  charging  the  perfon  of  the  ["  *  21K»  1 
grantot  :  for  in  that  cafe  (the  ftatute  of  frauds  having 
declared,  that  contracts  refpecting  lands  (hall  be  in 
writing)  if  the  writing  be  cancelled,  the  contract, 
which  cannot  be  made  out  except  by  the  fecurity,  will 
become  inoperative. 

Then,  if  there  be  a  diftinction  between  the  cafe  of 
an  annuity  chargeable  upon  the  perfon  of  the  grantor, 
and  an  annuity  charged  upon  his  eftate  without  refe- 
rence to  the  perfon,  as  to  the  validity  of  the  contract 
independent  of  the  fecurities;  the  queftion  will  be, 
what  fhall  be  the  fituation  of  the  parties  in  the  latter 
cafe,  in  which  the  proof  of  the  contract  falls  to  the 
ground,  with  the  fecurities  which  uphold  it.  And  in 
order  to  decide  this  queftion,  we  muft  advert  to  what 
was  the  object  of  the  legiflature  in  this  act  of  parli- 
ament. The  end  of  this  law,  in  rendering  void  fecu- 
rities made  under  circumjlances  prohibited  by  the  itatute, 
is  not  only  to  avoid  what  has  been  done,  but  to  prevent 
the  thing  prohibited,  by  throwing  difficulties  in  the 
way  of  the  purchafer.     With  this  view  it  ilrips  him  of 

I  the 


OF  THE  SUBJECTS  OF  CONTRACTS 

f  *  226.  ]  the  benefit  of  any  fecurity  *  which  he  has  gotten,  if 
the  circumftances  of  the  tranfaction  be  not  conforma- 
ble to  the  requifitions  of  the  ftatute.  But  it  applies 
the  remedy  to  the  fecurities  which  are  to  be  cancelled, 
leaving  the  offender  to  make  out  his  contract  as  he  can. 
Notwithstanding  the  interpofition  of  the  ftatute,  the 
contract  ftill  remains  a  fale  of  an  annuity  in  fubftance. 
If  the  purchafer  fail  in  making  it  out,  he  has  to  thank 
himfelf  for  it.  It  is  his  own  neglect.  It  does  not 
therefore  follow,  even  in  this  cafe,  that  becaufe  the 
contract  is  incapable  of  proof,  the  purchafe  money 
fliall  be  recoverable  upon  an  allumpfit,  on  the  ground 
that  the  caufe  or  confideration  upon  which  the  money 
was  paid  has  failed,  for  that  is  not  the  cafe.  The 
confideration  fubfifts,  although  the  fecurity  be  can- 
celled upon  application  to  a  court  authorized  to  vacate 
it.  The  contract,  in  the  eye  of  the  law,  continues, 
although  there  be  a  defect  in  the  proof  of  it,  by  reafon 
of  the  ftatute  of  frauds  interfering  and  preventing  parol 
evidence  of  it. 

If  the  law,  by  an  implied  aflumpfit,  gave  the  gran- 
tee a  remedy  for  his  principal,  the  ftatute  would  be  of 

£  *  227.  J  little  effect  in  either  cafe.  *  Men  would  be  very  in- 
different whether  they  complied  with  the  requifitions 
or"  the  ftatute,  if  the  only  confequence  of  neglecting' 
them  were  the  fetting  afide  the  annuity,  the  annuitant 
being  left  debtor  for  the  money  advanced.  This  would 
make  the  ftatute  felo  de  fe\  for  it  is  feldom  that  thofe, 
whofe  necelfrties  drive  them  to  contract  upon  fuch  ex- 
orbitant terms,  are  in  a  condition  to  reftore  the  money  . 
they  have  received.  The  embarraflment  meant  to  be 
thrown  upon  the  grantee,  would,  if  that  were  required, 
fall  upon  the  grantor.  Perhaps  it  may  be  f*id,  that 
this  would  tend  to  deprive  the  grantee  of  both  nis  prin- 
cipal and  his  annuity,  which  will  be  more  than  an  ade- 
quate punifhment  for  the  neglect  of  the  requifitions  of 
the  ftatute.  It  may  be  foj  but  the  legiflature  have 
done  this,  not  directly,  but  confequentially.  If  the  ' 
contract  can  be  made  out  without  the  fecurities,  the 
Jaw  does  not  deny  the  parties  the  benefit  of  it.  But 
fince  it  is  executed  in  a  manner  that  the  law  does  not 
approve,  it  will  not  help  the  parties,  but  leaves  them 
in  the  ftate  it  finds  them  in,  denying  the  contractor  its 
protection,  which  he  has  not  deferved. 

Indeed 
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Indeed,  in  the  cafe  of  Shove  and  IVebb,  a  *  diftinction  r  *  228.  1 
is  attempted  between  an  annuity,  defective  by  a  ne-  supra, 
gleet  as  to  the  regifter  of  the  confideration,  and  an  an- 
nuity, defective  by  reafon  of  the  confideration  being 
of  a  nature  the  ftatute  prohibits ;  and  it  is  faid,  that 
the  latter  cafe  is  in  the  teeth  of  the  ftatute  5  from 
whence  we  are  to  infer,  that  the  former  is  not  fo.  But 
the  ftatute  makes  no  fuch  diftinction.  It  declares  in 
the  1  ft  claufe,  that  the  memorial  fhall  fet  forth  the 
Confideration  or  cemfiderations,  otherwife  the  deed, 
bond,  inftrument,  or  affurancej  fhall  be  null  and  void. 
And  in  the  4th  claufe  it  enacts,  u  that  if  any  part  of 
the  confideration  (hall  be  returned  to  the  perfon  ad- 
vancing the  fame,  or  in  cafe  the  confideration,  or  any 
part  of  it  is  paid  in  notes,  if  any  of  the  notes,  with  the 
privity  and  confent  of  the  perfon  advancing  the  fame, 
lhail  not  be  paid  when  due,  or  fhall  be  cancelled  or  de- 
ftroyed  without  being  firft  paid,  or  if  the  confiderati- 
on, or  any  part  of  it,  is  paid  in  goods,  &c.  in  all  and 
every  of  the  aforefaid  cafes,  it  fhall  and  may  be  lawful 
for  the  perfon  by  whom  the  annuity  or  rentcharge  is 
made  payable,  to  apply  to  the  court,  &c.  by  motion, 
to  ftay  proceedings  on  the  judgment  or  action;  and, 
if  it  fhall  appear  to  the  court  that  fuch  practices,  or 
any  of  them,  *  have  been  uf.d,  it  fhall  and  may  be  C  '  229.  J 
lawful  for  the  court  to  order  the  deed,  bond,  inftru- 
ment,  or  other  aflurance  to  be  Cancelled,  and  the  judg- 
ment, if  any  has  been  entered,  to  be  vacated."  The 
ftatute,     in   both   inftances,    applies   to  the  fecurities,  , 

and,  in  effect:,  inforces  the  fame  confequence.  It  fur- 
fiifhes  no  ground  from  whence  to  infer,  that  the  legifla- 
ture  intended  to  make  the  one  cafe  more  penal  than  the 
other. 

That  a  Contract  fhouid  rail  of  effect  for  want  of  the 
party,  claiming  a  benefit  by  it,  being  capable  to  fub- 
ftantiate  it  by  legal  evidence,  is  not  unufua).  If  a  man 
lend  another  money,  without  taking  a  fecurity  for  it, 
or  calling  in  evidence  to  witnefs  the  tranfaction,  and 
the  borrower  prove  difhoneft,  the  lender  has  no  remedy 
either  at  law  or  in  equity.  If  a  man  take  a  bond,  and 
there  be  no  witneffes  to  the  execution  of  it,  he  will  be 
incapable  of  recovering  thereupon  for  want  of  proof  of 
a  delivery.  Yet,  in  fuch  cafe,  he  can  have  no  relief 
either  at  law  or  in  equity.  This  ftatute  then,  in  re- 
fpect  of  the  neglect  or  maifeazance  of  the  vendee,  puts 
him  in  the  fame  fituation  as  he  would  have  been, 
had  he  taken  no  fecurity,  but  refted  on  a  parol  con- 
1  2  trail, 
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[  230-  ]  *  tract.  If  he  has  any  evidence  competent  to  prove 
the  contract,  he  may  recover  thereupon.  If  he  is  de* 
flcient  in  refpect  of  fuch  evidence,  it  is  his  own  fault. 
But  the  payment  of  the  money  being  upon  the  foot  of 
the  contract,  which  contract  the  law  leaves  untouched* 
it  feems  a  neceflary  confequence  that  no  new  contra4 
can  be  inferred  repugnant  to  the  original  contract,  , 
ivhicb  an  implied  ajjumpfit  to  reftore  the  confiderat'm 
would  be. 

The  conftruction  here  contended  for,  agrees  with 
the  words  of  the  act,  is  confonant  to  that  put  upon  a  1 
fimilar  legiflative  interpofition  againft  gaming,  and 
will  effectually  prevent  the  practices  meant  to  be  pro* 
hibited;  for  as  no  man  will  lend  money  on  fuch  a  parol  1 
contract,  fo  neither  will  he  place  himfelf  in  a  fituation 
which  will  expofe  him  to  the  fame  confequences  as  if 
he  had  done  fo.  But  if  the  conftruction  of  the  fta- 
tutes  be  that  the  contract  is  void,  and,  confequently, 
that  the  money  paid  upon  it  may  be  recovered  on  an 
implied  aflumpfit  (which,  if  the  cafe  of  Shove  and 
Webb  is  rightly  determined,  muft  be  the  cafe  in  all  the 
inftances  provided  againft  by  the  ftatute,  that  not  hav- 

r  *  2?i.  "1  inS  ma^e  *  tne  ^acJe  °f  a  diftinction  between  them,  | 
5  '  J  except  by  making  the  fecurities  abfolutely  void  for  a 
fault  in  the  inrolment,  but  voidable  only  in  the  other 
inftances)  a  man  may  fafely  adventure  any  of  the  things 
prohibited  by  the  act ;  as  the  worft  that"  can  happen  to 
him  is,  to  have  the  fecurities  fet  afide,  and  his  money 
returned,  which,  if  he  has  received  any  part  of  his  an- 
nuity, will  have  lain  at  that  intereft. 

Vide  21  H.  7.  If  the  fubjed  of  a  contrad  or  agreement  be  felf  evi- 
dently ufelefs,  as  tending  to  no  confequence  when  put 
in  execution,  this  will  render  the  contract  or  agree- 
ment void.  And  the  motive  to  confider  it  fo  will  be 
ftill  ftronger,  if  it  be  of  fuch  a  nature  as,  if  not  per- 
formed, it .brings  no  lofs  to  prejudice  to  the  party  fti- 
pulating  it,  and  if  fulfilled,  will  create  trouble  or  damage 
to  the  performer  5  becaufe,  engagements  of  this  kind 
produce  no  obligation:  for  how  can  a  man  have  a 
right  of  requiring  me  to  put  myfelf  to  any  charges,  or 
any  toil,  in  doing  a  thing  which  (hall  profit  him  no- 
thing ?  and  it  is,  indeed,  againft  reafon  to  under- 
take an  action  which  can  produce  no  good,  and 
may    produce   evil.      This   feems   to   be   one   ftrong 

ground 


OR  AGREEMENTS. 

•ground  for  the  diftinction  between  a  contract  tore-   r  #  2~2   -i 
ftrain  a  man  from  trading  generally,   and  a  contract   to 
reftrain  him   from   trading  in    a  particular   place;    for 
what  can  it  fignify  to  a  tradefman  in  London,  what  ano- 
ther  tradefnnan  does  nxNewcafile?  In  this  refpecl  our  Vi^e2P^  hlN 
law  is  agreeable  to  the  Roman  law;   for  that  law  would  5'C 
not   inforce    fuch   contracts  by  an   action.     As  if  any 
perfon  had  agreed  not  to  wafh  his  hands,  or  comb  his 
head,  or  change  his  linen  for  fuch  a  time,  or  to  abftain 
from  eating  for  feveral  days,  or  the  like. 

So  any  contract  which,  in  its  object,  wantonly  af- 
fects the  intereft,  or  the  feelings  of  a  third  perfon,  and 
thereby  difturbs  the  peace  of  fociety,  will  be  reprobat- 
ed in  a  court  of  juftice;  nor  will  any  action  be  retained 
thereupon. 

Therefore  a  wagering  contract,  that  a  woman  has  Cowper735. 
committed  adultery ;  or  that  an  unmarried  woman  has 
had  a  baftard,  would  be  void ;  becaufe  fuch  wagers  are 
not  only  an   injury    to  a  third  perfon,   but  difturb  the 
peace  of  fociety.     Therefore  the  law  will  not  permit 
third  perfons,   merely  for  the  purpofe  of  hying  a  wager,    r#39-^ 
thus  wantonly  to  expofe  *  others  to  ridicule,  and  libel    *■        33-  J 
them  under  the  form  of  an  action. 

Upon  this   ground    it  was  held,   that  no  aflumpfit  DaCoftav. 
would  lie,  upon  a  wager  between  two  indifferent  per-  J^es,  Cowptr- 
fons,   as  to  the  fex  of  Monfieur  the  Chevalier  D'Eon>  72?' 
for  although,  whenever  a  queftion  arifes  upon  a  real 
matter  of  right,   it  fhall  be  tried,    notwithstanding  the 
intereft  of  third   perfons,  not  parties,  may  be  affected 
by  it;  yet  two  indifferent  perfons  fhall  not,   by  a  wa- 
ger between  themfelves,    injure  a  third  by   trying,    in 
an  action  upon  a  wager,  whether  he  is  a  cheat  and  im- 
poftor ;  nor  attempt  to  fhew  in  fuch  an  action  that  he 
is  a  woman,  and  be  allowed  to  fubpaena  all  his  intimate 
friends,  and  confidential  attendants  to  give  evidence  to 
expofe  him. 

And  an  action  upon  a  contract  that  wantonly  tends  to 
the  introduction  of  indecent  evidence,  will  not  be  retain- 
ed in  a  court  of  juftice. 

As  if  a  wager  were  laid  that  a  woman  had  a  defect  in 
a  particular  part  of  her  body ;  or  that  fuch  a  perfon  was 
an  hermaphrodite,  or  had  a  particular  diforder  ;  or  as 
to  the  cafe  why  a.  woman  did  not  breed,  or  the  like. 
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LL  contracts  or  agreements  are  diftinguiflied,  in 
the  law  of  England^  into  Excuted  or  Executory. 

A  contract  or  agreement  is  faid  to  be  executed, 
when  two  or  more  perfors  majce  over  their  right  to  one- 
another,  and  thereby  change  the  property  therein, 
either  prefently  and  at  once,  or  at  a  future  time,  upon 
fome  event  that  (hall  give  it  full  effect:,  without  either 
party  trufting  to  the  other:  as  where  things  are  bought, 
paid  for,  and  delivered ;  or  where  a  man  has  lands  un- 
der fome  engagement,  and  difpofes  thereof  from  the 
time  fuch  engagement  ceafes. 

Contracts  executed  do  not,  in  general,  retain  the 
name  of  Agreements,  but  are  denominated  by  fome 
particular  term  applicable  to  their  refpeftive  natures. 
As,  a  Sale,  a  Grant,  a  Leafe,  an  alignment,  a  Mort-, 
gage,  or  the  like. 
E  *  23S'  1  *  Executory  contracts  or  agreements,  according  to 
the  ordinary  acceptation  of  the  term  Agreement,  are 
fuch  contracts  as  reft  on  articles,  memorandums,  parol 
promifes,  or  undertakings,  and  the  like,  entered  into 
preparatory  to,  and  introductory  of,  more  folemn  and 
formal  alienations  of  our  property  or  free-agency.  All 
promifes  or  agreements  to  give,  grant,  fell,  csV.  be- 
long to  the  former  clafs  :  all  promifes  or  undertakings 
to  do  or  fufrer,  belong  to  the  latter  clafs. 

A  contract,  therefore,  is  faid  to  be  executory,  either 
when  one  party  performs  and  the  other  is  trufted:  as  a 
loan  of  money,  on  a  promife  to  fecure  it  by  a  mortgage 
of  land  ;  or  when  neither  party  performs,  but  each 
trufts  the  other :  as  a  promife  to  take  in  charge  in  re- 
fpect  of  a  premium  to  be  given  ;  or  a  covenant  to  make 
a  leafe  in  confideration  of  a  fum  ilipulated  to  be  paid 
fqr  it. 

Contracts  or  agreements  are  applicable  to  all  rights, 
real,  perfonal,  or  mixed,  which  may  lawfully  become 
the  fubject  of  traffic. 

All 
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All  contra&s  and  agreements,  whether  *  executory   [     23°-  1 
or  executed,  may  be  confidered  :  firfl,  as  exprefs,  con- 
ftru£tive,    or  implicative.        Secondly,    as  (imple  and 
abfolute,  or   conditional.     And,  thirdly,  as   written  or 
unwritten. 

FirfT,  exprefs  contracts  or  agreements  are  where  each 
party  ftipulates  in  pofitivc  terms,  what  is  agreed  to  be 
done  or  omitted. 

Conftruclive  contracts,  or  agreements,  are  thofe 
where  the  law,  in  expounding  the  instrument  upon 
which  the  contract  arife?,  raifes  a  contract  of  a  diffe- 
rent nature  from  that  which,  prima  faciey  the  inflru- 
ment  imports. 

Thus,  though  a  grant  or  leafe  of  tythes  to  a  parifhi-  ^Ydwilz 
oner  for  a  year  is  not  good,  qua  fuch^  without  a  deed  ;  132!  Lev!  24. 
yet  the  law  will  give  effeft  to  it,  though  it  be  in  form  SirT.Rayo>  14. 
of  a  leafe,  under  the  notion  of  its  being  an  agreement  °um*cr  *l3* 
to  be  discharged  from   tythes :   which  is  an  agreement 
by  way  of  contract  by  retainer,  and  not  a  leafe. 

And  the  recitals  in  a  deed  for  transferring  property, 
refpe&ing    the    grantor's    eftate   in   *  that   property,  [  *  237.  ] 
amount,  by  conftruftion  of  law,  to  an  agreement  that 
the  grantor  is  entitled  as  is  ftated  infuch  recitals. 

Thus  where  A.  by  his  deed  poll,  reciting  that  ^fikej" 
"  whereas  he  was  pofTefTed  of  certain  lands  fori  Leon  122. 
years  for  a  certain  term,  affigned  the  fame,  by  good 
and  lawful  conveyance,  to  J.  S.  with  divers  covenants, 
articles,  and  agreements  in  the  faid  deed  contained, 
which  were  or  ought  to  be  performed  on  his  part:" 
the  queftion  was,  whether  this  recital,  viz,  "  Where- 
as he  was,  &c.  was  an  article  or  agreement  within 
the  meaning  of  the  condition  of  a  bond  which  was 
given  to  perform  covenants,  C3>.  And  it  was  held, 
that  it  was  an  agreement,  becaufe  m  fuch  cafe  the  af- 
fignor  agreed,  that  he  was  pofTefTed  of  it ;  for,  every 
thing  contained  in  the  deed  was  an  agreement,  and  not 
only  that  which  the  affignor  was  bound  to  perform  :  as 
if  a  man  recited  by  his  deed,  that  he  was  pofTefTed  of  a 
certain  intereft  in  certain  land,  and  affigned  it  over  by 
the  fame  deed,  and  tnereby  covenanted  to  perform  all 
agreements  in  the  deed  ;  if  he  were  not  pofTeflsd  of  fuch 
interefr,  the  covenant  would  be  broken.  And  it  was 
clearly  agreed,  in  the  principal  cafe,  that  if  the  party 

had 
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r  *  238.  ]  nac^  not  ^at  *  interefr  by  a  good  and  lawful  conveyance, 

the  obligation  was  forfeited. 
Graves  v.  S°  a  recital  in  articles  made  upon  a  marriage,  "  that 

White,  whereas  the  defendant  was   to  pay  to  the  plaintiff  one 

*Fieem.  57.  thoufand  pounds  for  the  marriage  portion  of  the  wife, 
2Eq.  ba.  Abt  *ke  plaintiff  covenanted  to  fettle,  &c.  was  held  to  be  a' 
652.  1.  good  ground  to  fupport  an  action  of  covenant,  and  the 

chancellor  faid,  that  court  would  decree  the  1000/.  to 
be  paid. 
Cro.  fclfa.  657.  Upon  the  fame  principle,  an  exception  in  a  deed 
indented  is  held  to  be  an  agreement :  as  if  one  let  land 
to  another,  excepting  a  particular  clofe ;  here  the  ex- 
ception is  an  agreement;  for  the  words  of  an  indenture, 
put  in  the  generality,  bind  both  parties,  and  are  taken 
to  be  the  agreement  of  each  party. 
Plowd.  6.7.  But  diftin6tions  have  been  taken  as  to  the   effect  of 

1  Leon.  117.     fuch  an  agreement;  for  it  is   faid  by  Mont ague ',   Juft. 
in   Dler  and   Manningham\    cafe,    that    if   one  make 
a  leafe  for  years  of  a  manor,  except  a  clofe,  &c.  ren- 
dering annually  a  rent,  &c.  and  the  leffee  is  bound  to 
perform  all   grants,    covenants,   and   agreements,  con- 
ienta,  exprejfa,    et  rccitata   in  the  indenture,    and    the 
£  #  239'  3  *^e^ee  difturb   the  leffor  in  the  occupation  of  the  clofe 
excepted,  he   has    forfeited  the   obligation  :  for,  when 
the  grantor  excepts  the  clofe,    the  grantee  is  content 
with  it,  and  that  the  leffor  fhall  occupy  it;  and  then 
this   is  an  agreement;  and   the  words,  "  content a ',  ex- 
pre/fa,  et  recitataf  do  each  of  them  go,  as  well  to  the 
exception  as  to  the  reft. 
Cro.  Eliz.  657.      But  the  above  cafe,  as  put  by  Montague,  has  fince, 
iRo!lRep.io2.in  the  cafe  of  Lady  Rufftl  and  Guhvel,  been  denied  to 
ii  Rep.  50  b.    ke  jaw>  fQ  far  as  g0eg  tQ  tjje  appljcation  of  the  obliga- 
tion to  the  excepted  part,  as   parcel  of  the  premiffes  ; 
for,  although  it  is  agreed  that  an  exception  is  an  agree- 
ment  of  the  lefiee,   that  the   land   excepted  fhall  not 
pafs  by  the  demife;    yet,  it  is  faid,  there,  not  to  be  any 
agreement,  that  he  fhall  not  occupy. 
Ia&i  Ruflel  ^ne  cafe°f  Rujfilznd  Gulwel,  arofeon  an  action  of  debt 

v.  Gulwel,        for  500/.  conditioned  for  the  performance  of  all  covenants, 
^r^llZ'  657  art^es>   and  agreements  in  fuch  an  indenture  (betwixt 
PL  747.  °0re'    l^e  plahitifF  on  the  one  part,  and  the  defendant  on  the 
other  part)  on  the  part  of  the  defendant  to  be  performed. 
In  the   indenture  was  contained  a  claufe,    "  that  the 

plaintiff 
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plaintiff  let  to  the  *  defendant  certain  lands,  called  E.  [  *  240  ] 
Pqflures,  excepting  a  cloje  called  E.  Clofe."  The  de- 
fendant pleaded,  that  he  had  performed  all  the  cove- 
nants, &c.  The  plaintiff  affigned  for  breach,  that 
the  defendant  entered  into  the  clcfe  excepted,  and 
thereof  diffcifed  her,  et  JI,  &c.  The  defendant  de- 
murred in  law.  And,  on  the  part  of  the  plaintiff,  it 
was  contended  to  be  a  breach  ;  for  that  the  exception 
was  an  agreement,  that  the  leffor  fhould  retain  it,  be- 
caule  an  indenture  is  the  deed  of  every  of  the  parties  ; 
and  that,  therefore,  the  difturbance  of  the  plaintiff 
from  the  occupying  thereof,  was  a  breacli  of  the 
agreement.  And  of  that  opinion  was  Gawdy,  Jufh 
.But  Popham  and  Fenner  were  of  a  contrary  opinion. 
They  agreed,  that  an  exception  was  an  agreement  of 
the  jeffee,  that  the  land  excepted  fhould  not  pais  by 
the  demife;  but  they  faid,  that  it  was  not  any  agreement 
that  he  fhould  not  occupy.  And,  afterwards,  this  cafe 
was  at  another  time  moved  again,  and  Popbam  faid, 
that  he  had  conferred  with  the  other  juftices,  and  the 
greater  part  of -them  agreed,  that  this  exception  was  not 
fuch  an  agreement,  as  was  within  the  intent  of  the  conditi- 
on of  the  obligation  ;  and  that  the  obligation  zvas  not  for  '- 
felted  by  this  difturbance, 

*  And  Coke,  Chief  Juflice,  in  the  cafe  of  Stampe  v.  r  *  2.  ^  ■* 
Liffordy  expreffed  himfelf  to  be  of  the  lame  opinion,  iRollRep.ioa- 
and  denied  the  cafe  as  put  in  Piowden  to  be  law* 

But  it  was  admitted,  in  the  cafe  of  Ruffe  I  and  Gul-  Supra. 
we\  that  fometimes  an  exception  in  a  leafe  amounted 
to  an  agreement  that  fhould  charge  the  leffee :  but  that 
was,  where  he  agreed,  on  his  part,  that  the  leffor 
fhould  have  a  thing  dehors,  which  he  had  not  previous- 
ly. As  if  the  leffor  let  lands,  excepting  a  way,  or  any 
other  profit  a  premier  \  this  it  was  faid  would  amount 
to  an  agreement  by  the  leffee,  that  the  leffor  fhould 
have  the  way  or  profit.  And  if  the  leffee  were  obliged 
to  perform  all  the  covenants  and  agreements  in  fuch  an 
indenture,  and  he  difturbed  the  leffor,  he  would,  in 
this  cafe,  forfeit  his  obligation;  for  here  the  leffee 
would  have  an  interelt  in  the  thing  excepted. 

So  in  debt   upon  bond   where  the   condition   was,  srevenWt 
that,  whereas  the  plaintiff  had  covenanted  with  the  de- cafe,  1  Leoa. 
fendant,  that  it  mould  be  lawful  for  the  defendant  to  324- 
cut  dov/n  wood  for  fire-boot  and  hedge-boot,  without 
making    any   wafte,    or    cutting    any  more  than  ne- 
ceffary :  and  the  plaintiff  affigned  the  breach  in  this 

covenant 
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[  *  242.  ]  *  covenant  (which  was  in  truth  the  covenant  of  the 
plaintiff)  that  the  defendant  had  committed  wafte  in 
felling  wood,  &c»  and  the  condition  was  to  perform 
all  covenants  and  agreements  :  exception  was  taken, 
becaufe  the  condition  ought  to  extend  but  to  covenants 
to  be  performed  on  the  part  of  the  leflee  :  but  the  ex- 
ception was  not  allowed  ;  for  it  was  the  agreement  of 
the  leflee,  although  it  was  the  covenant  of  the  leflbr. 
Cro.Eliz.  657.  So  a  refervation  of  rent  is  as  an  agreement  of  both 
Dyer  57.  parties  :  on  the  part  of  the  leflbr  for  the  refervation,  and 

21  E- 4-  6*  a-    of  the  leflee  to  take  the  land  at  the  rent  propofed. 

Thus  where  a  leafe  for  years  was  made  by  indenture, 

Styles4o7,43i.  yielding  and  paying  (o  much   rent   to  the  leflbr;    the 

2  RoJUi^'io  worc*8  a  yielding  and  paying,"  though  not  the   words 

of  the  leflee,  but  the  words  of  the  leflbr,  enjoining  the 

leflee  to  pay  the  rent,  were  held  to  make  an  agreement 

of  the  leflee  to  pay  the  rent. 

Cro.  Ja      9.        So  thefe  words   in  an  indenture  of  leafe,  "  and  the 

Pi.  5.  Poph.     faid  leflee,  his  executors  and  afligns,  fhall,  from  time 

136, 137-         to  time,  repair  the  faid   houfe,  and  (hall  leave  it  fo  re- 

Y  *    A  •?  1   Pa»reCl>  ^«"  amount  to  *  a  clear  agreement  between 

518  C  1.        tne  Part'es  >  anc*  kind  the  leflee,  by  his  acceptation  of 

the  leafe. 
Hob.  13Z.  ^  has  been  determined,    upon   the  fame   principle, 

that  a  leafe,  without  impeachment  of  wajic,  gives  the 
leflee  the  trees  growing  upon  the  eftate  demifed. 

So,  if  the  leflbr  covenant  and  grant,  "  that  it  (hall 
be  lawful  for  the  leflee  of  a  term  certain,  to  take  and 
carry  away,  to  his  own  ufe,  fuch  corn  as  fhall  be  grow- 
ing upon  the  land  at  the  end  of  the  term;"  although 
thefe  words  are  not  words  of  gift  of  the  corn,  but, 
merely,  that  it  mall  be  lawful  for  the  lefTee  to  take  it 
for  his  own  ufe,  yet  are  they  fufficient  to  transfer  the 
property. 

And  the  reafon  on  which  thefe  cafes  are  fo  under- 
flood,  feems  to  be,  that  where  perfons  are  agreed  up- 
on a  thing,  and  words  are  exprefled  or  wricten  to  make 
the  agreement,  although  they  are  not  apt  and  ufual 
words,  or  whether  they  proceed  or  not  from  the  pro- 
per party,  yet,  if  they  have  fubftance  in  them  tending 
to  the  effecl:  propofed,  and   the  proper  party  agrees  to 

them, 


ibid, 
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them,  the  law  will  give  them  *  effect:,  by  couftrucli-  [  *  244.  ] 
on,  according  to  the  intent  and  common  ufe  of  fuch 
words;  for  the  law  always  regards  the  intention  of  the 
parties,  and  will  apply  the  words  to  that  which,  in 
common  preemption,  may  be  taken  to  be  their  intent : 
and  the  agreement  of  the  minds  of  the  parties  is  the 
only  thing  the  law  refpects  in  contracts  ;  and,  there- 
fore, fuch  words  as  exprefs  the  intent  of  the  parties, 
and  have  fubftance  in  them,  are  fufficient. 

And,  therefore^  if  a  man  be  bound  in  an  obligation,  21  H.  6.  $r. 
which   is  indorfed,  that  the  obligee   wills  and  grants,  i?tz"  B:1,\ I5£* 

l         -c     l  li  A        1      1  , &  l-  1      '  B»*o.  cond.  58. 

that  it  the  obligor  nanus  by  the  arbitrament,  order,  t  Leon.  246. 
and  judgment  of  A.  and  B.  then  the  obligation  (hall  be 
void  :  it  is  no  ground  of  objection,  that  the  words  are 
the  word*  of  the  obligee,  and  not  of  the  obligor,  but 
the  condition  is  good  ;  for  there  is  the  fubitance  of  a 
Condition,  and  the  intent  of  the  parties  appears. 

And  a  covenant  by  parol,  takes  effect  as  an  agree- 
ment or  contract. 

Thus,  wherever  a  man  covenants  by  parol,  without  Fltz  "u  ?rev' 
fpecialty,  to  do  any  thing  for  a  certain  fum  of  monevyV  #  ajc  1 
or  the  like  ;  there,  if  he  *  do  not  according  to  his  co-  Bro.  tit.  Aaion 
venant :  as  if  he  either  omit  to  do,  or  does  in  a  bad  fur  le  Cafe,  Pi. 
manner  the  thing  covenanted  about,  an.  action  upon  £ '°  69  20  H. 
the  cafe  lies  j  becaufe  the  covenant  is  a  contract  or  ^  ,'g1^  6  * 
agreement  between  them.  aob.VideuH. 

As  if  one  covenant  to  cover  in  my  hall  or  my  houfe  i'i.3g  P1-  ^°- 
within  a  certain  time,  and  then  neglect   fo   to   do,  by  eafe'doeTnot 
reafon  whereof  the  timber  is  damaged  by  the  rain,  an  lieon covenant, 
action   on  the  cafe  lies  againft  the  covenantor.     So  if  jhere  nothing 
one  covenant  to  amend  certain  ditches  on    my   land,  m™c7 p8rfor" 
and  neglect  fo  to  do,  by  reafon  of  which  the  ewes,  who 
ought  to  feed  within  the  ditch,   come  upon  my  land  j3r  tA^  }ur  j* 
and  deftroy  my  corn,  a  good  action  on  the  cafe  lies  for  this  Cafe  7.  Con- 
nonfeazance  j  or  if  a  farrier  covenant  to  fhoe  my  horfe, traft  S- 
and  he  neglect  to  fhoe  him,  or   prick  him  in  (hoeing  14  H.  6  18.  b. 
him  j  or  if  one  undertake  to  plow  my  land  in  a  feafon-  2I  H.  6.  5$.  b. 
able  time,  and  he  do  it  in  an  unfeafonable  time,  or  ne- 
glect doing  it,  an  action  on  the  cafe  lies.     And  the  rea- 
Ion  of  all  thefe  cafes  is,  that  the  res  gejla  amount  to  an 
undertaking  and  a  matter  en  falt^  rather  than  a  thing 
founding  in  covenant. 

Implicative  contracts  are  fuch  as  do  not  arife  from  inch's  law, 

the180' 


OF  THE  NATURE  OF  CONTRACTS 

[  *  246.  ]  the  fpeeial  agreement  of  the  parties,  *  but  arife  by  acl 
and  operation  of  law,  out  of  the  circumftances  of  the 
cafe.  As  if,  on  a  fale  of  goods,  the  buyer  pay  mo- 
ney in  part  of  fatisfa&ion,  and  afterwards  the  whole 
value  of  the  goods  be  recovered  againft  him  at  law  ;  the 
money  fo  paid  upon  that  account,  becomes  money  re- 
ceived for  the  ufe  of  him  that  paid  it ;  and  the  law 
raifes  an  implied  aflumpfit,  upon  which  he  may  reco- 
ver it  in  an  action.  So,  if  an  hoftler  give  my  horfe 
meat,  or  a  taylor  make  my  cloaths,  the  one  fhall  have 
his  action  on  an  implied  contract  for  his  meat9  and 
the  other  for  his  work.  And  he  that  receives  money 
for  my  ufe,  or  to  deliver  it  over  to  me,  is  chargeable 
as  a  receiver.  So,  if  one  enter  into  an  infant's  or 
another's  land,  and  take  the  profits,  he  is  chargeable 
as  bailiff.  And  if  a  liberate  be  delivered  to  the  clerk 
of  the  hanaper,  who  has  affets  in  his  hands,  an  action 
of  debt  lies  againft  him.  So  does  it  upon  every  judg- 
ment. 

So,  wherever  a  man,  by  any  means,  hath  the  cus- 
tody of  goods  belonging  to  another  ;  the  law  implies  a 
contract,  by  which  he  is  bound  to  take  care  of  them 
according  to  the  nature  of  the  bailment. 
[  *  247.  ]  *  In  order  clearly  to  underftand  the  nature  and  extent 
of  th.e  contract  the  law  raifes  in  fuch  cafes,  it  is  necef- 
fary  to  ft  ate  what  are  the  feveral  forts  of  bailments. 
There  are  fix  forts  of  bailments. 

L,  Raym.  913.  Firft.  A  bare  naked  bailment  of  goods,  delivered 
by  one  man  to  another  to  keep  for  the  ufe  of  the  bailor, 
and  this  is  called  "  depcfitum."  In  this  cafe  the  law 
implies  a  contract  by  the  bailee,  that  he  will  take  fuch 
care  of  them,  as  that  they  may  not  be  damaged  by  any 
grofs  neglect  of  his  own.  For,  in  fuch  cafe,  it  would 
be  contrary  to  reafon  or  juftice,  that  where  a  man  is  to 
have  no  reward,  but  keeps  the  goods  merely  for  the 
uk  of  the  bailor,  that  he  (hould  be  charged  without 
fome  default  in  him  ;  it  does  not  feem  neceftary  that  he 
(hould  even  do  all  he  is  capable  of,  or  that  a  man  could 
do  for  himfeif  in  things  he  was  moft  concerned  for.  If 
he  keep  the  goods  with  an  ordinary  care,  he  has  per- 
formed the  truft  repofed  in  him.  And  this  is  going 
as  far  as  the  end  and  nature  of  fuch  a  contracl:  requires ; 
for  it  is  not^  to  be  fuppofed,  that  in  fuch  cafes  a  man 
engaged  to  take  care,  is  to  be  at  expences  extraordinary, 

or 
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flr  to  neglect  other  *  affairs  of  his  own,  though  perhaps   [  *  24°«  ] 
lefs  important  in  themfelves,  to  attend  other  men's,  as 
perhaps  he  might  do  if  he  acted  for  himfelf.     But  if 
the  bailee  keep  the  goods  bailed  to  him  as  he  keeps  his 
own,  it  is  evidence  that  he  has  difcharged  his  undertak- 
ing.    And,  therefore,  in  fuch  cafe,  although  he  keep 
his  own  but  negligently,  yet,  if  he  keep  the  others  in 
the  fame  manner,  he  (hall  not  be  chargeable.     As  ifThepropofi- 
the  bailee  be  known  as  an  idle,  carelefs,  drunken  fel-  tionhereputby 
low,  and  he  come  home  drunk,  and  leave  all  his  doors  m°ant  l^\yto 
open;  and  by  reafon  thereof  the  goods  bailed  to  him  iiluftrate  the 
happen  to  be  ftolen,  with  his   own,  yet  he  mail  not  be  conclufion, 
charged,  becaufe  it  was   the  bailor's  own  folly  to  truft  ^£U2£ 
fuch  a  fellow.     And  this  doctrine  is  agreeable  to  reafon,  of  his  own,  that 
and  to  the  civil  law.     Ex  eofolo  tenetur  fi  quid  dolo  com-  care,  applied  to 
miferit :    Culpa  autem  nomine,  id  eft,  defidia  ac  negli-  i"  futSci^uu '  ' 
gently  non  tenetur.      Itaque  fecurus   eji  qui  parum  dili- 
gent er  cufloditam  rem  furto  amiferet,  quia  qui  negligent  er 
ami co  rem  cuftodiendam  tradit,  non  «,  fed fua. •  facilitate 
id  imputare  debet. 

And  if  a  perfon,  receiving  goods  upon   fuch   a  bare  Hob  ,.  ,Cr^ 
naked  bailment,  were  to  enter  into  a  written  undertak-  214.2Cro.425. 
ing  to  re-deliver  them ;  it  *  would  not  charge  the  party  £  *  249.  ] 
undertaking  further  than   he  would  be  charged  by  the 
implication  of  law  :  for  it  would  not  go  further  than  a 
covenant,  that  the  covenantee  (hall  have,  occupy,  and 
enjoy  certain  lands,  which  does  not  bind  againft   the 
acts  of  wrong-doers. 

The   fecond  kind  of  bailment   is,    where   goods   or  L.  Raym.  913. 
chattels,  that  are  ufeful,  are  lent  to  a  friend  gratis  to  be 
ufed  by  him.     And  this  is  called  "  Commodatum ;"  be- 
caufe the  thing  is  to  be  reftored  in  fpecie. 

In  this  cafe  the  law  implies,  that  the  borrower  con-  Ibid.  91c. 
tracts  to  ufe  the  ftricteft  care  and  diligence,  to  keep 
the  goods,  fo  as  to  reftore  them  back  again  fafe  to  tlvj 
lender;  becaufe  the  bailee  has  a  benefit  by  the  ufe  of 
them.  And,  therefore,  if  the  bailee  be  guilty  of  the 
leaft  neglect,  he  will  be  anfwerable.  As  if  a  man 
lend  another  a  horfe  to  go  weftward,  or  for  a  month ; 
if  the  bailee  go  northward,  or  keep  the  horfe  above  a 
month,  and  any  accident  happen  to  it  iri  the  nor- 
thern journey,  or  after  the  month,  the  bailee  will 
be  chargeable :  becaufe  he  has  made  ufe  of  the 
horfe  contrary  to  'the  truft  he  was  lent  to  him  under; 
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£      250.  ]   *  and  it  may  be,  that,  if  the   horfe   had   been  ufed  n<* 
otherwife   than   he   was  lent,    the  accident  would  not 

Brafton,Hb.  3.  have  befallen  him.     This  is  agreeable  to  Bratton,  who 

€ap*    '  fays,  Is  aittem  cui  res  aliqua  utenda  datur^  re  obligatur^ 

qua  commodata  eft ;  fed  magna  differentia  eft  inter  mu- 
tuum  et  coirm.datum  \  quia  is  qui  rem  mutuam  accepit,  ad 
ipfam  reftituendam  tenetur,  vel  ejus  prciium,  ft  forte  in- 
cendio,  nana,  naufragio,  aut  latronum  vel  hoftiujn  in- 
curfu,  confumpta  fuerit\  vel  deperdita,  fubtracla,  vel 
ablata.  Et  qui  rem  uU) dam  accepit,  non  fufficit  ad  rei 
cuftodiam,  quod  talem  diiigentiam  adhibeat,  qualem  fuis 
rebus  propriis  adhibere  folet,fi  alius  earn  diligent ius  potuit 
cuftodire  ;  ad  vim  aut  em  major  cm,  vel  cafus  fortuitos  non 
tenetur  quis,  nifi  culpa  fua  intervenerit.  Ut  ft  rem  ftbi 
commodatam  dom'u  fecum  detulerit  cum  peregre  profettus 
fuerit,  et  illam  incurfu  hoftium  vel  pradonum,  vej  nau- 
fragioy  amiferit  non  eft  dubium  quin  ad  rei  *re/litutioncm 
teneatur. 

But  if  the  bailee,  in  the  preceding  inftance,  had  put 
the  horfe  in  his  (table,  and  he  had  been  frolen  from 
thence,  the  bailee  would  not  have  been  anfwerable  for 
him,  unlefs  he  or  his  fervants  had  left  the  houfe  or 
liable  doors  open,  and  the  thieves  had  taken  that  oppor- 
F  *'2K\  1  *  tunity,  and  had  ftolen  the  horfe;  for  then  he  would 
be  chargeable  :  becaufe  the  neglect  gave  the  thieves  the 
opportunity  to  fteal  it.  Brafton  fays,  the  bailee  mud 
ufe  the  utmoft  care,  but  yet  he  fhall  not  be  chargeable 
where  there  is  fuch  a  force  as  he  cannot  refift. 

L»Raym.9t3.  The  third  kind  of  bailment  is,  when  goods  are  left 
with  the  bailee  to  be  ufed  by  him  for  hire  ;  this,  in  the 
civil  law,  is  called  "  locatio"  et  "  conduclio."  And  the 
lender  is  called  locator,  and  the  borrower  conductor. 

Ibid.  In  this  cafe,  the  law  implies,  that  the  hirer  contracts 

.  to  take  the  utmoft  care,  and  to  return  the  goods  when 
the  time  of  hiring  is  expired.  But  every  man,  how 
diligent  foever  he  may  be,  being  liable  to  the  accident 
of  robbery,  though  a  diligent  man  is  not  fo  liable  as  a 
carelefsone;  the  bailee  will  not  be  anfwerable  in  this 
cafe,  if  the  goods  are  ftolerjf 

The  fourth  kind  of  bailment  is,  when  goods  or  chat- 
tels are  delivered  to  another  as  a  pawn,  to  be  a  fecurity 
for  money  borrowed  of  him  by  the  bailor ;  and  this  is 

called 
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called  in  Latin,  *  "  Vadium-"  and  in  Englijh,  a  Pawn,   [  #  252.  ] 
or  a  Pledge. 

And  as  to  this,  Braclon,  99  b.  points  out  the  nature  jby#  9I7# 
of  the  implied  contract.  Creditor,  qui  pignus  accepit,  29  A(T.  28. 
r/  obligatur,  et  ad  Mam  rejiituendam  tenetur ;  et  cum 
hujufmodi  res  in  pignus  data  fit  utriufque  gratia,  fcilicet 
debitoris,  quo  magis  ei  pecunia  crederetur,  et  credi- 
tors quo  magis  ei  in  tuto  fit  creditum,  fufficit  ad  ejus 
rei  cujlodiam  diligentiam  exaSIam  adhibere,  quam  ft 
praftiterit,  et  rem  cafu  amiferit,  fecurus  ejfe  poffit  nee  im- 
pedietur  creditum  petere.  So  that,  in  effect,  if  a  cre- 
ditor take  a  pawn,  he  is  bound  to  reftore  it  upon  the 
payment  of  the  debt :  but  yet  it  is  fufficient,  if  the 
pawnee  ufe  due  diligence,  and  he  will  be  indemnified  in 
fo  doing,  and  notwithstanding  the  lofs,  yet  he  (hall  re- 
fort  to  the  pawner  for  his  debt. 

The  fame  law  applies  id  relation  to  goods  found, 
the  property  in  which  continues  in  the  owner,  although 
the  pofleffion  is  in  the  finder.  The  law,  therefore, 
implies  a  contract  in  the  polTeflbr  to  ufe  an  ordinary 
diligence  to  preferve  them  for  the  owner. 

*  But  it  is  obfervable,  in  thefe  cafes,  that,  if  the  [*253*] 
money,  for  which  the  goods  were  pawned,  be  tendered 
to  the  pawnee  before  they  are  loft,  then  the  pawnee 
(hall  be  anfwerable  for  them  :  becaufe  the  pawnee,  by 
detaining  them  after  the  tender  of  the  money,  is  a 
wrong-doer,  and  it  is  a  wrongful  detainer  of  the  goods, 
and  the  fpecial  property  of  the  pawnee  is  determined. 
And  a  man  who  keeps  goods  by  wrong,  mull  be  an- 
fwerable for  them  at  all  events ;  for  the  detaining  of 
them  by  him,  is  the  reafon  of  the  lofs. 

The  fifth  kind  of  bailment  is,  when  goods  or  chat-  1L.Raym.913 
ties  are  delivered  to  be  carried,  or  fomething  is  to  be 
done  concerning  them  by  the  bailee,  for  a  reward  to  be 
paid  by  the  perfon  who  delivers  them. 

Thefe  cafes  are  of  two  forts;  either  a  delivery  to 
one  who  exercifes  a  public  employment,  or  a  delivery 
to  a  private  perfon.  If  it  be  to  a  perfon  of  the  firft 
defcription,  and  he  is  to  have  a  reward,  the  law  im- 
plies that  he  contracts  to  anfwer  for  the  goods  at 
all  other  events,  except  acts  of  God^  or  of  the 
enemies  of  the  king.  If  he  be  robbed,  he  is  charge- 
able, 
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I  *  254'  ]  *  a^e>  ^e  the  force  that  attack  him  ever  fo  great.  This- 
is  the  cafe  of  the  common  carrier,  common  hoymanj 
matter  of  a  {hip,  fcfr. 

If  the  delivery  be  to  a  perfon  of  the  fecond  defcrip- 
tion,  of  which  nature  are  bailees,  factors,  and  fuch 
like:  thefe,  though  to  have  a  reward  for  their  manage- 
ment", yet  are  only  to  do  the  bett  they  can.  If^  there- 
fore, the  bailee  be  robbed,  he  cannot  be  chargeable; 
for  it  would  be  unreafonable  to  fubject  him  to  the  exe- 
cution of  a  truft,  further  than  the  nature  of  the  thing 
puts  it  in  his  power  to  perform  it.  The  law,  there- 
fore, in  the  cafe  of  a  bailee,  factor,  or  the  like,  im- 
plies a  contract  to  ufe  his  abilities  to  take  care  of  that 
With  which  he  is  entrufted. 
Ibid.  The  fixth  fort  of  bailment  is,    when  there  is  a  -deli- 

very of  goods  or  chattels  to  fome  body,  who  is  to  carry 
them,  or  do  fomething  about  them  gratis,  without  any 
reward,  for  fuch  his  work  or  carriage.  And  this  is 
called,  in  the  language  of  the  Civilians,  "  mandatum. 
It  is  an  obligation  which  arifes  ex  mandato.  It  is  what 
we  call  in  Englifo  an  acting  by  commifiion.  And  if  a 
C  *  2-c.  "I  man  acts  by  commifiion  for  *  another  gratis,  and  in 
executing  his  commiffion  behaves  himfeif  negligently, 
he  is  anfwerable 
Ibid.  916.  But,  in  thefe  cafes,  there  will  be  a  difference  in  the 

Keihv.  160.  implied  contract,  on  the  evidence  how  the  undertak- 
2  **a3''  ll  in&  aPPears  to  nave  been  entered  upon;  whether  gene- 
Bro.  AdVfur  ra^v  or  Specially :  for  in  the  former  cafe,  the  under- 
ca.  78.  taker  only  contracts  in  law  againft  grofs  neglefl.     And,    . 

1  v^nt-  121.  therefore,  if  one  undertake  to  carry  brandies  for  ano- 
&qA.G?2%  tner>  *anc*  m'fcmef  be  done  to  it,  by  fome  perfon  meet- 
ing the  cart  that  it  is  in  by  the  way,  the  bailee  will  not 
be  liable  :  as  if  a  drunken  man  come  by  in  the  ftreet, 
and  pierce  the  calk.  And  the  reafon  is,  that  the  bailee 
is  to  have  nothing  for  his  pains.  But  in  the  latter  cafe, 
namely,  if  a  man  take  upon  himfeif  exprefsly  to  do  fuch' 
an  act  fafely  and  fecurely,  if  the  thing  come  to  any  da- 
mage by  his  mifcarriage,  the  law  implies  a  contract  that 
he  will  be  anfwerable;  the  reafon  for  which  is,  that  he 
undertakes  the  tajk,  and  is  entrufted  upon  thofe  terms. 
Speck  v.  The  law  alio  implies  a  contract  where  the  fherifflevies 

Richards.  money  on  a  levari  facias,  ifc.  and  returns  paratus  habeo, 
Hob.  206.  an(J 

Parkifon  v. 
Colliford, 
March  i,j. 
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and  does  not  *  deliver  it  in  court;  and  an  action  of  [#256.  ] 
debt  lies  againfl  him  in  fuch  cafe  ;  becaufe,  although 
.there  be  no  cxprefs  contract,  yet  there  is  a  contract  in 
confideration  of  law ;  for,  when  the  money  is  levied,  the 
action  ceafes  againft  the  party,  and  is  ipjb  faflo,  trans- 
ferred to  the  fheriff. 

Upon   the  fame  principle  of  an  implied  afTent,  the  3  Cro.  344. 
law  concludes   that,    if  one  man  take  another   man's F,nch-  "• 
wife  and  cloath  her,  he  intends  to  give  the  apparel  unto  l     '  4"    3* 
her ;  and  her  hufband  may  take  her  with  the  apparel, 
and  no  a£tion  lies  againft  him. 

It  is  held,  on  the  fame  reafon,  that  if  a  man  deliver 
fluff  or  other  wares  to  another  man's  wife  (knowing 
her  to  be  a  feme  covert)  to  make  apparel,  without 
her  hufband's  privity  or  allowance  ;  it  is  a  gift  of  the 
fluff  unto  her  :  and  her  hufband  fhall  not  be  charged  in 
any  action  for  it. 

So  the  law  implies  an  agreement  that  the  grantee  of 
one  thing,  fhall  have  every  other  thing  neceflary  to  the 
full  enjoyment  of  what  is  granted. 

*  Thus  if  a  man  grant  to  me  all  his  trees  growing  in    [  *  257.  J 
his  woods;    he  is  taken  by  implication  to  grant  me Plowd. Comm. 
leave  to  come   upon  the  ground,  and  cut  them  down, ,5* 
and  carry  them  through  his  land. 

So  if  land  be  granted  to  a  man  ;  the  law  implies  an 
agreement  that  he  fhall  have  a  way  to  it,  although  it 
be  not  exprefsly  mentioned. 

Again,  If  a  man  licenfe  another  to  lay  leaden  pipes  Saund.  322, 
in  his  land  for  the  purpofe  of  convejing  water  to  the  so- 
other's cittern  ;  the  law  implies  an  agreement  that  the 
grantee  may  enter,  and  dig  up  the  land  to  mend  the 
pipes.- 

And  equity,  alfo,  in  fome  cafes,  implies  contracts, 
without  any  exprefs  agreement  of  the  parties. 

Thus  if  A.  fells  lands  to  B.  who  afterwards  becomes TardiffV. 
a   bankrupt,    part   of   the    purchafe    money   not   be-  oCQghan^ 
ing  paid;  here  equity  implies  a  contract  or  agreement, per L.camdcn. 
that   the   land    ihall    fland    charged    with    To    much  Et  vid.  Brown 
of  the  purchafe  money  as  was  not  paid,  without  any  Rep-Chan* 
fpecial  contract  for   that    purpofe  :    and,  to  give  this  Poliexfcn 

Vol.  I.  K  conftructive  v.  Moore, 

3  Atk.  »7Z. 
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[  *  258.  ]  *  conftruitive  agreement  efFeit,  equity  confiders  the 
purchafer  to  be  a  truftee,  to  the  extent  of  the  money, 
for  the  vendor. 

So  if,  after  the  time  flioulated,  the  lefTee  continues 
to  enjoy  the  thing  leafed  without  any  oppofition  from 
the  leflbr;  both  of  them  are  fuppofed  not  only  to  pro- 
long the  contract  until  they  declare  off,  but  for  fuch  a 
time  as  the  original  kafe  was  meafured  by,  and  on  the 
Dig.  lib.  19.  fame  conditions  ;  for,  qui  impleto  tempore  conduftionis 
ut- 2-  rcmanfit   in   conduSHoney    reconduxijfe    videbitur.       And, 

therefore,  if  there  be  leflbr  and  leffee  for  feven  years, 
and  the  leffee  hold  over  after  the  feven  years  deter- 
mined, he  is  from  thenceforward  confidered,  in  law, 
as  tenant  from  year  to  year;  for,  during  the  feven 
year?,  the  term  is  executory  for  every  year,  and,  in 
refpect  to  the  execution  of  it,  it  is  the  fame  as  if  there 
had  been  feveral  contracts,  one  for  one  year,  and  ano- 
ther for  another  year,  and  fo  for  every  year  feverally. 
And  the  tenant  holding  over,  is  confidered  as  doing 
fo,  upon  the  fame  terms  as  he  engaged  upon  originally. 

Secondly,  contracts  and   agreements,  we  have  ob- 
ferved,  are  either  fimple  and  abfolute,  ot  conditional. 
[  *  259.  ]      '*  A  contract:  or  agreement  is  faid  to  be  fimple  and 
abfolute,    where   one   party  obliges   himfelf  poiltively 
and  without  condition  to  fuch  or  fuch  a  performance  j 
in  which  cafe  the  other  party  may  require  it  to  be  car- 
Fitzh.  tit.  Debt  ried  into  effeit :  as  if  I  make  a  leafe  for  years  to  another, 
I29-  and  he,  in  confideration  thereof,  promife  to  pay  me  a 

H  - '  **"  rent  ky  tne  year  i  this  is  a  good  contract,  and  upon 
69,'  77.  failure  in  performance  will  fupport  an  action  of  debt 
for  the  rent  yearly.  So  if  I  fell  my  lands  for  twenty 
pounds  to  be  paid  on  a  day  certain  ;  in  this  cafe,  if 
the  money  be  not  paid,  I  may,  after  the  day,  main 
tain  an  action  for  the  money,  though  the  land  be  not 
allured  ;  for  the  purchafer  may  compel  me  to  allure 
it.  Again,  if  a  man  take  my  money,  and  promife  to 
build  me  a  houfe  by  fuch  a  day,  this  is  a  good  con- 
tract, and  I  may  fue  for  breach  of  it. 

A  conditional  agreement  is,  where  the  obligati- 
on thereof  is,  in  fome  refpeit,  made  to  depend  upon 
fome  particular  and  uncertain  event ;  or,  at  leafr, 
an  event  uncertain  at  the  time  in  the  minds  of  the 
contracting  parties,  proceeding  either  from  the 
ait  of  God,  or  the  ait  of  the  parties.  As  if 
agree  to  purchafe  an  eftate  of  B.  on  condition  that  my 

foil 
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*  fon  returns  from  India  on  fuch  a  day.     This  condi-    [  #  260.  j 
tion,  until  it  happens,  fufpends  the  obligation  ;    and   if 
it  does  not  happen,  difannuls  it. 

So  if  I  agree  to  give  one  thoufand  pounds  to  A.  if 
he  marry  B.  my  daughter  ;  here  the  obligation  to  pay 
the  money  is  fufpended,  until  the  event  ftipulated  takes 
effect. 

Again;  if  an  agreement  be,  that  if  B.  deliver  me  33 H-  6.fol.43 
twenty  pounds  worth  of  cloaths,  or  afTure  me  fuch  a 
piece  of  land,  that  I  (hall  pay  him  twenty  pounds  : 
this  is  a  good  agreement  conditionally;  and  after  the 
performance  of  the  condition  (but  not  before)  B.  may 
naintain  an  adtion  for  the  money. 

So,  if  one  fell  cattle,  upon  condition  that  if  the  ven-  Perk.fec.  712. 
for  do  fuch  a  thing,  then  lie  fhall  have  twenty  pounds 
For  them,  elfe  but  ten  pounds;  this  is  a  good  contract, 
md  the  fame  will  be  more  or  lefs,  as  the  condition  is 
or  is  not  performed. 

And  fome  contracts  or  agreements  are  conditional,  17  e.  4. 1. 
■with  a  reference;  in  which  cafe  they  *  are  imperfect,  [  *  261.  ~\ 
.intil  the  reference  made :  as  if  A.  and  B.  bargain  and 
[agree,  that  B.  fhall  go  upon  A.'s  land  and  fee  his  corn, 
Imd,  if  it  pkafe  him  upon  fight,  that  then  he  fhall  have 
t,  paying  to  A.  forty  pounds  for  every  acre  :  here  the 
'rontradr.  is  binding  upon  A.  if  B.  likes  the  corn, 
other  wife  not. 

So  if  I   bargain   with  you,  that  I  will  give  you  for  Dyer  91  b. 
/our  land  as  much  as  it  is  reafonably  worth,  and  refer  *4H.  8. 17. 
!o  a  third  perfon  to  adjudge  what  is  the  value:  here 
he  contracl:  is   incompleat,    until   the  referee  adjudge 
he  value;  but  after  the  value  adjudged,  both  parties  are 
pound. 

Conditions  added  to  contracts,  may  be  divided  into 
wo  kinds :  namely,  firft,  Unlawful ;  and,  fecondly, 
lawful. 

Firft,  as  to  unlawful  conditions. 

The  effecl:  of  adding  an  unlawful  condition  to  a  con-  Co.Litt.2o6.b. 
radt,  varies  according  to  the  nature  of  the  contracl:,  * 

ind  of  the  condition.     For,  if  a  man  be  bound,  upon 
ondition  that  he  do  an  act  malum  infe\  as  that  he  kill 
\.  S.    the  bond    is    void.       But   if  a   man    make   a 
K  2  feoffment, 
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[  *  262.]    #  feoffment,  upon  condition   that  the  feoffee  fhall  kill 

J.   S-    the  eftate  is   abfolute,    and   the  Condition  void. 

In   both   inftances   the   law  aims  at  the    fame    object,: 

namely,    the   preventing   the   crime.     P^or,  in  the  for-r 

mer  cafe,  left:  the  obligee  fhould  have  any  temptation', 

to  do  the  act:,  the  lav/   frees  him    from   the   penalty  ofc; 

the   bond.      And  for  the  fame  reafon  the   law,  in  thei 

latter  cafe,  fecures   to  the  feoffee  the  poffeflion  of  the 

land,  without  performing  the  condition. 

Ibid,  et  Cro.  Ja.      All  conditions  that  are  repugnant  to  the  nature  of  th*i 

596.  13H.  7     contract  entered  into   are  void,  as  being  againft  law.v 

^F?cemCaninan  And»  therefore>  if  a  man  make  a  feoffment  in  fee,  up-,] 

2  Vern.  233.     on  condition  that  the  feoffee  (hall  not  alien,  this  coim 

dition   is  repugnant  and    void ;    and   the  eftate  of  the 

feoffee  is  abfolute:    becaufe  the   power  of  aliening  is 

incident  to  the  grantee  of  a  fee. 

Ibid.  Upon  the  fame  principle  it  is  held,  that,  if  a  mam 

make  a  feoffment  in  fee,  upon  condition  that  the  feoffecc 

fhall   not  take  the  profits  of  the  land  ;  this  condition 

is  againft  law,  as  being  repugnant  to  the  grant :    for 

the  feoffment  of  the  land  includes  the  profits;  and  (ftp 

eftate  is  abfolute. 

[  #  263.  ]        *  But  a  covenant  or  bond,  with  a  condition  that  the 

feoffee  fhall  not  take  the  profits  of  the  land,  or  fhall 

not  alien,  is  good. 

Ibid.  The  reafon  of  thefe  diftinclions   is,  that  in  cafe  oj 

the  covenant  or  bond,  the  feoffee  may  alien  or  take  the 

profits,  if  he  will  forfeit  his  covenant  or  bond  ;  confe- 

quently  there  is  no  total  bar  to  alienation  or  receiving 

the  profits  :  but  otherwife  it  is,  as  to  fuch  a  condition,. 

added  to  the   feoffment;    for  if  that  were    good,-™ 

alienation  or  taking  the  profits,  could  take  effect. 

Secondly,  lawful  conditions  may  be  divided  infl< 
poflible  and  impofiible. 

Lawful,  pofiible  conditions,  may  be  divided  into 
three  forts,  according  to  the  effects  they  produce. 

Firft  ;.  fuch  as  accomplijh  the  contracts  that  depend 
upon  them  :  as  if  a  man  agree  with  his  leffee  for  years, 
that,  upon  payment  of  100/,  within  the  term,  he  will 
convey  to  him  the  fee. 

Secondly  ;     fuch     as     dijjbhe    a     bargain :     as    il 

a  lsafc 
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f  a  leafe  be  made,  with  a  condition  to  be  void  if  the   [  *  264.  ] 
effee  under-let,  or,  if  he  become  a  bankrupt,  or  the 

Thirdly ;  fuch  as  neither  accompli/!)  nor  dijjblve  a 
contract  or  bargain,  only  making  fome  change  in  it : 
as  if  one  agree,  that  if  6  per  cent,  (being  the  intereit 
due  upon  a  mortgage)  be  paid  within  three  months 
after  it  becomes  due,  the  intereft  {hall  abate  to  5  per 
cent.  Of  the  fame  nature  is  an  agreement,  that,  in 
cafe  an  houfe  that  is  let  furnifhed,  be  given  up  to  a  fu- 
ture tenant  without  certain  moveables,  which  are  pro- 
Imifed  him,  the  hirer  .(ball  have  it  fo  muych  the  cheaper. 

Again  impoflible  conditions  are  diviiible  into  fuch  as 
are  fo,  at  the  time  of  entering  into  the  contract;  ;  and 
fuch  as  become  fo  by  matter,  ex  pofl  jaclo. 

There  are  feveral  diverfities  in  the  cafes  of  impoflible  Co.  Litt.  206. 
conditions,  in  their  effects  on  contracts  :   Ex.  gratia,  if 
la  condition,  poflible  at  the  making  thereof,  but  becoming 
limpoflible  by  the  act  of  God,  be  annexed  to  a  contracl 
{executed,  as  a  feoffment,  gift  in  tail,  or  the  *  like ;  the   [  *  265.  ] 
jeitate  of  the  feoffee,  &c .  (hall  not  be  avoided  thereby ; 
as  if  a  man  make  a  feoffment,  upon  condition  that  the 
(feoffor   go  to  the   city  of  Paris  about  the  affairs  of  the 
jjfeoffee,  and   prefently  after  the  feoffor   die,  fo  as  that 
it  is  impoflible,  by  the  aft  of  God,  that  the  condition 
tfhould  be  performed,  the  eftate  of  the  feoffee  is  never- 
jthelefs   become   abfolute.      But   if  fuch   condition  be 
(added   to  an  executory  eontracl:  as  if  there  be  a  bond, 
[recognizance,    and  the  like,  with   condition   that  the 
(obligor  {hall  appear  the  next  term  in  fuch  a  court;  if, 
before  the  day,  the  obligor  or  ccmufor  die,  the  recog- 
:  nizance  or  obligation  is  faved.     And  the  reafon  of  this 
j  diverfity  is,  becaufe  the  eflate  in  the  land  is   executed 
j  and  fettled  in  the  feoffee,  and  cannot  be  redeemed  back 
I  again  but  by   matter   fubfequent ;  namely,  the  perfor- 
mance of  the  condition.     But  the  bond  or  recogni- 
I  zance  is   a  thing  in    action,    and  executory,  whereof 
\  no  advantage  can  be  taken,  until  there  be  a  default  in 
(  the  obligor.     And,    therefore,   in   all    cafes,    where  a 
!  condition    of  a    bond,    recognizance,    &c.    is  poflible 
j  at   the    time    of  the    making   of  the   condition,    and, 
j  before    the    fame    can    be    performed,    the    conditi- 
i  on  becomes  impoflible,    by   tye   act  of  God,    or   of 

the 
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[  *  266.  ]   *  the  law,  cfc.  there  the  obligation  is  faved.     But  if 

the  obligation  of  a  bond,  iffc.  be  impofiible  at  the  time 

of  making  the  condition,  the  obligation,  &c.  is  Tingle: 

Fitzh.  Oblig.    as  if  a  man  be  bound  in  an  obligation,  C5V.  with  con- 

13.  Bio.  tit.      dition,  that,  if  the  obligor  do  go  from  the  church  of 

PWd7'-2        St.  Peter,  in  Wejlminjhr,  to  the  church   of  St.   Peter, 

in  Rome,  within  three   hours,  the  obligation   fhall  be 

void.     Here  the  condition  is  void  and  impofiible,  and 

the  obligation  ftands  good.     And  the  law  is  the  fame 

in  cafe  of  a  feoffment  in  fee,  with  condition  fubfequent^ 

that  the  feoffee  (hall  go  as  aforefaid,  the  eftate  of  the 

feoffee  is  abfolute,    and  the  condition  impofhble  an$ 

void. 

But,  in  this  refpec~r,  there  is  a  diftinclion  between  a 
condition  of  this  kind  that  is  precedent,  and  fuch  a  con? 
<\\{\on  fubfequent  \  for,  in  the  former  cafe,  no  eftate  or 
intereft  will  grow  upon  it :  as  if  a  man  make   a  leafe 
for  life,  upon  condition   that,  if  the  leffee  go  to  Rome, 
as  aforefaid,  then  he  fhall  have  a  fee  :    here  the  condi- 
tion precedent  is  impofiible  and  void,  and  therefore  no 
fee  fimple  can  grow  to  the  leffee. 
[  *  267.  1       And  a  diftin&ion  is  alfo  taken  upon  bonds,  *  recog- 
nizances, and  executory  contracts,   where  the  impof- 
fible  condition  is  part  of  the  bond,  recognizance,  or 
contract,  and  where  it  is  indorfed  or  underwritten ;  for, 
in   the   former  cafe,    the  initrument  thereby  becomes 
void. 
Pulleiton  v.         Therefore  where,  on   a  fare  facias  againft  bail,  re- 
Agnew.  iSalk.  citing   a  recognizance  taken  in  the  time  of  King  WiU 
Ster*  '■ Ut"    ^w  tne  Third  ;    wherein  the  condition   was,  that  the 
defendant  fhould  render  his   body  Prifona  Mar.  Ma- 
refch.  Dcmincs  Regina  nunc :    it  was  urged,  that  the 
condition  was  impofiible,  and   in  confequence  the  re- 
cognizance fingle.     Et  per  Holt,  Chief  Juft ice,  where, 
the  condition  is  underwritten  oj  indorfed,  there  that  is 
only  void,  and  the  obligation  is  fingle;  but  where  the 
condition  is  part  of  the  lien  itfelf,  and  incorporated  there- 
with, if  the  condition  be  impoifible,  the  obligation  is 
void. 

We  muff  carefully  diftinguifh  between  conditions 
annexed  to  contracts  or  agreements,  and  circumftances 
annexed  which  feem  to  import  conditions,  but  which 
are  modal  only,  neither  fufpending,  difannulling,  nor 
altering  the  obligation  of  them,  but  only  relating  to 
the   manner  of  performance :    as  that  an  agreement 

fhall 
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*  (hall  be  performed  at  a  certain  day,  or  in  a  certain   [  #  268.  ] 
place. 

Thus,  if  a  man  have  land  let  out  on  leafe,  and  enter 
Into  an  engagement  for  falc  thereof,  upon  condition 
of  its  being  freed  at  a  certain  day  ;  fuch  a  claufe  neither 
fufpends,  nor  difannuls  the  obligation  of  the  agree- 
ment, but  only  amounts  to  a  Stipulation,  by  which  the 
feller  puts  off  the  delivery  of  the  thing  fold,  till  it  is  at 
liberty,  which  he  engages  it  (hall  be  at  a  certain  time. 
So,  if  two  perfons  enter  into  a  contract  for  fale  of  an 
eftate,  and  the  conveyances  are  agreed  to  be  made,  and 
the  purchafe  money  paid  at  fuch  a  place  and  time:  the  Noy's  Maxims* 
obligation  of  the  agreement  binds  the  parties  from  the  9* 
moment  it  is  entered  into,  and  the  time  and  place  are 
only  circumftances  that  affect  the  performance  of  the 
engagement.  Of  this  nature  alfo  are  all  collateral  or 
incidental  circumftances,  attending  agreements  for  fale 
of  land,  &c. 

Such  Statements  do  not  import  conditions,  whereby 
the  parties  are  to  be  coniidered  as  contracting  on  the 
ground  of  a  ftrict  compliance ;  but  are  mere  circum- 
itances  that  admit  of  compenfation.  And  in  this  re- 
fpedt  *  our  law  proceeds  upon  the  fame  principles  as  [  *  269.  ] 
the  Roman  law.  For  if  one  had  land  engaged,  and 
fold  it  upon  condition  of  freeing  it  at  fuch  a  time ;  in 
this  cafe  that  law  allowed  the  buyer  to  have  an  action 
againft  the  feller,  to  force  him  to  free  his  land  at  the 
time  appointed,  or  let  him  into  pofTefiion.  Namfi  /V/ Dig.  1. 18.txt.  1. 
aclum  eft,  ut  omni  modo  intra  Kalendas    Julias  venditor  Pe  J9**1" 

-,•'•.,  ,_,.  «v,  r  ,  hend.  erupt, 

fundum  liberaret,  ex  erupto  erit  actio,  ut  liber et\  nee  Jub  &c>  |eg>  ^If 

conditione  erupt  io  facia  intelligetur  :    vetuti  fi  hoc  mo  do  in  it. 

eruptor  interrogaverit,  erit  mihi  fundus  eruptus,  ita  ut 

intra  Kalendas  fulias  liberes  ?  vel  ita,  ut  intra  Kalendas 

a  Titio  rcdimas  ?  Si  verofub  conditione  eruptio  facia  efty 

non  poterit  agi,  ut  conditio  impleaiur. 

Thirdly.    Contracts  and  agreements  are  either  written 
Or  unwritten.  Quaere,  if  be- 

This  distinction  between  written  and  unwritten  con-  fore  Statute  of 
tracts  or  agreements,    feems  to  have   originated  with  J^iagree- 
the  Statute  of  frauds  and  perjuries,   which  was  paSTed  ments  were 
in  the  29th  Car.   2.  and  was  made  to  prevent  perfons  favored?  Treat 
from   fwearing   verbal  agreements  upon   others,    and    q*  l  ■  r^' 
thereby  charging  the  parties  in  equity  to  perform  them, 

though 
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[  *  270.]  though  the  agreements  had  *  never  been  made.  To 
38  Car.  2.  c.  3.  this  intent  the  ftatute  ena£ts,  "  that  no  acYion  (hall  be 
brought,  whereby  to  charge  any  perfon  upon  any  agree- 
ment made  upon  any  confideration  of  marriage,  or  up- 
on any  contract  or  Tale  of  lands,  tenements,  or  here- 
ditaments, or  any  intereft  in  or  concerning  the  fame, 
or  upon  any  agreement;  that  is  not  to  be  performed 
within  the  fpace  of  one  year  from  the  making  thereof, 
unlefs  the  agreement  upon  which  fuch  a&ion  (hall  be 
brought,  or  fome  memorandum  or  note  thereof  (hall  be 
in  writing,  and  figned  by  the  party  to  be  charged  there- 
with, or  fome  other  perfon  thereto  by  him  lawfully 
authorized." 
\  In  obferving  upon  the  effe£fc  and  operation   of  this 

ftatute,  I  fhall  firft  confider  what  has  been  the  conftruc- 
tion  of  the  words  in  the  order  as  they  ftand,  and,  fecondly, 
what  are  the  exceptions  out  of  the  ftatutr. 

The  firft  words  then  are,  "  no  aclion  fhall  be  brought 
to  charge  any  perfon."  And  thereupon  it  is  obferv- 
able,  that,  although  by  thefe  words,  fuits  in  Chancery 
for  the  fpecific  execution  of  contrails  or  agreements  are 
[  *  271.  ]  not  exprefsly  prohibited,  yet,  courts  of  equity,  *  upon 
a  principle  which  will  be  hereafter  explained,  were, 
for  the  mod  part,  confequentially,  thereby  deterred 
from  retaining  fuits  upon  contracts  or  agreements  not 
made  conformable  to  the  ftatute,  unlefs  in  cafes  where 
fome  circumftance  intervenes,  whereon  an  equity  may 
be  raifed, l  notwithstanding  the  requifitions  of  the  fta- 
tute  are  not  complied  with. 

The  next  words  that  occur  in  this  claufe  of  the  fta- 
tute of  frauds,  are  the  words,  w  any  agreement,  &c." 
And  hereupon  it  has  been  held,  that,  although  the 
words  of  the  ftatute  be  general,  namely,  "  upon  any 
agreement  made  upon  any  confideration  of  marriage, 
or  upon  any  contract  or  fale  of  lands,  C5<r."  which 
phrafe  is  fufficient,  in  point  of  extent  of  operation,  to 
comprehend  all  agreements,  and  all  contracts  ;  yet  as, 
in  the  true  conftru&ion  of  this,  as  of  every  other  fta- 
tute, the  end  and  intent  of  the  makers  of  it  is  to  be 
conlidered,  and  that  was  to  prevent  frauds  and  perju- 
ries, all  contracts  and  agreements  which,  though  not 
in  writing,  are  in  their  own  nature  free  from  all  danger 
of  introducing  fraud  or  perjury,  are  out  of  the  purview 
of  this  ftatute. 

Upon 
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*  Upon  this  ground  it  has  been  determined,  that  a  [  *  272.  ] 
judicial  fale  of  an  eftate  under  a  decree,  is  clearly  out 
I  of  the  mifchiefs  intended  to  be  prevented  by  the  ftatute  : 
I  therefore,  where  A.  being  likely  to  die,  made  a  con-  Att.  Cert.  v. 
veyance  of  a  real  eftate  in  favour  of  a  charity,  and  then  Da/'  *  Vci' 
made  a  will,  by  which  he  gave  3000/.  (the  exact  value 
qf  that  land)  and  alfo  250/.  to  the  fame  charity,  and 
;  gave  the  eftate  to  D.  (wife  of  B)  and  C — A  bill  in 
;  Chancery  was  brought  for  an  account,  and  for  a  fettle- 
I  ment  of  the  eftate  under  ti*3  will  ;  and  a  decree  was 
had  thereupon,  and  a  mafter  was  thereby  directed  to 
receive  a  fcheme  for  carrying  the  conveyance  into  exe- 
cution, the  foundation  of  part  of  which  was,  to  con- 
fider  in  what  way  the  money  fhould  be  laid  out,  and  a 
perpetual  fund  created  for  maintenance  of  the  charity. 
The  mafter  reported  a  fcheme  for  laying  out  the  3000/. 
in  the  purchafe  of  lands,  and  the  250/.  in  other  lands 
convenient  for  building  a  charity  fchool.  Then  the 
cafe  was  fet  down  for  the  charity  to  be  heard  on  the 
matter  referved,  and  the  court  made  a  decretal  order, 
confirming  the  mafter's  report,  and  ordering  that  the 
fcheme  fhould  be  approved  of,  and  the  other  matters 
therein  carried  into  *  execution  :  none  of  thefe  direc-  I"*2  73-  1 
tions  were  oppofed,  but  they  were  all  acquiefced  under 
by  B.  and  D.  who  furvived  him.  After  her  (D.'s) 
death,  an  information  was  brought  in  behalf  of  the 
charity,  together  with  the  adminiftratrix  of  D.  to  have 
this  purchafe  carried  into  execution  by  the  aid  of  the 
court,  againft  the  devifee  of  the  heir  at  law  of  D.  and 
the  infant  fon  of  C.  the  co-devifee  with  D.  And,  it 
being  objected" that  there  was  no  agreement  figned  pur- 
fuant  to  the  ftatute  of  frauds,  one  queftion  was,  whe- 
ther the  tranfactions  that  palled  in  life  of  D.  and  C. 
amounted  to  a  binding  agreement  on  thofe  parties  for 
the  fale  of  the  land  ?  and  Lord  Hardwickc  was  of  opi- 
nion, that  here  was  fuch  an  agreement  as  the  court 
ought  to  execute,  notwithftanding  the  ftatute  of  frauds  ; 
this  being  a  judicial  fale  of  the  eftate,  which  took  it  en- 
tirely out  of  that  ftatute. 

The  principle  upon  which  the  preceding  cafe  refts, 
is  this ;  the  order  of  the  court  was  not  interlocutory, 
but  made  part  of  the  decree,  as  it  always  does  on 
the  matter  referved,  though  made  at  another  day ; 
and  it  includes,  as  well  the  carrying  the  purchafe  in- 
to execution,    as   the    eftablifhment    of   the  charity, 
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Per  I. ovd 
Hardw.  i  Vez 

221. 


Ibid 


[  *  274.  ]   *  amounting  to  a  decree  for  the  conveyance  of  the  eft  ate 
on  one  fide,    and  payment  of  the  money  on  the  other; 
/  and  the  purchafer  may  be  profecuted  for  a  contempt,  in 

not  obeying  the  order. 

Upon  the  fame  principle  it  is  held,  that  purchafers 
before  the  mafter  are  out  of  the  ftatute;  and,  there- 
fore, the  court  of  Chancery  will,  in  fuch  cafes,  carry 
into  execution,  againft  the  reprefentative,  a  purchafe 
by  a  bidder  before  the  mafter  without  the  bidders  fub- 
fcribing,  after  confirmation  of  the  mafter's  report  that 
he  was  the  beft  purchafer:  the  judgment  of  the  court 
taking  fuch  cafes  out  of  the  ftatute. 

So,  if  the  authority  of  an  agent,  who  fubfcribes  for 
a  bidder  before  a  mafter,  cannot  be  proved,  yet,  if 
the  mafter's  report  can  be  confirmed,  the  court  will 
carry  it  into  execution,  unlefs  there  be  fome  fraud ;  for 
it  is  all  exclufive  of  any  defence  that  may  ftill  be  fet  up 
on  the  other  fide. 

And  Lord  Ihurlow  was  of  opinion,  where  the  at*, 
tornies,  concerned  in  a  fuit  by  a  firft  mortgagee  for  a 
foreclofure,  agreed,  with  *  refpeel:  to  the  final  decree, 
that  the  eftate  mould  be  fold,  the  firft  mortgagee  paid 
her  principal  and  intereft,  and  the  remainder  paid  to 
the  fecond  mortgagee,  but  that  the  former  fhould,  in 
the  mean  time,  take  a  decree ;  that,  if  the  firft  mort- 
gagee made  an  improper  ufe  of  the  decree,  this  agree- 
ment, though  by  parol,  might  be  read,  on  an  applica- 
tion to  open  the  foreclofure,  as  an  agreement  relative 
to  a  decree,  the  attornies  being  competent  to  make 
agreements  relative  to  the  order  of  the  court.  And  up- 
on that  ground  his  lordfhip,  on  an  appeal  from  the 
Roils,  admitted  the  evidence  of  it  de  bene  e(Jey  although 
it  had  been  rejected  by  his  honor>  on  the  ground  that 
the  agreement  was  not  in  writing,  and,  therefore,  void 
under  the  ftatute  of  frauds. 

And  an  agreement  with  the  court  of  aldermen,  (who 
are  guardians  of  city  orphans,  and  without  whofe  leave- 
no  man  can  marry  fuch  orphan  but  under  pain  of  im- 
prifonment)  though  by  parol  only,  and  without  writ- 
ing, was  held  good :  this  being  an  inftitution  that 
exifted  previous  to  the  ftatute. 

The  next  words  that  we  meet  with,  in  the  claufe 

novy 


Coxv   Peele, 
Brown's  Rep. 

[  *  275.  ] 
Chan.  1788, 
fol.  534. 


I  P.  Will.  714. 
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now  under  difcuflion,  furniSh  a  *  description  of  the  Tub-   [  *  276.  ] 
jedl:  of  an  agreement,  viz.  "  made   upon  any  confide- 
ration  of  marriage,"  or,  "  upon  any  contradt  or  fale  oi 
lands,  tenements,  or  hereditaments." 

And,  upon  this  part  of  the  claufe  it  is  neceilary  to 
obferve, 

Firft,  That  whether  the  contract  or  agreement  ori- 
ginate with  reference  to  a  marriage,  or  a  fale,  or  the 
like,  the  conftru&ion  of  the  Statute,  as  applied  thereto, 
will  be  the  fame. 

Secondly,  That  the  ftatute  goes  equally  againft  an  Per  Lord 
agreement  for  making  a  mortgage  of  a  real  eftate  with-  Hardw.  3  Atk. 
out  being  in  writing,  as  againft  an  agreement  for  a  pur-4' 
chafe  if  not  in  writing  ;  for  as  the  latter  can  be  no  lien, 
fo  neither  can  the  former  be  a  fecurity. 

Then  come  the  following   words,    <c  or  upon  any 
agreement  that  is  not  to  be  performed  within  the  fpace 
of  one  year  from  the  making  thereof."     And  hereupon  Mollis  v.  Ed- 
it has  been  held,  that  this  part  of  the  claufe   in   quefti-  vvards* l  Vern- 
on,  does  not  extend  to  any  agreement  refpedting  lands 
or  tenements. 

*  The  legislature  then  proceed  to  the  enacting  the  [*277.  ] 
provifion,  made  by  the  ftatute,  for  fecuring  perfons 
from  the  mifchiefs  meant  to  be  prevented,  viz.  "  Un- 
lefs  the  agreement  upon  which  fuch  action  (hall  be 
brought,  or  fome  note  or  memorandum  thereof,  (hall 
be  in  writing,  and  figned  by  the  party  to  be  charged 
therewith,  or  fome  other  perfon  by  him  thereto  law- 
fully authorized." 

Thefe  words  of  the  claufe  have  afforded  three  points 
for  legal  difcuflion,  namely, 

Firft,  As  to  what  was  meant  by  the  legiflature,  when 
it  required  "  fome  note  or  memorandum  (of  every 
agreement)  in  writing." 

Secondly,  As  to  what  circumftance  will  amount  to 
a  figning. 

Thirdly,  As  to  what  perfons  muji  fign. 

And,  as  to  the  firft  point,  it  has  been  held,  that,  as 
well  marriage  agreements  as  others,  where,  on  a  treaty 
for  a  marriage  or  any  other  treaty,  the  parties  come  to 
an  agreement,  but  the  fame  is  never  reduced  into  writ- 
ing* 
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[  *  278.]  ing,  nor  *  any  propofal   made  for  that  purpofe,  fo  that 
the  parties  rely  wholly  on  their  parol  agreement ;  neither 
pvirty  can   compel   the  other  to  a  fpecific  performance, 
for  the  ftatute  is  directly  in  their  wav. 
Counters  Mon-      ^nd,  therefore,  where  a  hill  fet"  forth   that  the  de- 
tacutev.Sir      fendant,    before    his    intermarriage   with    the    plaintiff, 
Geotge  Max-    did  promife  that  me  mould  enjoy  her  own  eftate  to  her 
6ife8  Pre 'cban  ^cParate  u&  i  tnat  ne  nad  agreed  to  execute  a  writing 
526.  to    that   purpofe,    and  had  inftrucled  counfel   to  draw 

fuch  a  writing;  and  that,  when  they  were  to  be  mar- 
ried, the  writing  not  being  perfected,  the  defendant  de- 
fired  this  might  not  delay  the  match,  in  regard  that  his 
friends  being  there,  it  might  (name  him,  but  engaged 
that,  upon  his  honory  the  lady  mould  have  the  fame  ad- 
vantage of  the  agreement  as  if  it  were  in  writing  drawn 
in  form  by  counfel,  and  executed  ;  and  that  thereupon 
the  marriage  took  effect  :  it  was  held,  on  a  bill  for 
fpecific  execution,  that,  where  there  was  no  fraud, 
the  plaintiff  relying  folely  upon  the  honor,  word,  or 
promife  of  the  defendant,  the  ftatute  making  thefe  pro- 
mifes  void,  equity  would  not  interfere;  and  that  the 
[  *  27Q.  1  circumftance  of  the  inftruclion  having  been  given  *  to 
counfel  for  preparing  the  writings  was  not  material, 
fince,  after  they  had  been  drawn  and  ingrofied,  the 
parties  might  have  refufed  to  execute  them. 

But  it  feems  to  have  been  formerly  doubted,  whe- 
ther, if  it  were  charged  that  the  agreement  was  ftipu- 
lated  to  be  put  in  writing,  this  circumftance  would 
not  be  a  fufficient  ground  for  excluding  the  ftatute 
Seale  v.  Morris  fr°m  attaching  upon  the  agreement.  For,  in  the  cafe 
1  Ca.  Ch.  135.'  of  Seale  and  Morris^  which  arofe  on  an  agreement  that 
the  defendant  fhould  aifign  a  term  of  years  in  his  houfe 
and  plate,  and  certain  veffels  of  beer  for  two  hundred 
guineas,  one  guinea  to  be  paid  in  hand  as  earneft  of 
the  bargain,  and  nineteen  guineas  more  three  days 
afterwards  ;  and  wherein  part  of  the  bargain  was,  that 
it  mould  be  executed  by  writings  by  a  certain  time  ; 
the  defendant  pleaded  the  ftatute,  and  that  it  was  a 
parol  agreement,  and  that  none  of  the  goods  had  been 
delivered  ;  that  therefore  there  ought  to  be  no  relief  in 
law  or  equity ;  but  he  confeiTed  the  receipt  of  twenty 
guineas,  and  offered  to  repay  them  :  the  Lord  Keeper 
laid,  it  was  clear  the  defendant  ought  to  repay  the  mo- 
ney, for  it  was  charged  that  the  agreement  was  to  have 

been 
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been  *  put  in  writing  :  and  his  lordfhip  over-ruled  the  [  *  280.  ] 

PIea' 

So,  in  the  cafe  of  Holhs  and  Whiteing,  which  was  a  Hollis  r. 

bill  to  have  the  execution  of  a   parol  agreement  for  a  Whiteing, 
leafe  of  a  houfe,  fetting  forth   that,    in  confidence  of1  ' 

this  agreement,  the  plaintiff  had  laid  out  and  expended 
very  confiderable  fums  of  money  •,  the  ftatute  was 
pleaded,  and  the  plea  allowed.  But  the  lord  Keeper 
(aid  he  was  of  opinion,  if  the  plaintiff  had  laid  it  in  his 
bill  that  it  was  part  of  the  Agreement  that  the  agree- 
ment fhould  be  put  into  writing,  it  would  have  altered 
the  cafe,  and  poflibly  have  required  an  anfwer. 

But,  in  the  cafes  of  Hollis  and  Edwards,  and  Dean  Hollis  v.  EJ- 
and  Izard,  wherein  bills  were  exhibited  to  have  anexe-  ^anls.Deaner. 
cution   of  parol   agreements  touching  leafes  of  houfes,  159.S.C.  1  Eo\ 
which  fet  forth  that,  in  confidence  of  thefe  agreements,  Ca.  Abr.  19. 
the  plaintiffs  had  expended  great  fums  of  money  in  and  P1*  1>a* 
about  the  premiffes  ;  and  where  the   agreements  were 
refpectively  laid  to  be,  that  it  was  Jlipulated  the  agree- 
?nent  jhould  be  reduced  into  writing,  the  ftatute  was  plead- 
ed.     And   the  Lord   Keeper  faid,    that   the   difficulty 
which  arofe  upon  this  act  of  parliament  was,  *  that  the  [  *  28i.  1 
act  made  void   the  eftate,  but  did  not  fay  the   agree- 
ment itfelf  fhould  be  void  ;  and,  therefore,  though  the 
eltate  itfelf  were  void,  yet  poflibly  the  agreement  might 
fubfift,  fo  that  a  man  might  recover  damages  at  law  for 
the   non-performance  of  it ;    and  if  fo,  he   would  not 
doubt  to  decree  it  in  equity.     And  his  lordmip  directed 
that  the  plaintiffs  fhould  declare  at  law  upon  the  agree- 
ments, and  that  the  defendants  fhould  admit  the  agree- 
ments, fo  as  to  bring  this  point   in  judgment  at  law, 
and   then,  he  faid,  he  would  confider  what  was  further 
to  be  done  in  the  cafe. 

There  being  no  further  proceedings  on  this  cafe,  it 
is  reafonable  to  fuppofe  that  it  was  held,  the  action 
could  not  be  maintained  at  law.  1 

And    the    determination    in    the    cafe    of    Bawdes  Bawdes  v.  Am- 
and   Amhurjl,    feems   in   a   great    degree    to    warrant  hurft,  Pre. 
this  conclulion  :    for,    in    that    cafe,    the    agreement chan-  4°-2, 
was  actually  put  into  writing  by   way   of   memoran- 
dum,   and  the  completion    thereof  prevented   by   the 
death  of  one  of  the  parties.     The  circumftances  of  this 
cafe  were  as  follow :  a  marriage  treaty  was  depending, 

and 


OF  THE  NATURE  OF  CONTRACTS 

[*-i82.  ]    *  and   the   intended   hufband,  and  the  young  lady's  fa~ 
ther,  went  to  a  counfellor's  chambers  to  have  a  fettle- 
ment,  in  confideration  of  the   portion   the  father   pro- 
pofed  to  give,  drawn  ;  at  this  meeting,  minutes  of  the 
agreement  were  taken  down  in  writing  by  the  counfel, 
and  given  by  him  to  his  clerk,  to  be  drawn  up  in  form. 
The  next  day  the  father   died,  and  the  day  following 
the   marriage  was   folemnized.       And  this  agreement, 
notwithstanding   the  preparations,    was  held,  by   Lord 
Cowper,  to  be  within  the  ftatute  of  frauds  and  perju- 
ries, it  being  no  agreement,  but  only  preparatory  heads 
V*ule3Atk.5o4.  which  were  afterwards  to  be  drawn  into  form.     It  might, 
7hlSdad'ied     tneref°re5  nave  received  feveral  alterations  or  additions, 
approved  by      or  been  entirely  broke  of?  upon  fome  further  enquiry  or 
Lord  Hard-      information  of  the  party's  circumftances. 
\yicke,  fo  far  as      Ancj     jn  a    fubfequent    cafe,    the  decifion   was    flill 

thereafcnshere  ~  '  l-  •    ,.        t      „u     •    n.  1111 

Tiven  extend,  ltronger  as  to  this  point,  in  the  initance  alluded  to, 
the  plaintiff  agreed  with  the  defendant  to  fell  him  a 
Hawkins  v.  houfe  for  640/.  and,  by  confent  of  both  parties,  an  at- 
Holmes,  1W1II.  tornev  was  employed  to  make  a  draft  of  the  conveyan- 
iowther  v.  ces ;  which  the  attorney  accordingly  prepared  and  fent 
[  *  283.  ]  to  the  defendant,  who  made  feveral  *  alterations  therein 
Carrill,  iVern.  in  his  own  hand-writing,  and  delivered  it  back  to  the 
22r :etW|iale3r  attorney  to  be  engrolTed.  Then  a  time  was  appointed 
6* Brown's  Par.  *"or  _tne  parties  to  meet  at  a  tavern  to  execute  the  writ- 
Ca.  45.  ings,  and   for  the   defendant   to  pay  the  money.     The 

plaintiff  and  his  attorney  went  to  the  tavern,  and  the 
plaintiff  there  executed  the  writings.  Then  the  plain- 
tiff, having  got  the  conveyance  regiftered,  the  eftate 
being  in  Middlefex,  brought  his  bill  againft  the  de- 
fendant to  compel  him  to  pay  his  purchafe  money.  The 
defendant  pleaded  the  ftatute  of  frauds.  And  although 
the  agreement  was  actually  put  into  writing  in  the  draft 
of  the  conveyance,  which  had  been  altered  by  the  de- 
fendant with  his  own  hand,  yet  it  was  held  that  the  de- 
fendant was  not  bound,  he  not  having  figned  the 
agreement. 

Secondly,  As  to  what  fhall  be  a  figning  within  this 
claufe  of  the  ftatute. 
Vide  L j  k-  And    hereupon   it  has  been  faid  that,  if  the  name  of 

houfe  v.Croily.  the  party  againft  whom  the  fuit  is  preferred,  be  in  anv 
2  EJ-Cu- Abr*  way  found  upon  the  inftrument,  this  will  be  a  fuf- 
35  ficient   figning   within    the    ftatute,  if  the  Intent  of  the 

parties  was  that  the  per  fori  Jhould   be    bound,    and   an 

acceptance 
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•  acceptance  is  (hewn  on  the  other  fide.     And,  there-   [  *  284.  ] 

fore,  where  a  mother  was  not  a  party  to  a  deed  of  ar-  ^elf,oia  v'Vcz 

tides  made  on  her  daughter's  marriage,  but  was  proved  5   t  wilfon 

to  have  known  and  agreed  to  them,  and  to  have  been  118. 

privity  to  the  adlual   marriage  which  took  place  upon 

them,  and  figned   them  as  a  fubferibing  witnefs  :  this 

was  held,  by  the   Mafter  of  the  Rolls,  and  afterwards 

by  Lord  Hardwtcke,  to  be  a  fufficient  figning,  within 

the  fpiiit,  and  alfo  within  the  words  of  the  ftatute.     And 

the  mother  was  decreed  to  perform  her   part   of  the 

agreement. 

But,  in  the  before-mentioned  caffe  of  Hawkins  and  Supra. 
Holmes,  in  which  the  defendant  pleaded  the  ftatute  of 
frauds  and  perjuries,  and  faid,  "  that  neither  he,  nor 
any  by  him  lawfully  authorized,  figned  any  writing, 
agreement,  memorandum,  or  note,  in  relation  to  this 
purchafe,  or  whereby  the  defendant  in  any  wife  agreed 
thereto."  It  was  objected,  that  the  defendant's  alter- 
ing the  draft  with  his  own  hand,  was  a  figning,  it  not 
being  material  to  what  part  of  the  draft  his  hand  was 
fet.  But  the  chancellor  faid  that,  unlefs  in  fome  par- 
ticular cafes,  the  parties  figning  the  agreement,  was 
abfolutely  neceffary  for  the  *  compleating  of  it ;  and  [  *  285.  1 
tp  put  a  different  conftruclion  on  the  a£t>  would  be  to 
repeal  it. 

This  point  was  fubmitted  to  the  opinion  of  the  court  Stokesv.  Moore 
of  Exchequer,  in  the  cafe  of  Stokes 'again ft  Moore  et  Uxor, et  Ux.^ vide 
and  was  there  decided  upon  fomewhat  narrower  ground  ^ote  x '\aft7r' 
than   that  taken  by   Lord   Hardwlcke,   in  the  before-  edit. 
mentioned  cafe  of  Buckhoufe  and  Crojly.     The  former 
cafe  arofe  on  a  bill   for  the  fpecific  performance  of  an 
agreement  for  the  lenewal  of  the  leafe  of  a  houfe  by  M. 
and   his   wife   to  S.     There  had   been  fome  difficulty 
about  the  terms  of  renewal,  but  at  length  they  came  to 
an  agreement;    and   M.  being  called   upon  by   S.  to 
name  a  perfon  to  prepare  the  leafe,  named  a  Mr.  T. 
for  that  purpofe,  and  wrote  certain  inftrudtions  from 
whence  the  leafe  was   to  be  prepared  in  thefe   words, 
namely,  "  the  leafe  renewed,  S.   to  pay  the  king's  tax, 
alfo  to  pay  M.  24/.  a  year,  half-yearly;  S.  to  keep  the 
houfe  in  good  tenantable   repair,  &Y."     To  this  bill 
the  defendants  pleaded   the  ftatute  of  frauds  ;  and  that 
plea  having  been  ordered  to  ftand  for  an  anfwer,  with 
liberty  to  except,  and  the  defendants  having  then  by 

their 
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L*  286.  J  their  anfvver  admitted   the  *  written  inftrudtions ;  one- 
queftion  made  on  the  hearing  of  the  caufe  was,  whether 
there  was  a  fufficient  fignature  by  M.  to  take  this  agree- 
ment out  of  the  ftatute  of  frauds.     And  it  was  held  by 
the  court  unanimoufly  that  there  was  not ;    for,  that  t 
the  fignature   required  by  the  ftatute  was  to  have  the 
effect  of  giving  authenticity  to  the  whole  inftrument; 
and  where  the  name  was  inferted  in  fuch  a  manner  as 
to  have  that  effect,  it  did  not  much  fignify  in  what  part  t 
of  the  inftrument  it  was  to  be  found  :  as  in  the   formal 
introduction   to  a  will.     But  it  could  not  be  imagined 
that  the  name  inferted  in  the  body   of  an  inftrument, 
and  applicable  to  particular  purpofes,  could  amount  to 
fuch  an  authentication  as  the  ftatute  required. 

Thirdly,  as  to  what  perfons  muft  fign  an  agreement. 
VldcHalfpen-  And  it  feems  fufHcient,  that  the  party  againft  whom 
ny  v.  Ballet,  the  bill  is  brought,  or  fuit  preferred,  has  figned  the 
2Vem.373.  agreement;  if  it  can  be  proved  that  the  party  figning 
ASr!ao.PJ  6.  nad  evidence  in  his  power  to  fhew  an  acquiescence  in 
it  infra.  the  agreement  by  the  other  party,  who  does  not  fign, 

[  *  287.  ]   *  either  by  fome  writing  under  his  hand  or  fome  acV 

done  from  which  the  law  will  infer  the  agreement. 
Te^cI' Abr7'      Thus  where  A.  fold  houfes  to  B.  for  two  thoufand- 
21. To.  S.C.r"  Pounds;  and  A.  drew  up  a  note  of  the   agreement  in 
2  Chan.  Ca.      writing,  which  B.  figned,  but  A.  did  not  fign  ;  it  was 
l64-  objected,  on  a  bill  by  A.  againft  B.  to  compel  him  to  a 

fpecific  execution  of  this  agreement,  that  this  was 
within  the  ftatute  ;  for,  the  note  bound  not  him  that 
did  not  fign  it,  and  they  muft  be  both,  or  neither, 
bound'  in  equity.  But  it  was  decreed,  that  B.  was 
bound  thereby;  for,  A.'s  drawing  up  the  agreement  in 
his  own  hand,  and  procuring  B.  to  fign  it  on  his  part, 
made  the  figning  of  B.  not  only  a  figning  for  himfelf, 
but  alfo  a  figning  as  authorized  by  A.  to  clofe  the  agree- 
ment :  and,  therefore,  as,  if  B.  had  come  into  a  court 
of  equity  againft  A.  the  court  would  nave  decreed  the 
agreement  againft  him,  fo  would  it  likewife  decree  it 
againft  B.  on  a  bill  filed  by  A. 

And   a  letter  'will,  in  equity,  amount  to  an  agree- 
ment, and  be  binding  on  the  perfon  figning  it,  if  ano- 
ther 
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thcr  perfoti,  by  atting  upon  it,  *  fhew  his  acceptance  of  [  *  2^8.  J 
the  proportions  therein  contained. 

Thus  where,  on  a  treaty  of  marriage  between   A.  Moor  v-  Hart» 
1    and  B.— B.'s  father  promifed  to  give  her  4000/.  but,  *  *c\Cchan' 
when   he  perceived  A.  and  B.  to  be  mutually  engaged,  1  Vcrn.  201. 
began   to   recede  from  his  promife;  whereupon  A.  got  Et  Warkford 
a  letter  wrote  to  the  father  by  a  friend  of  his,  deGring  *'  vern  ^a! 
him   to  be   plain   and   afcertain  what  portion  he  would  3.  C.  Fresno, 
give  A.  with  his  daughter,  and  he  agreed  to  give  1500/.  29'* 
down   and    500/.  more  at  his  death,  if  he   fhouid  have 
ifTue ;    and   the   marriage   was   had.     It  was  held,  that 
this  letter  was  a  good. agreement  binding  upon  the  fa- 
ther, and  that  A.  upon  his   marriage,  became  well  en- 
!     titled  to  the  1500/.  agreed  by  the  father,  under  his  own 
hand,  to  be  paid  as  a  portion  to  his  daughter. 
(  So,  where  a  father  wrote  a  letter  fignifying  his  afTent  End  v.  Blofle, 
to  the  marriage  of  his  daughter  with  J.  S.  and   menti-  2  Vent>  36l> 
oning  that  he   would  give  her   1500/.     And  he  after- 
wards, by  another  letter,    upon   a  further   treaty  con- 
cerning the  marriage,  tvent  back  from  the  propofals  of 
his  letter ;  and  then,  at  fome  diftance  of  time  declared, 
that  he  would  agree  to  what  was  *  propofed  in  the  firft   [  ^289.  ] 
letter.     This  letter  was  held  a  fuificient   promife  in 
writing   within  the  ftatute  of  frauds  ;  the  laft  declara-       s 
tion  having  fet  the  terms  in  the  letter  up  again,  and  J. 
S.  having  (hewn,  by  his  marriage  of  the  daughter,  his 
acceptance  of  the  terms. 

Again,  where  A.  poflefTed  of  tythes  by  a  demife  for  Coleman 
twenty-one   years,     covenanted,    in    confideration    of^'^^Abr 
350/.  to  convey  them  to  B.  his  executors  and  afftgns  ;  527  pj. I7" 
and  then  C.  treated  with  B.  for  them,  and  B.  fent  his  s-  C.2Eq.Ca. 
fon  and  two  other  perfons  with  a  letter  to  C.  wherein  Abr,45'9« 

B.  faid,  "  that  if  he  parted  with  the  tythes,  it  fhouid 
be  on  the  conditions  therein  particularly  mentioned. " 

C.  accepted  of  the  terms,  and  the  next  day  fent  his  at- 
torney to  acquaint  B.  therewith,  and  B.  delivered  to 
the  attorney  a  copy  of  A.'s  agreement,  and  appointed  a 
day  for  executing  the  fame  ;  but,  in  the  mean  time, 
B.  went  to  A.  and  fettled  a  conveyance  from  A.  It 
was  decreed,  that  B.  fhouid  perform  this  agreement 
with  C.  for  the  letter  took  the  cafe  out  of  the  ftatute 
of  frauds,  as  being  an  agreement  figned  by  the  party  to 
be  charged  with  the  'fame  ;  and  there  was  no  need,  the 
lord  keeper  faid,  for  its  being  figned  by  both  parties. 

Vol.  I,  L  Bwt 
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f  *  .^9°'  3       *  But  a  letter  from  a  father  to  his  daughter,  by  which 
^y   2p '•urif  ne  §ave  ^er  3000^  potion,  but   which   wa&  not  fnewn 
65/9  Mbd'.  3.  "to  the  man  who  afterwards  married  the  daughter,  was 
not  Confidered   as   entitling  the  fon-in  law  to  a  decree 
for  the  3000/.  although  he  had   married   the  daughter. 
The  reafon  for  which  feems  to  have  been,  that  the  fou- 
in-law  could  not  be  confidered  as  having,  by  the  mar- 
riage,   accepted   an   Agreement    of   which    he  had    no 
knowledge. 
|5c*goodv.  Such  a  letter  cannot  be  fet  up  as  an  agreement,  un- 

Meale,  et  al.     ]efs  jt  contain  the  precjfe  terms  of  the  contract  at  large  ;  - 
SC  jEVcaan^'  therefore,  on   a  bill  for  a  fpecihc  execution  of  an 
Abr.49. 20.      agreement  for   the   purchafe  of  nine  houfes  which  were 
Sttangc426.     jn  mortgage  for  1 50/.  dating  that  the  vendor  had  agreed. 

v 'wf  £lCrk  t0  ^  ^iem  to  the  venc*ee  ^or  ^lcn  a  UJm  °f  ,rJ()"ey, 
I  Atk.  13.'  and  had  fent  a  note  to  the  mortgagee  to  the  effect  fol- 
lowing, viz.  Mr.  C.  pray  deliver  my  writings  to  the 
bearer,  I  having  agreed  to  difpofe  of  them  ;  it  was- 
held,  upon  the,  queftion,  whether  this  letter  or  note 
would  bring  the  cafe  out  of  the  ftatute,  that  it  would 
not;  becaufe  it  ought  to  be  fuch  an  agreement  as  fpeci- 
fied  the  terms  thereof,  which  this  did  not,  though  it 
[  *  291.  ]  was  figned  by  the  party;  for  it  did  not  mention  *  the 
fum  that  was  to  be  paid  ;  nor  the  number  of  houfes 
that  were  to  be  difpofed  of,  whether  all,  or  fome,  or 
how  many;  nor  to  whom  they  were  to  be  difpofed. of; 
nor  did  the  letter  mention  whether  they  were  to  be  dif- 
pofed of  by  way  of  fale  or  alignment  of  leafe ;  and, 
therefore,  all  the  danger  of  perjury  which  the  flatute 
was  meant  to  provide  againil,  would  be  let  in  to  af- 
certain  this  agreement. 
Supra.  So,  in  the   cafe  of  Montacute  and  Maxwell  before- 

mentioned,  a  letter  from  Sir  George  to  his  lady,  writ* 
ten  after  the  marriage,  expreffing  that  he  was  always 
willing  (lie  fhoiild  enjoy  her  own  fortune  as  if  fole,  and 
that  it  (hould  be  at  her  command,  was  infifted  upon  as 
an  evidence  under  his  hand  of  the  agreement  before  the 
marriage,  which  would  take  the  cafe  out  of  the  ftatute. 
But  the  chancellor,  as  to  the  latter  part  of  the  propo- 
•  ikion,  faid,  that  the  letter  confided  only  of  general 
expreflions ;  that,  indeed,  had  it  recited  or  mentioned 
the  former  agreement,  and  promifed  the  performance 
thereof,  it  had  been  material. 

Having  confidered    the   conftruciion  of  the    feveral 
parts  of  the  claufe  in  the  flatute  of  frauds  relative  to 

agreement?, 
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agreements,  the  next  object  *  }  fhall  advert  to  is,  the   [  *  292.  ] 

feveral  grinds  upon  which  co^ts  of  equity  have  con- 

fidered  parol   agreements  binding,  notwithstanding  this 

ftatute.     And  one  ground   upon  which  this  equity  has 

been   raifed   is,    that  though   this  ftatute   has  provided 

that  no  agreement  on  marriage,  or  for   the  purchafe  of 

land?,  (hall  be  good,  Unlefs  figned  by  the  party  to  be 

bound,  or  fome  perfon  by  him  authorized  ;  yet,  on  all 

the  queftions  upon  a  ftatute  againft  fraud,  the   end  and 

purpofe  of  making  it  is  confidered  ;  which,  in  this  in- 

ftance,  is  to  prevent  frauds  and  perjuries,  and  not  to 

vacate  bargains  fairly  and  honeftly   made.     Therefore 

courts  of  equity  coniidered  themfblves   as   unreftrained 

thereby   in   the  latter  cafes :    becaufe  the  parties  are  in 

■confeience    bound    to    perform    fuch   agreements,    aad 

ought  not,  in  fuch  inftances,  to  be  permitted   to  take 

advantage  of  the  want  of  any  folemnities,  whether  im- 

pofed  by  common  law  or  ftatute  :  with  this  view  courts  Symondfon  v. 

of  equity  have  confidered  agreements,    wherein   there  Tweed,  Pre. 

has  been  no  danger  of  fraud  or  perjury,  as  out  of  this  ^hf.  3r4'  S'p" 

ftatute.     And,  therefore,  if,  on  a   bill,  filed  by  either  ^jm  Croyftoa* 

vendor  or  vendee  for  a  fpeciric   performance  of  a  parol  v.  Eanes,' 

agreement,  fetting  forth  the  fubftance  of  it  in  the  bill,  f'^VJ^2?8" 

the  defendant,  by  his  anfwer,  admit  the  fa&s  as  ftated  v^  Moreani 

in  the  bill,  *  this   takes  the  agreement  entirely  out  of  [*  203.3 

the  mifchief  pointed   at  by  the  ftatute  ;  and  a  court  of  Finch  138. 

equity  will  decree  it,  becaufe,  the  defendant  conferring  Et™dcHodgfon 

P       J  ,       7  ,  j  l-  •  r      °  v.  Hutchenion, 

the  agreement,  there  can  be  no  danger  or  perjury  from  5vin.Abr.522. 
a  contrariety  of  evidence.     Beftdes  the  agreement  is  in  PI.  34.  2  Eq. 
writing,  the  anfwer  confefting  it.  Ca.  Abr.  47. 

And  if  the  party  himfelf  die,  his  heir  will,  it  feems,  ,  Ads*,  tv*' 
be  bound  on  a  bill  of  revivor;    the   principle   going  10  Mod.  404. 
throughout,    and  binding  the   reprefentative  equally  as  per  £ord 

the  principal.  Hardwicke, 

And,    upon    this    principle,    equity    will   decree  aniVez.222# 
agreement  on  evidence  of  its  having  been  confefTed  by 
a  party  to  it,    although   it  be  denied  by  his  anfwer. 
Therefore,    where  an   agreement  was  proved  by    one  Only  v. Walker, 
witnefs  only,  and  pofitively   denied  by  the  defendant's  3  ^lk-  4°7- 
anfwer,  but  there  was  the  circumftance  of  the  defen- 
dant's having   confefTed  the  agreement  proved  in  the 
caufe  :  the  mafter  of  the  Rolls  offered  to  dire£t  an  iffue 
to  try  the  agreement  if  the  defendant  defired  it;  but  he 
declined  that,  unlefs   his   honor  would  make  an   order 
that  his  anfwer  fhould  be    read  on  the  trial,  which  his 
honor  refufed  to  do,  there  being  circumftances  to  Cor- 
fu 2  roboratQ 
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[  *  294*  ]   roborate   the  evidence  of  *  the  fmgle  witnefs.     And 
his  honor  decreed  the  agreement   to   be  carried  into 

o 

execution. 

And  there  are  cafes  wherein  both  courts  of  law  and 
equity  (for  the  rule  is  the  fame  in  both)  will  let  in 
proof  of  parol  agreements,  as  circumftantial  evidence 
to  control  written  ones,  to  prevent  the  fraud  taking 
place  which  would  in  fuch  cafes  arife  from  infilling, 
that  fomething  had  got  into  writing  which  deprived 
the  party  of  the  benefit  of  detecting  this  fraud.  Thus 
the  defendant  may,  on  a  bill  for  fpecific  performance 
of  a  written  agreement,  infill:  upon  a  fubfequent  parol 
agreement  between  the  parties  by  which  the  former  has 
been  fince  difcharo-ed. 

o 

Legal  v.  Miller,      Thus  where  there  was  an  agreement  in  writing  for 
2,  Vez.  229.       taking  a  houfe  at  32/.  per  annum  to  be  repaired  by  the 
v  ValiiWy"1^  owner5  an^s  it  being  afterwards  difcovered  that  it  muft 
1  Vera.  240.    be  rebuilt,  that  was  done  without  cancelling  the  writ- 
ten agreement ;  but  the  tenant,  apprized  of  the  great 
expence  the  owner  muft  incur,  agreed  by  parol,  that 
8/.  per  annum  fhould  be  added  to  the   32/.  which  was 
to  have  been  given  in  cafe  it  had  been  only  repaired  : 
the  court,  on  a  bill  by  the   tenant  filed  on  the  foot  of 
[  *  295*  ]  the  *  written  agreement  (notwithstanding  it  was  infifted 
that  the  written  agreement  fhould  fpeak  for  itfelf,  and 
that  no  evidence  could  be  admitted  to  contradict  it) 
received  evidence  of  the  parol  agreement,  and  there- 
upon difmifTed  the  bill  with  cofts. 

But  in  the  preceding  cafe,  the  court,  being  fatisfied 
from  the  parol  evidence,  that  a  fpecific  performance  of ' 
the  written  agreement  ought  not  to  be  decreed),  would 
not,  on  difmiffing  the  bill,  make  a  decree  according 
to  the  agreement  which  the  defendant  fet  up ;  the  mai- 
ler of  the  rolls  faying,  that  it  would  be  very  hard  upon 
a  defendant,  if  (when  a  plaintiff  unconfeientioufiy 
brought  him  into  a  court  of  equity  for  the  fpecific  per- 
formance of  a  written  agreement,  and  the  defendant  in-  , 
fifted  on  an  agreement  different  from  that  the  plaintiff 
fet  up,  and  the  plaintiff  replied  to  his  anfwer  and  in- 
fixed on  his  former  demand,  and  went  into  proof,  and 
then,  finding  he  could  not  have  the  decree  prayed  by 
bis  bill,  reforted  to  that  which  the  defendant  fet  up) 
the  court  fhould  decree  againft  the  defendant. 

Another  ground,  upon  which  cafes  have  been  held  to 

be 


Ibid. 
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be  out  of  the  purview  of  this  *  ftatute  is,  not  (o  much   [  *  296.  ] 

on  the  principle  of  there  being  no  danger  of  perjury 

from  carrying  them  into  execution,  as  that  the   ftatute 

ought  not  to  be  conftrued  fo  as  to  create  or  promote 

fraud.     And,  therefore,  where  an  agreement  has  been  Pre.Chan.519. 

carried  partly  into  execution,  and  one  party  has  incur-  UP°»  fimiiar 

red  expence  in  improvements  ;  although  a  controverfy  J^Singafts 

may  afterwards  arife  between  the  parties  as  to  the  pre-  have  been  con- 

cife  terms,  yet,  if  they  can  be  made  out  fatisfactorily  fidered  as  not 

to  the  court,  the  agreement,  though  retting  on  parol  chafers^with^ 

evidence  will   be  decreed,    notwithftanding   variety  of  notice  of  pre- 

evidence  adduced  in   fuch  caufe  :  for,  in  fuch  cafe,  in  ceding  incum- 

order  to  prevent  one  fide  from  taking  advantage  of  the  '^"^  "from' 

ftatute  to  be  guilty  of  fraud,    and  thereby  pervert  its  fuch  preceding 

object,    a  court  of  equity  conliders  his   confcience  as  incumbrances, 

bound,    and  itfelf  as,    thereby,  cloathed  with  jurifdic-  ^Ssb^re- 

tion  upon  the  ground  of  the  equity  arifing  from   the  giftcred.  Firft, 

circumftance  of  performance  on  one  part ;    and,  upon  Becaufe,  fuch 

that   foundation,    retains   the   fuit  notwithftandiiior  the  ftatutes»be!nS 
n  •  ;  •        7  •  n  •         T-i  -  made  to  pre- 

ltatute,  as  not  wit  bin  the  purview  of it.      therefore  a  vent  fraud, 

leffee,  in  the  cafe  of  a  parol  leafe  a  of  ground  for  a  great  °ugl>t  not  to  be 

number  of  years,  having  begun  to  build,  will  have  hisfoconftl'ued" 

3  ,         ,        m,°        °r       .         .  1        ,      r     •     ■     to  encourage  it. 

bargain  completed.      1  he  realon  is,  that  the  leale  is  in  Secondly.  Such 
part  executed  on  the  part  of  the  lefTee,  *  and,  therefore,   [  *  297.  ] 
the  leffor  mail  not  take  advantage  of  his  own  fraud,  to  ftatutes  are 
run  away  with  the  improvements  made  by  another.  l^vin"^/5 

fubjects  to  which  they  apply,  open  to  all  equity. 
a  2  Eq.  Ca.  Abr.  48.  16.  5  Vin.  Abr.  522.  Pi.  38.  Et  Pre.  Ch.  56.  1.  Et  Fozcroft's 
cafe  in  Dom.  Proc.  cited  Pre.  Ch.  $19.  Gilb.  Rep.  Eq.  4.  et  ibid.  II.  where  laid, 
that  the  leflbr,  in  this  cafe,  when  dying  declared,  that  he  ought  to  have  made  a  leafe 
in  writing,  but  the  heir  told  him  he  fhould  not  difcompofe  himfclf,  for  he  would  fup- 
ply  it ;  whereby,  and  by  other  frauduli  nt  means,  the  leflee  was  prevented  from  iuin£ 
the  lefTor.  Scd  vide  Floyd  v.  Buckland,  2  Erecm.  268.  This  point  exprefsly  fo  de- 
termined on  the  ground  of  performance. 

And,  under  fimilar  circumftances  of  money  laid  out  in 
purfuance  of  a  parol  promife  of  a  leafe,  a  fpecific  per- 
formance was  decreed  ;  although  the  terms  were  not  pre- 
cifely  ftipulated  between  the  parties,  at  the  time  of  the 
agreement. 

Thus   where  the  plaintiffs  bill  was  to  have  a  leafe  Anonymous, 
according  to  the  defendant's  promife,  the  plaintiff  hav-  2Eq.  Ca.  Abr. 
ing  laid  out  money  upon  the  eftate  intended  to  be  ^e-4,;,17'^    *n" 
mifed  :  the  defendant  infifted  on  the  ftatute,  there  be- 
ing no  agreement  in   writing,    nor  any  certain   terms 
agreed  upon;  and' averred,  that   what  the  plaintiff  had 
laid  out  was  not  en  lafting  improvements,  but  admitted 
that  the  plaintiff  had  built  a  ftable  which  coff.  him  10/. 
It  was  proved   that   the  defendant  told  the  plaintiff  his 
word  was  as  eood  as  his  bond,  and  promiicd  the  plain- 
tiff 
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tiff  a  leafe  when  he  (hould  have  renewed  his  own 
from  his  landlord.  Et  per  curiam^  the  defendant  is 
guilty  of  a  fraud,  and  ought  to  be  punifhed  for  it ;  and 
a  leafc  was  decreed  to  the  plaintiff,  though  the  terms 
*  were  not  exprefjed  by  the  parties  ;  for  then  it  (hould 
be  in  the  plaintiff's  election  how  long  he  would  hold 
it,  and  he  elects. to  hold  it  during  the  defendant's  term 
at  the  old  rent. 

And,  upon  the  fame  principle,  namely,  to  prevent 
fraud,  the  mailer  of  the  Rolls  decreed  an  agreement  and 
payment  of  a  portion  in  the  cafe  of  Halfpenny  and  Bal- 
let. That  was  a  cafe  wherein,  on  a  marriage  treated 
upon  between  the  plaintiff  and  the  defendant's  daugh- 
ter, an  agreement  was  reduced  into  writing  and  figned 
by  the  plaintiff,  and  delivered  to  the  defendant  to  be 
figned  by  him,  but  denied  in  the  defendant's  anfwer  to 
have  ever  been  figned  by  him,  he  having  torn  it,  being 
diiTatisfied  therewith  in  fome  particulars.  But  his  ob- 
jections not  being  to  any  material  parts  of  the  agree- 
ment, and  he  having  permitted  the  plaintiff  to  court  his 
daughter,  and  the  marriage  having  been  afterwards  had, 
and  he  not  having  declared  his  diilike  until  afked  for 
payment  of  the  portion,  and  having  permitted  the  young 
perfon  to  live  with  him,  the  mailer  of  the  Rolls  decreed 
a  fpeciiic  performance;  confidering  the  defendant's  con- 
duct as  founded  in  fraud. 

*  So,  where  the  bill  was  for  a  portion  upon  marriage 
of  the  plaintiff  with  the  defendant's  daughter,  it  ap- 
peared that  there  was  no  note  or  agreement  in  writing 
figned  by  the  defendant  for  the  payment  of  it,  but  that ' 
a  letter  had  been  written  to  the  plaintiff  by  a  third  per- 
fon offering  a  portion,  which  it  was  in  proof  was  done 
by  the  defendant's  confent,  and  that  a  treaty  for  a  fuita- 
ble  fettlement  w7as  had  with  him ;  but  the  matter  being 
long  in  fufpence,  the  marriage  took  place  in  the  mean 
time.  The  court,  although  it  appeared  that  the  de- 
fendant, before  the  parties  went  to  church,  declared  he 
would  give  them  nothing,  and  the  ftatute  of  frauds  was 
infilled  upon,  decreed  for  the  plaintiff;  confidering 
the  countermand  as  nothing  after  the  young  people's 
affections  were  engaged. 

And  poffemon,  delivered  in  puriuance  of  an  agree- 
ment, is  alfb  fuch  a  degree  of  performance,  as  is  fuf- 
ficient  to  take  a  contract  out  of  the  ilatute,  although 
the  purchafer  has  not  inverted  money  upon  the  premif- 
fes.  Becaufe  the  mifchief  the  ftatute  meant  to  prevent 
exifled  in  fuch  agreements  only,  no  part  whereof  were 

carried 
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carried  into  execution,  and  which  were   fet  up   merely 

by  parol :  therefore,  *  execution  on  one  part  has  been   [  *  goo.  J 

looked  upon  as  (o  far  conclufive,  as  to  induce  the  court 

to  decree  an  execution   on  the  other  part,  rather  than 

the  agreement,  fo  far  as  it  has  been  already  carried  into 

execution,  (hould  be  deftroyed. 

Thus,  where   A.  feized  of  lands,  agreed  with  C.  to  Butcher  v, 
fell  the  fame  to  him,  and  a  fhort  note  was  drawn  up  of  Stapely,  etal. 
the  agreement  (but  not  figned  by  either  party)  and,  foon  4    eru"  3  *' 
after  the  agreement,  C.  put  in  his  cattle  and  made  en- 
croachments  on  A.'s  other  lands;    whereuponA.de- 
fired  to  undo  the  bargain,  but  C.  refufed  to  confent  to 
that,  and  then  A.  fold  the  land' to  D.     Upon  a  bill  filed 
by   C.  for  a  fpecihc  performance,  the  itatute  of  frauds 
was  pleaded.      Et  per  curiam,    Inafmuch  as   pofTeilion 
.was  delivered  according  to  the  agreement,  the  bargain 
was  executed,  and  the  fpecihc  performance  was  decreed. 

So  where  A.  having  mortgaged  the  lands  in  queition  Pyke  v.  "Wil- 
to  B.  for  750/.  died,  leaving  an  infant  his  heir,  and,  it iiams« et e con" 
being;   for  the  advantage  of  the   infant  that  the  eftate  tia"2  C  "'    3 
.{hould  be  fold,  an  act  of  parliament  was   procured   for 
that   purpofe,    and   a   public  furvey  was  held   for  *  the  [  *  301.  J 
file  of  it,  at  which  C.  bid   1250/.   for   ir,  but  D.   bid 
1350/.   and    figned   the  contract.     D.   foon   afterwards 
died,  and   then   C.    offered    1250/.  again  for  it,  which 
was   accepted  and   agreed   unto;    and   thereupon  con- 
veyances were  di re£ted   to  be  made,  and  pofleffion  ac- 
tually delivered.     C.   afterwards   got  an  affignment  of 
the    mortgage  which   was   ante-dated,    and   then,  pre- 
tending  that   he    took    pofleiiion    under    the    mortgage 
he   filed  a   bill   to  compel   the  infant  to  redeem  or  be 
foreclofed  ;  and  there  was  a  crofs  bill  to  compel  C.  to 
compleat  his  purchafe.     And  the  taking  pofTeilion  un- 
der the  mortgage  being  difproved,   the  fimple  queftion 
was,  whether  upon  the   circumftances  of  this  cafe  the 
agreement,  although  only   by  parol,  mould  be  carried 
into  execution  againft    C.     And  the  lord   keeper  de- 
creed that  it  mould,  and  that  C.  fliould  proceed  in  the 
purchafe,  in  cafe  a  good  title  could  be  made. 

Again,  where  a  bill   was  filed  to  have  a  difcovery  Barret  r. 

of  a  parol  agreement  for  the    fale  of  copyhold  lands,  {fomd 
,    r ,     v    °     1  i   r      i  i-i  '  ,  Bunhui 

ana    wnetner    tne    defendant    did    not    pay   200/.  part  9a .  ;n  iCiccm\o. 

-of    2300/.     being   the    purchafe    money,    and    if    the  2  Kq. '. 

-plaintiff  did  not.  give  the   defendant  a   note  acknow-  ' 

.ledging  the  receipt  of  the  200/.  and  promife  to  make  a 

£ 
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I*  3C2.  J  #  good  title,  and  whether  he  did  not  bring  his  writing* 
before  the  defendant's  counfel  who  approved  of  the 
title,  and  alfo  to  have  a  (pecific  performance.  The 
defendant  pleaded  the  ftatute  of  frauds.  But  the  plea 
was  over-ruled,  and  it  appearing  in  proof,  at  the  hear- 
ing, that  there  was  no  fraud,  that  the  lands  were  worth 
2335/.  that  defendant  had  done  feveral  a£ts  of  owner- 
fhip,  as  ordering  in  bricks,  fifhing  in  ponds,  &e.  and 
had  made  frequent  promifes  ;  the  court  decreed  for  the 
plaintiff. 
Vide  fupts,  And,  in  fuch  cafes,  the  taking  pofTeffion   under  the 

et  S.  C.  agreement,  will  be  deemed  notice  to  a  fubfequent  pur- 

fcdCnV  a"  cna^er'  Thus  it  was  held,  in  the  cafe  of  Butcher 
chancellor  againft  Stapely  before-mentioned,  that  C.'s  putting  in 
thought  that  his  cattle  and  taking  pofTeffion,  was  notice  to  D. 
the  purchafe  of.  ^QV  can  fucn  agreement5  fo  executed  on  one  part, 
was  acontiiv-  and  followed  by  an  enjoyment  accordingly  on  the  other, 
aace  between  be  fo  far  impeached  as  to  lay  the  party  open  to  an  ac- 
himatuiA  to   count  for   tne  profits  he  has  received  under  the  enjoy- 

avoid  the  bar-  .  r    r.  .  .  .   .         ,  ,  /.  ( 

gain;foqua:re?  men^>  becaufe,  it  was  laid  by  tiie  court,  that  would  be 
Pre.Chan.  519.  much  harder  than  fetting  afide  the  agreement  at  fail  for 

want  of  writing. 
C  *  3°3-  ]  *  And  in  the  cafe  of  Lady  Herbert  and  the  Earl  of 
Laely  Herbeit  Powis  and  others,  determined  in  the  houfe  of  Lords  on 
It  ah  Brown's'  aPFea^  ^roin  a  decree  of  Lord  Northington  an  agreement 
Par.Ca.  vol.  vi.  by  parol,  made  by  an  agent  of  the  earl's  with  Lady 
102«  Herbert^  that  his  lordfliip  fliould  pay  her  200/.  a  year 

by  way  of  annuity,  in  confideration  that  fhe  confented 
to  the  appointment  of  a  lady  as  guardian  to  her  niece 
Mifs  Herbert^  to  be  named  by  his  lordfliip,  with  a  view 
to  place  her  in  a  fituation  wherein  he  might  have  accefs 
to  her  to  pay  his  addrefles,  and  with  a  perfon  who  in 
that  character  would  confent  to  the  match,  whereby 
his  lordfhip's  title  to  the  Powis  eftate,  which  was  then 
difputable,  being  held  only  under  the  will  of  the  laft' 
marquis,  would  be  fettled,  fhe  being  niece  to  Lady 
Herbert^  and  heir  at  law  to  the  Powis  eflate,  was  or- 
dered to  be  carried  into  execution  on  his  lordfhip's 
part ;  Lady  Herbert  having  performed  her  part  of  the 
agreement  by  confenting  to  the  appointment  of  the 
guardian,  whereupon  the  marriage  was  had,  and  an  end 
put  to  all  litigation.  And  fuch  confent,  being  the  com- 
promife  of  an  intended  lawfuit,  was  held  to  be  a  good  con- 
fideration to  fupport  a  promife  in  law,  whereof  the  pro- 
mifee  might  claim  the  benefit  either  by  an  a&ion  at  law, 
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*  or  a  fuit  in  equity,  as  the  nature  of  the  cafe  required.  [  *  3°4*  3 

Again  ;  where,  previous  to  the  defendant's  marriage,  TaylPr  vv 
500/.  the  property  of  his  wife  by  a  former  marriage,  2g7 
I  was  agreed  to  be  afligned  to  truftees  for  her  feparate  ufe 
1 1  during  coverture,  and  to  be  applied  after  her  death  to 
fuch  ufes  as  (he  mould  appoint ;  and  after  the  marriage 
a  draft  of  an  aflignment  was  prepared,  and  corrections 
made  in  the  hufband's  hand-writing ;  and  he  fuffered 
her  to  receive  the  intereft  of  it  to  her  feparate  ufe  dur- 
ing the  coverture.  Thefe  circumftances  were  con- 
fidered  by  Lord  Hardwicke  as  a  part  performance,  and 
as  taking  the  agreement  out  of  the  ftatute.  His  lord- 
fhip  obferving  that,  if  the  ftatute  were  fuffered  to  be 
pleaded  to  the  difcovery  even  of  a  parol  agreement  in 
fuch  cafes,  it  would  be  very  mifchievous. 

Cutting  down  of  timber  likewife,  is  a  part  execution  Sidney  v.  sid- 
of  articles,  made  on  marriage,  for  fettling  an  eftate.        ney»  2  Eq- Ca- 
Payment  of  money  is,  in  fome  cafes,  confidered  by  A br- 29-  pl-37. 
the  court  of  Chancery,  as  a  part  performance  of  an  Lacon  v.  Mer- 
agreement.     Thus,  where   *   A.   having  occafion  for  Ur%3  Atk'  \ 
money,  came  to  a  parol  agreement,  entered  into  on  her  JjIb  c^°^*  ' 
behalf  by  her  agent  with  B.  that  A.  in  confideration  of  sVin.Abr.523. 
a  certain  fum  to  be  paid  by  B.  mould  convey  her  lands,  40. 
iffc.  to  him  and  his  heirs,  fubje£t  to  eftates  for  life  of 
C.  and  D.  the  purchafe  money  to  be  applied  as  then 
flipulated  :  and  B.  in   part  of  the  agreement,  paid  A. 
feveral  fums  of  money,  for  part  of  which  he  took  her 
bond,    till  the    agreement   could    be    completed ;    and 
thereupon   a  leafe  of  part  of  the  lands  purchafed  was 
renewed,  and  the  life  of  B.'s  fon   inferted  with  the  ap- 
pr&bation  of  B.  according  to  the  agreement ',  and  then  A. 
died.     On  a  bill  to  compel  a  fpecific  performance,  filed 
by  a  creditor  by  fimple  contract  againft  B.  and  the  heir 
of  A.  the  heir  objected,  that  he  was  a  ftranger  to  the 
tranfa&ion,  and  that  if  any  fuch  parol  agreement  had 
been  made,  he  was  not  bound  thereby,  in  regard  it  was 
not  reduced   into   writing,  nor  in  any  fort  performed 
by   A.  in  her   life-time.     It  was  fworn  pofitively,  that 
the  money  had   been  applied  for,  and  abfolutely   paid 
upon  the  foot  of  the  agreement.     And  Lord  Hardwicke , 

upoa^ 
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[  *  306.  ]   upon  all  the  *  circumftances  of  the  cafe,  decreed  a  fpe- 
ciftc  performance. 
LordPengalW.      But  where   A.   agreed  with  B.  to  make  him  a  leafe 
Rofs,  2  t'q.  Ca.  for  twenty-one  years,  of  lands  rendering  rent,  B.  pay- 
Abr.46.12.      ing  A.  150/.  line,  and   B.   paid    100/.   in  part  to   A.'s 
Morrice^Ch.  agcnt>  which  A.  knew  of,  and  Ordered   his  own  agent 
Ca.135.  S.  C.  to  prepare  the  leafe,  but  before  it  was  executed,  A.  re-  I 
1  Efl-  Ca-  Abr-  pented   and   refufed  to  grant  it;  B.  having  paid    100/. 
Chan  .560.       earnejl,  exhibited  his   bill   for   a  fpecific    performance : 
it  was  held,  that  this   payment  was  not  fuch  a  perfor- 
mance of  the  agreement  on  one  part,  as  warranted  the 
court  to  decree  an  execution  on  the  other;  becaufe  a 
parol    agreement    refpedting    lands    cannot   be    good, 
within  the   ftatute,    by   giving   money  in  earncft\    for 
there   muff,  be  fomething  more  than  a  bare  payment  on 
the  one  part,  to  induce  the  court  to  decree   a  perfor- 
mance on  the   other  part,  either  by  putting  it  out  of  ' 
the  parties    power  to   undo  the  thing,  or  doing  fome- 
thing  that  would  be  prejudicial  to  the  party  performing 
it ;  but  the  money  was  ordered  to  be  refunded. 
[  *  -707.  ]       But  it  feems   to  be  the  better  opinion,  that  *  pay- 
Bacon'sAbr.64.  ment  of  money  alone  may  be  a  part  performance  to  take 

^Chan^*^"*    Cafe   °Ut  oi   thC  ftatute*      But  the  <ioubt  m  inch  cafe 
'  feems  to  have  been,  what  mail  be  a  proof  of  the  receipt 

thereof  as  fuch.     Thus  far  feems  certain  ;  if  the  defen- 
dant in  his  anfwer  confefles  the  receipt  of  the  money  for 
the  purpofe  charged  in  the  bill',  or  if  he  denies  the  receipt 
as  in  part  performance,  and  it  be  proved  upon  him  by 
writing,  as   by  letter  wider  his  hand,  or  other  written 
evidence,  he  ihall  be  obliged  fpecihcally  to  perform  the 
whole  agreement,  becaufe  he  has  carried  it  in  part  into 
execution.     But  if  the   defendant  confefles  the  receipt1 
of  the   money,  and  fays  that  he  borrowed  it  from  the 
plaintiff',  and  that  he  had   it  not  in  execution  of  that 
agreement,  there,  he  turns  the  proof  of  the  agreement 
on  the  plaintiff,  and  then,  it  is  faid,  the  plaintiff  muft 
prove  the  receipt  of  the  money  by  the  defendant  for  the 
purpofe  in  the  bill  mentioned,  by  fome  written  agree- 
ment. 
VTJe  Girb  Ch       However,  this  appears  to  be  in  fome  degree  queftU 
2,2.  where       onable  ;    becaufe,  in  fuch  cafe,  the   parol   evidence   is 
there  isapaf-    applied  to  the  act  of  receiving,  which  is  a  confequence 
fegc  which,      o£  an(j  C0Hateral  t0  thc  a&  of  contracting,  and  confe- 

quently 
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quently  *  affords  a  further  evidence  of  the  bargain,   [  *  3°°'  3 
|  than  the  parol  proof  of  fuch  bargain  only  ;  namely,  an  {y0^t°e^curc- 
i  act  done  in  pursuance  of  it,  which  furnifhes  a  diftincl:  feems  to  war- 
j  fa£t,  that  appears  to  be  the  proper  fubj eel:  of  difcuflion  » ant  this  obfer- 
1  before  a  jury,  who,  in  fuch  cafe,  would  be  competent vatian* 
judges  of  the  credit  of  the  parties,  and  might,  by  their 
verdict,  decide,  whether  the  payment  of  money  was  in 
part  performance  or  not ;  and  thereby  determine,  whe- 
ther the  cafe  was  or  was  not  within  the  exceptions  taken 
out  of  the  ftatute.     Sed  queer e. 

And  in  cafes  of  earneft  paid,  an  action  of  law  may 
be  brought,  and  damages  recovered  for  non-perfor- 
mance, although  there  be  no  remedy  in  equity.  The 
reafon  of  which  is,  that  where  equity  aflifts  the  common 
law,  and  enforces  the  performance  of  rhe  agreement  in 
fpecie,  it  does  it  upon  important  reafons ;  namely, 
where  othcrwife  there  would  be  a  great  burthen  and 
penalty  upon  the  party,  if  having  performed  part,  by 
which  he  himfelf  has  a  lofs,  and  the  other  a  benefit,  he 
fhould  not  have  a  reciprocal  performance. 

And  an  agreement  by  parol,  part  *  performed,  will  [  *  309.  1 
be  decreed  againlr.  the  heir  of  the  vendor  under  it.  Lacon  v.  Mer- 

But  as  the  principle  which  p-overns  the  court  is,  that  tin,s' fVpra/   Et 

,  o      j  •  c  r  •  ■    videHawkesv. 

the  act,  done  m  pare  performance,  is  preemptive  evi-  Hawkss  Finch 

dc  nee   that  the  agreement  was  really  made,  it  muft  be  300. 

of  fuch  a  nature,  as  the  court  is  fatished   would  not  Sanfui£  v- But- 

.have   been   done,    unlefs  on    account  of  the  agr •ee?nent.  74^  Pe/Lord*' 
And,  therefore,  where  a  leilee  agreed  by  parol  to  take  Hardw.  3  Atfc. 

.a  leafe  for  a  term  of  years  certain,  and  continued  pof-  4-Smithv.Tur- 
feflion  on  the  credit  thereof;  there    being  no   writings  chan.'  561  et 
to  make  out  the  agreement,  it   was  held  to  be  dire&ly  vide  Hole  et 

'within  the  ftatute.  White, cited 

Marriage  alone  is  not  confidered,  -in  equity,  as  part  ch^oo.  CP' 
performance  of  an  agreement  made  between  the  parties 
themfelves,  although  it  is  confidered  as  fuch  to  bind  a  ^J-f'^J^0110" 
third  perfon  :  as  in  the  cafe  mentioned  before  of  a  letter  v.  Maxwell, 
written  by  a  father,  promiling  to  give  fuch  a  fortune  fupraSanfum v. 
with  his  daughter  to  any  one  who  Ihould  marry  her,  inf^tte^' l  Bac> 
which  cafe  a  man,  who  marries  on  the  encouragement       ' 
of  this  letter,  fhall  recover;  becaufe  the  agreement  is  Pl'e«Ch.s6r.et 
executed  on  his  part  as  far  as  it  can  be,  and  can  never  v>  Gilbome, 

be  Strange,  738. 
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I*  3IC-  3   be  undone  after.     The  reafon  why  *  marriage  alone  fa 
not  looked  upon  as  an  execution  of  the  one  fide  betwetJ 
the  parties,  fo  as  to  take  fueh  cafe  out  of  the  ftatu-fira 
ieems  to  be,  that,  if  it  were,  the  ftatute  would   be  eajS- 
tirtly  evaded  •,  for  all  promifes  of  this  kind  fuppofe  a 
marriage  had  or  to  be  had. 
I.nma  v.Eaylv,      And  the  fa£t  of  one  party  p.urchafing,  defifting  from  1 
sVein  627  ted  k;s  purcjlafe  jn  favor  0f  another  party  on  certain  con- 
5a1.Fl. 32. et  Gitions  itipulated,    is  not  a  part  performance  to  take 
2Eq.  Ca.  Abr.  an  agreement  in  fav-or  of  the  party  defiftino;,  as  to  part 

ihiAfeemto  °^  tl^e  lantJS  Purcha^ec]»  out  ot*  the  ftatute^;  for,  where 
be  the  fame  cafe  A-   being  about  to  purchafe  a  toft  of  ground  of  B.  and  !  | 

eported  in  C.  being  al fo  treating  for  the  fame  premifTes,  met  to- 
VfttheUchan-  £et.ner  '  and  ]t  vvas  ProP^ed  and  agreed,  that  A.  fhould 
cellor's decree  de&ft  ant^  permit  C.  to  purchafe,  he. agreeing  to  let  A. 
onthegiound,  have,  at  a  proportionable  price,  that  part  of  the 
that  there  was  grouiu)  he  defired  ;  and  thereupon    A.  defifted,  and  B. 

no  ablolute  nor  c  ,        ,     ,  .  f  j  1 

pofitive  agree-  completed  his  purchafe ;  and  afterwards  A^.  refufed 
ment.the  to  perform  the  agreement :  on  a  bill  filed  by  A.  upon 
words  being  the  ground  of  the  agreement's  being  in  part  executed,- 
uncertain ;  and  bv  nis  defining  from  profecuting  his  purchafe,  a  fpecihe 
not  on  the      ,  performance   was  decreed  at   the  Rolls  :   but  on  appeal 

atnfb  hC  t0  thc  ch:incellor>  the  decree  was  reverfed. 

u"i.\        *  ASain  »  on  a  *>#  ^Ied  in  tne  court  of  Chancery  in 
aoreement  'to    Ireland^  for  fpecific  execution  of  a  parol  agreement  foil 
cioa-iact  niij-ht  the  purchafe  of  an  eftate,  proof  of  the  delivery  of  jH 
■"     rent-roll  to  the  purchafer,  altered  and  dated  by  the  fel- 

perrorrnance,     1       •     ,  ,         ,         .  .  ,-,.11.        .        J , 

and  caifcas       ler  in  ,us  own  hand- writing ;  of  his  delivering  the  deeds! 
(hong  an  equi-  to  the  purchafer's  agent,  to  be  compared  with  the  rent-i 

WMftftfu116  ro11'  and  layin§  an  abftra<a  ot  his  titlc>  and  a  cafe 
lat'Idi:nrLruni)thereuFon,    before   counfel,    in  which    it    was    ftated, 

as  an  aft  done,  that  the  purchafer  had  agreed  with  the  feller  for  the 

purchaie  of  the  lands  at  twenty-one  years  purchafe  ;  of 

!,y  v.Ba-  his  giving  the   purchafer  a  lift  of  his  debts  which  af- 

^  fecled  the  eftates,  and  authorizing  him  to  apply  to  his 

lr' creditors,  to  feveral   of  whom,  and   to  other  perfons, 

the  feller  was  charged   to  have  written  letters  himfelf, 

informing  them  that  he  had  agreed  with  the  purchafer 

to  fell  5  and  of  his  afterwards  fending  to  the  tenants  to 

treat  with  A.   as  owner  of  the  eitate,  for  renewal  of 

leafes,  and  to  cut  down  timber ;    and  to  prevent  the 

<cl  of  an  elegit  againft  him,  of  his  producing  evidence 

before  a  jury  that  fuch  agreement  and  purchafe  had  been 

made,  was   held   net  to  be  fufficient,  on  the  ground  of 

a  part  execution,  to  take  the  agreement  out  of  the  fta- 

tute  of  frauds :  but  the  bill  was  ordered  to  be  difmilTed, 

and 
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and  that  *  order  of  difmiflal  affirmed  on  appeal   to  the   [  *  312.  ] 
loufe  of  Lords. 

And  pofTeflion,    under  a  parol   agreement,  of  .how-  Ireland/. Rittle 
ever  long  franding,  will  not  be  a  ground  to  1   it, l  Aik.'6i6. 

if  it  appear  that  the  perfons  who  made  fach  agreement- 
had  not  a  right  to  contract.  As  if  an  agreement  for 
partition  be   made  By  two  h  Ing 

to  their  wives,  without  the  confent  of  the  wltes ; 
for  they  cannot  thereby  bind  the  inheritance  of  their 
wives. 


<Df 
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£>f  ContraEte  or  agreements,  conft'Dereft 
as  fuel)  in  OEquttg,  arifing  out  of  3fn* 
flrument&  &c.  patting  a  Different  OEffeft 
at  Lato* 
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QUITY,  which  adverts  to  the  fubftantial  object 
of- all  contrails,  independant  of  the  forms  which 
they  aflume,  gives  effect  to  the  intent  of  the  parties, 
by  confidering  their  acts  as  evidence  of  fuch  a  contract 
or  agreement,  as  will  produce  what  is  Stipulated.  Con- 
cerning which  two  things  are  to  be  confidered.  Firft, 
What,  in  the  view  of  a  court  of  equity,  amounts  to  a 
contract  or  agreement.  Secondly,  How  it  may  be 
proved  in  equity. 

Firft,  It  is  clear  that  any  kind  of  written  contract,  if 
it  exprefs  the  intent  of  the  parties,  to  Stipulate  with  a 
view  to  fome  particular  thing  collateral  to  the  contract 
itfelf,  will,  in  equity,  amount  to  an  agreement  refpect- 
[  *  314.  ]  ing  *  that  thing;  although,  in  form,  it  aflume  a  dif- 
ferent character. 
Anonym.  Thus  where  the  condition  of  a  bond  was,  u  in  con- 

Mofeley  39.  ^deration  of  fo  much  money  in  hand  paid,  to  convey 
3  Vex!*!™  anc^  affure  certain  lands  ;"  the  matter  of  the  Rolls  de- 
10  Mod.  517,  clared,  that  bonds  of  this  nature  were  always  confi- 
5l8-9Mod62- dered,  in  equity ,  as  articles  of  agreement,  and  decreed 

the  condition  to  be  fpecifically  performed.' 
Aftonv. Pierce,  So  where  A.  on  his  marriage  agreed  to  leave  B.  his 
aVem.480.  wife  1000/.  if  fhe  furvived  him;  and  the  drawing  the 
marriage  agreement  was  left  to  the  parfon  of  the  parifh^ 
who  made  a  bond  from  A.  to  B.  in  2.000/.  conditioned 
to  leave  her  1000/.  if  ihe  furvived  him  :  the  queftion, 
was,  whether  this  bond,  although  releafed  at  law  by 
the  intermarriage,  did  not  fubfift  as  an  agreement  in 
equity,  and  entitle  the  plaintiff  to  a  fatisfaction  out  of 
the  real  and  perfonal  eftate  of  A.  And  it  was  held 
that  it  did  fubfift,  and  bound  both  the  real  and  per- 
fonal eftate. 

And  the  construction  will  uniformly  be  the  fame  In 
equity,  although  the  inftrument  has  become  void  by 
J'jme  matter  ex  pofi.faffo. 

Thus 
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*  Thus  where  A.  lent  B.  feventy  pounds,  and  for  his    [  *  3*5/3 
fecurity  took   only  a  warrant  of  attorney  to  confefs  a Dal^ v- b_"1,th" 
judgment  in  ejedtment  of  three  clofes  upon  a  feigned  151.' 
I  demife   for  twenty   years.     It  was  held,  after  the  death 
of  B.   that  this  was   a  defective  legal  fecurity,  but  that 
it  amounted  to  a  good  agreement,  in  equity,  to  charge 
the  land  ;  and  it  was  decreed  accordingly  againft  the 
heir. 

Again,  if  two  perfons  give  a  joint  bond,  and  one  of  vide  2  v«. 
them  (the  condition  being  forfeited  by  the   day  being  37',  374- 
paft)    pay   off"  the  money,    and  put  the   bond  in   fuit 
againft  the  other  in  the  name  of  the  obligee  :  the  other 
obligor  may,  on  the  aft  of  parliament  for  the  amendment  4Anne,cap.i6. 
of  the  law,  plead,  that  his  co-obligor  has  paid  the  prin- 
cipal and  intereft  on  the  bond  before  bringing  the  ac- 
tion, and  this  will  be  a  difcharge  of  the  bond.     But, 
although  the  bond  be  difcharged  at  law,  yet  equity  will, 
upon  a  bill   to  compel  the  co-obligor  to  make  contri- 
bution, or  to  pay  the  whole,  if  he   were  liable  to  the 
whole,  eithenidirecl:  that  he  fhali  pay  the  money  to  the 
other  obligor,  or  it  will  at  leaft  reftrain  him  from  plead- 
ing payment  by  the  other  obligor,  who  is  fuing  him  at 
law.     And  the  reafon  the  court  goes  upon  is,  that  *  the  f  *  316.  J 
bond  is  confidered  as  an  agreement  in  writing;  and, 
therefore,    though   the  obligation  and  penalty  is  gone 
by  the  legal  demand  being  gone,   yet  (he  condition, 
taking  it  altogether,    is  confidered,    in   equity,    as  an 
agreement  under  hand  and  feal  to  pay  the  money. 

So  where  a  feme  fole,  feifed  of  land  and  defigning  to  Caunc!  v.  Buc- 
marry,  agreed  with  her  intended  hufband,  that  fhe,  kl;>  2  p- wilL 
upon  the  marriage,  would  convey  her  lands  to  him443' 
and  his  heirs ;  and  for  that  purpofe  (he,  previous  to  the 
marriage,  gave  a  bond  in  2000/.  penalty  to  the  in- 
tended hufband,  conditioned,  that  in  cafe  the  marriage 
took  effect,  fhe  would  convey  her  lands  to  him  and  his 
heirs  ;  the  marriage  was  had ;  the  hufband  enjoyed 
during  his  life  ;  and,  on  his  death,  his  heir  brought  a 
bill  in  Chancery  againft  the  heir  of  the  wife  to  compel 
him  to  convey  the  lands  of  the  wife  to  the  heir  of  the 
hufband.  It  was  objected  that  the  bond  became  void 
by  the  intermarriage.  Sed  per  curiam,  The  impro- 
priety of  the  fecurity,  or  the  inaccurate  wording  of  it, 
is  not  material;  for  ft  is  fufricient  that  the  bond  is  a 
written  evidence  of  the  agreement  of  the  parties,  that 
the  hufband,  in  confideration  of  marriage,  fliould  have 
the  land  as  her  portion, 

So 
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C  *  .3Z7*  J       *  So  where     woman,  having  a  confiderable  fortune, 

Watkin^'       uP°n  ^er   marr'age   trufted   her   intended    hufband   to 

aAtk.  97.        draw  up  a  bond   to  fecure  J  700/.  for  her,  in  cafe  fhe 

ihould  furvive   hirn ;    Lord  Hardwicke  faid,    that    the 

court  in  a  cafe  of  this  fort  would  interpofe,  and  make 

the  agreement  according  to  the  intention  of  the  parties  ; 

and   though   the  bond   might  be  void  in  law,  yet  that 

court  would  eftablifh  it  in  favor  of  the  woman.     And, 

for  that  purpofe,  his  lordfhip  declared  the  bond  to  be 

an  impofition,  and  diredted   her  perfonal  eftate   to  be 

placed  out  on  fecurity,  the   interefl:  to  be  appropriated 

during   the  joint  lives   of  the   hufband  and  wife  as  in 

the  decree  mentioned  ;  and,  in  cafe  the  hufband  di$d  iri 

the  life-time  of  the  wife,  then  the  1700/.  to  be  paid  to 

the  wife  as  agreed  upon  in  the  bond. 

L.  Raym.683.       So  an  alignment  of  a  chofe  in  acYion,  as  a  bond,  or 

3  Keb.  304.      the  like\  which  in  law  is  not  aflignable,  is  valid  in  equity 

?Tern,'nto'M    whether-  it  be  entered   into  with  or  without  confidera-- 

504.     3  Unan.     . 

Kcp.40.  Chan.tion.     For  a  court  of  equity  proceeds  upon  the  princi- 
Ca.  232.  2  P.   pie,  that  the  alignment,  although  not  effectual  as  fuch. 
'  at  law,  the  bond  not  being  aflignable  in  point  of  inte- 

refl,   amounts,    nevertheless*    to  a  covenant  or  agree- 
F  *  3J8- 1  rnentj  that  the  aflignee  fhall  *  receive  the  money  to  his 
own   ufe ;    which  covenant  or  agreement,    that  court 
will  carry  into  fpeci fie  execution. 
Vide  1  Vez.  Upon  the  fame  principle  it  is  held,  that,  although 

*4$'  45o.         an  award  or  fubmiffion  to  arbitration  is  diftinguifhable 
3  '  from  an  agreement,  inafmuch  as  the  former  cannot  be 

fupplied  by  interpofition  and  act  of  a  court  of  equity  ; 
becaufe,  generally,  in  thofe  cafes,  the  time  is  condi- 
tional, namely,  fo  as  a  determination  be  made  by  fuch, 
a  day,  and  alfo,  therein,  matters  are  left  to  the  judg- 
ment of  the  arbitrators ;  yet  an  acceptation  of  any 
thing  under  it,  is  evidence,  in  equity,  of  an  agree-, 
ment  to  perform  it. 
Hall»v.  Hardy,  Thus  where  one  accepted  part  of  money,  awarded  on 
3  P.  Will.  187.  a  bond  to  (land  to  the  award  of  arbitrators  touching  a 
Et^vide  i  Vez.  matter  jn  dffpute,  he  was  confidered  as  having  under- 
taken to  perform  the  award ;  he  having  thereby  con- 
fented  to  it,  and  made  it  his  own  agreement  for  a  va- 
luable conlideration,  namely,  the  money  paid  him. 
And  upon  this  ground  a  fpecific  execution  of  the  award 
was  decreed  ;  although  his  honor  faid  that  there  was, 
unlefs  in  very  particular  circumftances,  no  initance  of 

a  bill 
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a  bill  *  having  been  brought  for  a  performance  of  an  [  *  3r9*  3 
award. 

So  where  A.  and  B.  had  fubmitted  to  an  arbitra-  No-ton  v.  Maf- 
ment  by  bond,  and  an  award  was  made  (not  binding  c  >2  ern-24- 
by  form  of  law)  by  which  A.  was  to  pay  B.  900/.  and 
to  feal  a  releafe  to  him,  and  B.  was  to  alTign  feveral  fe- 
curities  he  had  from  A.  and  A.  fold  fome  lands  to  raife 
the  900/.  expecting  that  B.  would  receive  it,  as  he  had 
given  him  intimation  he  would,  and  tendered  him  the 
900/.  and  a  releafe  executed  :  the  court,  though  there 
was  no  other  execution  of  the  award  on  A.'s  part,  and 
though  it  was  extrajudicial  and  not  good  in  ftri&nefs  of 
law,  decreed  that  it  mould  be  performed  in  fpecie. 

Secondly,  Having  (hewn  what  amounts  to  an  agree- 
ment in  equity,  I  fhall  now  proceed  to  point  out,  how 
an  agreement  may  be  made  out  in  equity. 

An  agreement  maybe  made  out  in  equity,  Firft,  By 
proof  of  a  pofitive  agreement  in  terms  :  as  by  the  pro- 
duction of  an  agreement  in  writing  to  do,  or  omit  do- 
ing, a  *  particular  thing  ;  or,  by  evidence  of  a  parol  [  *  320.  ] 
agreement  of  the  fame  nature  in  part  performed. 

Secondly,  by  proving  circumftances,  from  the  nature 
of  which  equity  will  infer  an  agreement. 

The  cafes  preceding,  namely,  thofe  that  (hew  what 
amounts  to  an  agreement  in  equity,  nearly  demonftrate 
the  principles  which  courts  of  equity  have  adopted  as 
to  proof  of  the  circumftances  from  whence  they  infer 
(uch  agreements  ;  for  there  is  little,  except  verbal  dif- 
ference, between  the  proof  of  an  agreement,  and  the 
circumftances  which  render  it  an  agreement ;  for,  the 
circumftances  which  prove  it  fuch,  conftitute  it  to  be 
fo.  But  this  head  of  our  enquiry  may  be  further  il- 
luftrated  by  the  following  cafes. 

If  a    man    grant   a    rent-charge  out   of  a    bifhop's  Giib.  Chan, 
leafe,  and  convey  it  by   way  of  demife  and  re-demife,  244. 
fo  that  the  leafe   is    re-demifejd    fubjeel:    to    the    rent- 
charge  ;    a  court  of  equity  will,  if   the  grantor  agree 
for  the  renewal  of  the  leale,  compel  the  grantee  to  join 
the  grantor,  the  latter  undertaking  to  convey  to  the 

Vol.  I.  M  grantee 
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321   3   grantee  *  the  additional  lives  in  the  fame  manner  as  be- 
fore  for  the   feciinty  of  the  rent  charge.     And  it  was 
the  opinion   of  the  court,  likewi'e   (in  the  cafe  alluded 
to  by  Baron  Gilbert,  that  the  grantee  might  have  com- 
,  pc-lled  the  grantor  to  have  renewed,  if  there  had  been  a 

failure  ofhves  or  fluxion  of  time  ;  becaufe  the  grantee 
of  the  annuity  might  have  had  a  writ  of  annuity,  and 
thereby  have  continued  the  paymenttduring  his  life,  if 
he  had  not  reforted  to  the  lands  :  and,  there-fore,  when  | 
he  did  refort  to  the  lands,  he  fhould  have  all  remedy 
that  could  be  obtained  to  make  them  a  fecurity  to  him 
during  his  life  in  all  events;  the  circumftances  of  the 
contract  warranting  a  conclufion,  that  fuch  was  the  in- 
tent of  the  contracting  parties. 

But   ft    ftems   doubtful,    whether    the    court    would 
have  compelled  the  grantor  to  renew,  if  the  bimop  had 
refufed  on  the  common  terms  ;  for  if  the  bifhop  had  re- 
fufed  to  renew  on  the  common  terms,,  it  would  have 
been  tantamount  to  an  abfolute  refufal,  and  the  grantee 
mull  have  been  contented  uitb  the  fecurity  of  the  lives 
in  being, 
r  *  722  -j        Again,    where   A.   upon  a   treaty  of  marriage  *  be- 
Paiketct  v."       twecn  B.  his  nephew  and  C.  made  propofals  in  writing 
Serjt.int,  etal,  to  C.'s  father,  by  which  A.  promifed  and  agreed;  that 
¥mch.  147,      ff  t^Q  marriage   took   erFecl,  and  250c/.  were  paid,  or 
fecured    to   be   paid,    for  her   portion,  he  would   fettle 
200/.  per  annum  out  of  certain   tythes   and*  lands  for  a 
prefent  maintenance  for  B.  and  C.  and  for  her  jointure, 
if  fh'e  furvived  ;  and  that  he  would   fettle   an    eftate  in 
fee   of  all   other  his  meiTuages  and  lands,  being  of  the 
value   of  7'oc/.    yeaily,  and   alfo  ailign   over  and   fettle 
200o/.  part  of  the  2500/.  upon  his   nephew  for  his  fur- 
ther maintenance  after   A.'s  death  ;    this  marriage  did 
not  take  effect.      Afterwards  there    was    another   treaty 
of  marriage  between  B.  and  S.  and  A.  being  acquainted 
therewith,  he,  to  induce  this  marriage,  fent  the  before- 
mentioned  proposals  in  writing  to  be  communicated  to 
the  executors  of  S.'s  mother  ;  and  by  another  writing 
under  his  hand,  which    he   tranfmitted    therewith,  pro- 
rr.ifed   and   agreed   that,   if  the  man  rage  took  effect,  he 
would   make   a  fettlement  according  to  the  former  pro- 
pofals, with  this  addition,  that  although  formerly  he  had 
demanded    1500/.  to  be  paid  down,  and  fecurity  for  the 
remaining  1000/.  he  would    then   be   contented  to  (ray 
for  the  whole,  fo  that  it  was  fecuied  to  be  paid  in  fome 

convenient 
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convenient  time  *  agreed  upon.  No  anfwer  was  re-  [  *  323*  J 
turned  to  thefe  propofals ;  but  R.  was  admitted,  and 
the  marriage  took  place.  Afterwards  A.  died.  And, 
on  a  bill  exhibited  againft  his  representatives  by  B.  for 
a  fpecific  performance,  it  was  adjudged  by  the  lord 
keeper,  that,  when  A.  fent  propofals,  and  defired  to 
have  his  nephew  admitted  a  fuitor  to  S.  although  no 
anfwer  was  returned  to  A.  yet  the  acceptance  of  the  pro- 
pofals by  the  friends  of  S.  and  the  admiflion  of  B«  as  a 
fuitor,  upon  which  the  marriage  did  enfue,  amounted 
III  equity  to  an  agreement  executed,  and  ought  to  be 
performed  on  all  fides. 

Thirdly,  An  agreement  may  be  made  out  in  equity, 
by  proving  an  inftrument,  from  the  nature  of  which 
equity  will  infer  an  agreement. 

Thus  where  A.  feifed  of  a  copyhold  eftate,  and  in- Parks  v.  WH- 
tending  that  his  fitter,   who  was  his  heir  at  law,  fhould  fan,  loMod. 
not  have  his  land,  but  that  her  fon  fhould  have  it,  n<-*}?'  l^P^o 
folved  to  furrender  it  to  the  ufe  of  his  will,  and  devife  Et  v'ide  i  Eq.  * 
it  to  htm  :  but  a  furrender  not  being  practicable  by  rea-  Ca.  Abr.  18,8. 
fon  of  fome  accident,  he  prevailed  on  his  fitter  to  give  lbld'  S93»J- 
a  bond   to  him,  that  (he  *  would,  at  any  time,  upon  [  *  024.  ] 
the  payment  of  2CO/.  and  upon  the  requeit  of  her  fon,  9  Mod.  63. 
furrender  the  eftate  to  him  ;  and  then  A.  died.     On  a 
bill  filed  againft  the  reprefentatives  of  his  filler,  praying 
a  decree  for  a  furrender  purfuant  to  the  condition  of  the 
bond,  it  was  fo  decreed  by  Lord  Parker,  chancellor; 
his  lordfhip  faying,  it  was  plain  from  the  nature  of  the 
tranfaclion,  that   it  was  the  fixed  intention  of  A.  that, 
one  way  or  other,  his  nephew  fhould   have  the  lands. 
Not  being  able  to  furrender  them,  he  had    recourfe  to 
this  bond,  as  the  beft  method  to  f-cure  them  to  him  ; 
fo  that  this  bond  was  not  to  be  considered  as  ibmething 
given  in  lieu   of  the  land,  but  as  another  medium  of 
fecuring  the  land   to   him.     And,   on   the, part  of  the 
mother,  it  amounted  plainly  to  an   agreement  that  the 
fon  fhould  have  the  land. 

And  where  there  are  plain  footfteps  of  a  further 
agreement,  which  mult  have  been  entered  into  con- 
comitant with  a  power  to  fell  a  real  eftate,  but  which 
is  not  forthcoming,  although,  without  inferring  it, 
the  inftruments  that  are  produced  are  unintelligible, 
and  the  language  '  of  them  abfurd ;  a  court  of 
equity,  to  uphold  the  intention  and  meaning  of  the 
M  2  parties 
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[  *  i2S'l    *  parties  in  the  matter  of  a  truft,  will  fupport  what  rS 

wanted  by  intendment,  and   will   pre  fume  that,  among 

the   contents  of  the   agreement   of  which  fuch    ftrong 

traces  are  found,  there  were  thofe  ftipulations  which  are 

absolutely  necefTary  to  give  effecl:  to  the   true  and  evr- 

Vide  Newton    dent  meaning  of  the  parties.     Ex.  gratia,     A  court  of 

^j  Ne^ton\ct  equirv,    from   proviiions    in    a   fubfequent    inftrument, 

Par.  c'a.  21.      which  plainly  evinced    that   the  money  arifing   by  fale 

of  land   was   to   be    invefted    in    the   purchafe  of  other 

lands  to  be  fettled   to  trufts,  fimilar  to  thofe  to  which 

the   lands    fold    were   limited,    inferred   an   intermediate 

agreement  or  article,  for  laying  out  the  money,  arifing 

from  the  fale,  in  that  manner. 

And  a  court  of  equity  will,  from   a  fubfequent  tran- 
saction, raife  an  agreement  accrjfory  to  a  precedent  tran- 
faction,  where  the  circumftances  warrant  fuch   an  in- 
ference, and  it  is  necefTary,  in  order  to  do  juftice  be- 
tween parties. 
Attor.  Gen.  v.       Thus    where    A.    being,    on   his   marriage   with    a 
Whorwood,       daughter  of  B. ,  to  receive  a  large    portion   with    her, 
'       agreed  that  it  fhould  be  fettled  for  her   benefit  for   life, 
[  *  726.  1   and)    i*  theie   were   no    *   children,    then   on    himfelf. 
Afterwards,  on  the  death  of  a  lifter,,   an  aecefiion   of 
fortune  came  to  B.  to  arife  by  fale  of  her  father's  eltate, 
which  was  vefted  in  truftees,  who  were  to  raife  certain 
fums  of  money  out  of  the   eftate,    and  afterwards   to 
divide    the   refidue  among   his  three   daughters.      The 
wife  of  A.  joined.in  levying  a  fine  for  fale  of  tin's  eftate. 
IX  a    truftee  in    the  marriage   articles,,    ami    who   had 
married  the  third  daughter,  a£red  in  the  file,  and  re- 
ceived the  whole  purchafe  money.     A.  gave  a  receipt 
to  D.  for  his  part  of  the  pur-chafe   money  paid  for  the 
ctlate,  ivbicb  he   thereby  premifed  and  agreed  to  lay  out 
purfuant   to  the  truft   repofed   in   D.      Then  A.  died, 
having  devifed  his  real,  and  perfonal  eftate  away  from 
wife.     And  one  queftion,  upon  a  crofs  bill  filed  by 
her,  was,  whether  her  {hare  of  the  lands,  which  came 
to  her  on  the  death  of  her  fitter,  as  well  as  the'lands  and 
tenements,  purcbafed  with  the  mare  (be  was  entitled  to 
out  of  tier  fathei's  eftate  (Which   was   agreed   by   the 
articles  to  be  fettled)   fhould  be  bound  by  the  marriage 
articles.     And  on  behalf  of  the  hufband  it  was  argued, 
rhat  the  was  not  entitled  to  have  the  benefit  of  the  eftate 
a*Uin^  from  her  fitter's  death,  by  its  being  fctthd  pur- 
fuant 
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fuant  to  the  articles;  *  becaufe  it  was  not  within  the  [  *  327  J 
articles,  and  there  was  not  fufficient  proof  of  any  fuch 
agreement  extending  to  that  eftatc,  as  would  bind  thofe 
ftanding  in  the  place  of  the  hufband  :  that  the  wife  had 
levied  a  fine  before  it  came  into  the  hands  of  the  trus- 
tee, and  then  the  money,  coming  in  lieu  of  the  eitate, 
was  abfolutely  the  hwfband's,  and  the  court  would  not 
have  fuffered  the  perfon,  into  whofe  hands  it  came,  to 
have  retained  it,  and  faid,  that  a  fettlement  fhculd  be 
made  on  the  wife.  But  Lord  Hardwicke  was  of  opini- 
on, that  the  note  was  fuflicient  to  bind  the  teftator,  his 
reprefentatives  and  the  claimants  under  his  will,  to  a 
performance  of  what  was  there  agreed  to  ;  for  a  man 
might,  as  between  himfelfand  his  wife,  make  an  agree- 
ment or  declaration  of  truft  in  his  life-tim^  which, 
though  not  for  valuable  consideration,  fhould  take 
effect  againft  his  executors  and  adminiltn  tors,  or  thofe 
claiming  voluntarily  and  in  representation  under  him 
after  his  death.  Then,  as  to  the  conduction  and 
extent  of  the  not?,  his  brdjhip  thought  that  it  was  a 
reafonable  act  for  him  to  do,  and  he  faid,  that  it  had 
been  truly  infitted,  on  behalf  of  the  wife,  that  on  tne 
hufbanu's  application  for  the  money,  the  court  would 
undoubtedly  have  ordered  a  *  further  fettlement.  If,  [*3?-^-] 
then,  the  parties  did  not  come  into  court,  but  acted 
among  themselves,  and  the  hufband  had  agree  I  to  do 
that,  which  the  court  would  have  directed,  had  the 
wife  inhlled  on  it  in  a  proper  fuit,  it  fhould  have  its 
full  efFect.  Though  it  did  not  appear  in  the  cau(V., 
that  the  wife  had  levied  a  fine  before  this  money  came 
into  the  hands  of  the  truftce,  as  it  had  been  faid  ;  yet, 
if  ibe  had  done  fo,  that  muit  have  been  to  fatisfy  tne 
purchafer,  as  fhe  was  married  :  his  lordmip  would  not 
divide  one  act  from  the  other,  but  would  take  all  as 
one  tranfaction-,  and,  he  faid,  that  this  note,  thcugh  fub- 
fequent,  was  an  evidence  of  what  was  the  agreement  and 
intent,  viz.  that  this  money  fhould  be  laid  out  in  the 
purchafe  of  land  to  be  fettled  to  the  farr.e  ufes.  The 
c.rcumftance  warranted  that  conftruction.  The  truf- 
tee  in  the  marriage  articles  being  the  proper  perfon  to 
intervene  and  receive  the  money  arihng  by  (ale  of  that 
other  ihare,  and  to  fee  the  articles  performed  for  her 
benefit,  he  had  received  trie  whole.  The  hufoand 
coming  to  receive  it  cut  of  his  hands,  had  received  it 
on  fuch  a  promife,  which  was  an  evidence  of  the  terms 
on  which  the  money  was  paid  to  him,  and  or  the  agree- 
ment 
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[  #  329»  ]  rnent  and  *  intent  on  which  the  wife  joined  in  the  fine 
for  fale  of  this  eftate.  It  was  reafonable,  and  what  the 
court  would  have  obliged  him  to,  had  he  come  before 
it ;  for  that  was  the  dijYirM'ion.  If  a  hufband  could  lay 
hold  of  the  wife's  eftate  without  aid  of  a  court  of  equity, 
the*  court  would  not  compel  him  to  fettle  it,  as  they 
would  where  he  could  not  come  at  it  without  fuch  aid, 
which  was  the  prefent  cafe.  The  fum  was  particu- 
larly afcertained,  and  included  both  (hares,  as  well  that 
which  arofe  on  her  fitter's  (hare,  as  her  original  lhare. 
And  the  promife  was  to  lay  out  the  whole  of  that  fum, 
v  which  therefore  his  lcrdfhip  was  of  opinion  muft  be  laid 
out  purfuant  to  the  truft. 


Cf 


[    33°    1 


2Df  tfje  Confttieratton  neceCTarg  to  fop; 
yort  a  Conn-aft  or  agreement 


A  Confide  ration  is  the  material  caufe  of  a  contrail  or 
agreement ;  or  that,  in  expectation  of  which, 
each  party  is  induced  to  give  his  aflent  to  what  is  ilipu- 
lated  reciprocally  between  both  parties. 

We  have  i^en  that  there  are  two  ways  of  making  con- 
tracts or  agreements.  The  one  by  parol,  and  rhe  other 
by  writing.  Now,  fince  words  are  frequently  fpokerj 
by  men  unadvifedly  and  without  due  deliberation,  the 
law  will  not  bind  a  man  to  an  executory  contract  en- 
tered into  by  words  only,  if  it  be  not  founded  on  a 
good  or  valuable  confideratinn.  And,  therefore,  if 
one  man  promife  or  covenant  by  parol  to  give  another 
man  20/.  to  make  his  (the  latter's)  houfe  dt.iuvt-i  or 
towards  his  lofTeS  by  lire,  or  the  like;  here  the  latter 
ihall  not  have  an  action  againft  the  former  for  the  20/. 

*  So  if  one  buy  of  me  an  houfe,  or   other   thing  for   [  *  331.  ] 
money,  and  no  moivry  be  paid,  nor  earned:  given,  nor  ' '  H-  4-  3.<- 
day  fet  for   payment,  nor  She  tning  delivered  ;  here  no  7  J 

action   lies   for  the  money,  or  the   thin;*  fold,  but  the' 
owner  may  fell  it  to  another  if  he  will:   for  fuch  pro-  Dyer  30  b.  3:6. 
mifes  or  contrails  are  deemed  nuda  pacla,  there  being  h\fxV\  £. 
no   confideration  or  caufe  for  them,  but  the  covenants  l" 
themfelves,  which    will   not  yield  an   a&ion  :  and  this 
agrees  with  the  definition  of  nudum  paclum,  as  given  by 
the  civilians,  namely,  nudum  pactum  eft  ubi  nulla  fubejl 
caufa  prater  conventionenu 

Therefore    where   a   carpenter,    by     parol    without  n  M.  4. 3?.  a. 
Writing,  undertook  to  build   a  new  houfe,  and  for  the  Bro.a8f«rk 

,  *-.  .1  1  1^  n-  *  tale  A.O. 

not  doing   it  the   party  brought  an  action  or  covenant    H  £    ^ 
a^aind  the  carpenter,  and  it  did  not  appear  that  he  was  L.Raym  909. 
to   have  any   thing   for   building  the  houfe  ;  it  was  ad- 
judged, that  he  fnould  take  nothing  by  his  writ. 

So  if  a  man  by  word  of  mouth,  or  by  writing  fealed 
and  not  delivered)  fell  me  his  horfe,  or  any  other  tning, 
and  1  give  him  or  promife  him  nothing  for  it  ;  the  con- 
trad  is  void,  and  the  property  in  the  thing  fold  is  not 

art- red  thereby- 

Eut 
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[  *  332»  ]  *  But  it  is  otherwife  if  contracts  or  agreements  be 
by  deed  under  feal  and  delivered,  becaufe  there  is  then 
more  time  for  deliberation  ;  for  when  a  man  pafTes  a 
thing  by  deed  fo  conftituted,  there  is  flrfl  the  determi- 
nation of  the  will  to  do  it,  which  is  one  part  of  delibe- 
ration ;  then  the  party  caufes  it  to  be  written,  which  is  - 
another  part  of  deliberation  ;  and,  laflly,  he  delivers 
the  writing  as  his  deed,  which  is  the  confummation  of 
his  refclution.  And  by  the  ceremony  of  the  delivery  of 
the  deed  from  him  that  makes  it  to  him  to  whom  it  is 
made,  the  former,  in  confederation  of  law,  gives  his 
aiTent  freely  and  deliberately  to  part  with  the  thing  con- 
tained in  the  deed,  and  that  it  mould  pafs  from  him  to 
the  other.  Therefore,  on  account  of  this  deliberation 
in  the  making  of  deeds,  they  are  in  law  cohclufive  up- 
on the  party  executing  them,  and  bind  him,  without 
examining  upon  what  caufe  or  confideration  they  were 
founded.  Confequently,  if  1  by  deed,  bond,  or  cove- 
nant-, bind  myfelf  to  give  you  2c/.  to  make  your  hall  de 
novo,  here  you  (ball  have  an  action  upon  this  deed, 
bond,  or  covenant,  and  the  caufe  or  confideration  for  it 
is  not  material ;  for,  there  is  a  fufficient  confideration 
apparent,  namely,  the  deliberate  will  of  the  party  that 
l  *  333*]   made  the  deed.     *  And  thetaw  would  have   been   the 

Plowd.  309.  fame  in  the  cafe  of  the  carpenter  before-mentioned,  if 
the  contract  had  been  by  ipecialty.  And,  therefore,  it 
is,  that  where  a  contract  or  agreement  is  by  deed,  the 
caufe  or  confideration  is  not  enquirable  into  on  an  ac- 
tion upon  it ;  but  the  party  ought  only  to  anfwer  to  the 
deed,  and  if  he  confefs  it  to  be  his  deed,  he  (had  be 
bound  :  for  every  deed  importing  in  itfelf  a  confidera- 
tion, namely,  the  will  of  him  who  made  it :  a  contract 
or  agreement,  where  either  of  them  is  by  deed,  is  ne- 
ver confidered  as  nudum  paclum.  Thus  in  an  action 
of  debt  upon  an  obligation,  the  confideration  upon 
which  the  party  gave  the  bond  is  not,  at  law,  enquired 
into,  becaufe  it  is  fufficient  to  fay,  that  it  was  the 
obligor's  will  to  make  the  deed. 

3  Burr.  1663.  Bur,  Mr.  Juftice  Wilmot,  in  the  cafe  of  Pillcns  and 
Rofe  againft  Fan  Microp  and  Hopkins,  went  fo  far  as  to 
give  it  as  his  opinion,  that  the  putting  a  contract  into 
writing  would  alone  be  fufficient  to  take  it  out  of  the  rule 
as  to  nude  pads ;  upon  the  ground  that  this  imgle  cir- 
cumftance  would  be  a  guard  againft  furprize,  which  was 
the  occaiicn  of  that  rule  :  it  having  been  held  by  the  beil 
authorities,  that,  according  to  the  tew  of  nature,  the 

want 
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ivant  of*  confidcration  was  no  radical  defect  in  a  con-  [  *  334-  i 
;ract,  if  it  were  entered  into  upon  deliberation  and  re- 
flection ;  for,  in  that  cafe,  it  would  be  morally  ^ood, 
ind  only  require  afcertainmcnt.  And  Lord  Mansfield 
.nclined  to  the  fame  opinion.  But  there  being  other 
principles  upon  which  the  cafe  in  cjueftion  might  bt 
determined,  the  court  avoided  this  point. 

I  (hall,  therefore,  offer  to  the  reader  fame  obfcrva- 
tions  thereupon. 

The  maxim,  "  qucd  ex  r,udo  paclo  non  oihur  ia&io"  Cod. lib.  3  PI 
is  derived  from  the  civil  law.  io.  lib.  5  ik. 

The  Roman  law  divided  conventions  or  agreements  l*' f* 

o 

among  men  into  two  kinds  ;  namely,  Prcmifes  and 
Contracts.  A  promife  and  a  contract  differed  in  this 
refpect  fimply  ;  the  former  proceeded  from  the  promifer 
^lone  who  preferred  it,  and  did  not  bind  until  accent- 
ance  by  the  promifee,  fo  that  the  promifer  till  then 
was,  at  any  time,  at  liberty  to  retract.  A  contract 
was  the  confent  of  two  cr  more  perfons  to  fomething  to 
be  given  or  done.  It  followed  of  courfe,  that  a  pro- 
mife accepted  immediately  became  a  contract  *,  for,  then, 
there  was  the  affent  of  two  perfons  to  the  thing  *  pro-  r  *  -><>r  1 
mifed;  viz.  one   to   perform,  and  the  other  to  receive. 

Contracts  were  again  divided  by  the  civilians  iiio 
Nominate  and  Innominate. 

Nominate  contracts  were  fo  called,  merely  on  ac- 
count of  their  having  had  particular  forms  of  actions 
afligned  to  them,  from  their  frequency  and  general  in- 
telligibility. Of  this  defer- ption  was  let-ting,  hiring, 
partnerfhip,  commillion,  cjrV. 

Innominate  contracts  were  fuch  as,  being  more  rare, 
and  not  of  the  fame  defined  and  certain  nature,  the  law 
had  not  provided  any  exprefs  or  peculiar  form  of  action 
to  enforce,  but  had  left  them  open  to  fuch  fuit  as  was 
belt  adopted  to  the  cccafion,  which  was  called  an  action 
in  prefenbed  terms  ;  and  fcems  to  have  been  analogous 
to  our  action  on  the  cafe,  as  diftinguifhed  from  actions 
of  debt,  detinue,  ejecllone  jirwtz,  or  the  like:  fuch  ac- 
tions in  piefcribed  terms  not  being  dittin2;uifhed  by  any 
fpecific  names,  but  delineated  by  circuity  and  peri- 
phrafe  :  as  do  ut  des.  I  give  you  this  that  you  may  give  vide  ,  BkcfcA 
me  that;  which  was  where  one  gave  money  or  goods  Ccrmn.  444 

on 
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l  33°-  3  *  on  a  contract  that  he  fhould  be  paid  money  or  goods 
for  them.  Of  this  kind  were  all  loans  of  money  upon 
bond  cr  promife  of  repayment  ;  and  all  fales  of  goods, 
in  which  there  was  either  an  exprd's  contract,  to  pay  fo 
much  for  them,  or  elfe  the  law  implied  a  contract,  to 
pay  fo  much  as  they  were  worth.  Oz.facio  vt  facias,  I 
do  this  for  you,  that  you  may  do  that  for  me  ;  this  was 
where  one  agreed  with  another  to  do  his  work,  for  him, 
if  he  would  do  the  work  of  the  former  in  return;  of 
to  do  any  other  pofitive  a£t  on  both  fide?  ;  or  to  for- 
bear on  one  fide  in  confederation  of  fomething  done  on 
the  other.  As  that  in  coniideration  that  A.  the  tenant 
would  repair  his  houfe,  B.  the  landlord  would  \yi  fue 
him  for  wafte.  Or  it  might  have  been  for  mutual  for- 
bearance on  both  fides-,  as  that  in  coniideration  that 
A.  would  not  trade  to  Li/bon,  B.  would  not  trade  to 
Marseilles.  Or  facio  ut  des.  I  do  this  for  you  that  you 
may  give  me  that.  As  where  a  man  agreed  to  per- 
form any  thing  for  a  price,  either  fpecineally  menti- 
oned, or  left  to  the  determination  of  the  law  to  let  a 
value  upon  it.  Thus  where  a  fervant  hired  himftlf  to 
his  matter,  for  certain  wage?,  or   an   agreed   ium,  here 

[  *  337«  j   t-n-e  f&rvant  was  field  *  to  contract  to  do  his  fervice,  if)  I 
order  to  earn  that  fpecinc  fum  ;  othcrwife  if  he  had  been  i 
hired  generally,  for  then  he  was  under  an  implied  con- 
tract to  perform  the  fervice  for  what  it  fhould  be  reafon- 
ably  worth.      Or  do  ut  facias,   !  give  you   this  that  you 
may  do  that.     As  where  one  agrees  with  a  fervant   to  i 
give  bini  fuch   wages   upon  his  performing  fuch  work. 
Thefe  innominate   contracts   were  all    included  by  the 
civil  law  under  the  general  term  of  Pacla. 


Pacls  were  by  them  again  divided  into  pads  with  a 
t-ovfi 'deration  or  caxifc  ;  and  pads  wanting   a  conf  deration 

'    contracts 
-med,  or, 
:   and  for 
given  in  i 


or  cattfe.     The  former  included  all  innominate  contracts 
where   fomething   was   to   be   given   or  perfon 
via  verfa,  foi    a  amfideration  or  caufs  aligned 
tbefe,  as   we  have  obferved,    an   action   was 
prefcribed  terms;  for  if  any  one  by  agreement  effected  i 
any   thing   (whether  that  confided   in  doing  fomething,  , 
•  r  delivering  fomething,  or  in  omitting,  or  withholding 
ioflfiething)   hoc  animo,  that  another  in   his   turn   fhoulc 
do    fomething,    or   deliver   fomething   to  him,   or,  vicl 
vsrfa  ;   the  Roman  law    did   not    permit   him,  in  whole 
i    the   thug  executed  was  delivered,  or  the  like,  to 

be 
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be  deficient  in  performing  what  *  was  ftipulated  on  his   [  *  33$   3 
part,  but  compelled  him   to  performance.     So  that  if 
there  were  a  caufe  or  confideration  facli  vel  traditionis, 
a  correfpondent  obligation  or  pa£r.  arofe. 

But  padts  which  wanted  a  caufe  or  confideration,  by 
a  pofitive  law  of  the  Romans,  produced  no  action  in  the 
civil  forum,  unlefs  in  cafes  of  fale,  which  were  folemn- 
ly  ratified,  according  to  a  form  prefcribed,  when  they 
were  called  "  Stipulations"  from  the  word  "  Stipula" 
a  ftraw,  in  allufion  to  the  circumftance,  that  in  fuch 
"cafes  a  it  raw  was  given  to  the  purchafer  in  fign  of  a 
real  delivery.  And  fuch  contracts  or  pa£ts,  as  were 
innominate  in  refpecl:  of  their  having  no  particular  form 
of  aSticn  ajjigned  to  them,  and  were  entered  into  with- 
out a  caufe  or  confideration  moving  from  the  party  to  be 
'benefited,  were,  in  refpecl:  of  thofe  circumftances,  called 
\Nuda  Pad  a,  or  mere  Naked  Pacts. 

It   may  further  be  obferved,    that    ftipulations   were 
(anciently  performed  at  Rome  with   abundance  of  cere- 
monies j    the   firir.  whereof  was,  that  one  party  fhnuld 
interrogate,  and  the  other  anfwer  to^give  his  content 
land  oblige  himfelf.     Thus,  "  §hiod  inter  nos  *  coxvcnity    [*  339-  1 
v hoc  te  dare  faccrefpondtS,fpGndeo"     So   that   by  the  an- 
cient  Roman  law,    ftipulations   differed    from    prcvifs 
and  pads,    inafmuch   as   the   former  might  have   been 
made  in  fun  pie  and  ordinary  language  ;  the  latter  onk* 
in  prefcribed  and  folemn  language.     'The  former  might 
have  been  made  by  writing  between  perfons  abfent;  the 
1  latter  by  words  only  and  between  perfons  prcfent. 

So,  likewife,  among  the  ancient  Romans,  all  volun- 
tary nominate    contracts    were    written    either    by  the 
,  parties  themfelvcs,.  or  by  one  of  the  witnefles,  cr  by  a 
domeftic    fecretary  of  one  of  the  parties    whom    they 
;  called   a  Notary,    but   who   was   no  public    pcrfon   as 
;  among  us  ;  and   the   contract,  when  finifhed,  was  car- 
ried to  a  magiftrate,  who  gave  it  a  public  authority  by 
receiving  it  inter  acla  under  his  jurifdic~tion,  giving  each 
of  the  parties  a  copy  thereof  under  his  feal. 

So  that  it  feems,  in  both  inftances,  viz.  as  well  in 
the  cafe  of  voluntary  contracts,  as  that  of  ftipuiatjons. 
in  order  to  give  efre£f.  to  the  tranfadTion,  it  was  necef- 
fary  that  it  ihculd  befoiemn/y  confirmed  and  ratified  in  the 

-pre  fence 
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740.  ]    *  prefence  of  proper  perfons  according  to  the  rules  prt~< 
fcribed  by  law,  or  it  had  no  validity. 

Now  it  feems  reafonable  to  conjc&ure,  that,  when 
this  maxim  of  the  Roman  law,  u  quod  ex  nudo  paclo  non 
oritur  cclioj*  was  adopted  and  received  into  our  fyf-i 
tern,  it  was  accepted  in  its  full  extent ;  our  law  not  re- 
cognizing any  ceremonies  analogous  to  a  ftipulation, 
which  feems  to  have  been,  net  the  creation,  but  the; 
ratification  of  a  promife  or  contract  in  form  before  a  < 
magiftrate. 
3  fclackft.  Indeed  Sir  William  Black/lone  obfei  ves,  that  the  rule 

Coon,  157.     u  quod  ex  nudo  paclo  ncn  oritur  aclio"  does  not  hold  in 
fbme  cafes,  where  a  promife  is  authentically  proved  by 
written  documents;  and  inftances  the  cafes  of  a  voluii- 
Etvide  1  Chan,  tftfy  bond   and  of  a  note  of  hand.     But  the  former  o£ 
Rep.  157. 1E0.  thefe  inftances  turn  upon  the  ground,  that   it  is  an  in- 

■?'-    *™"a"  ft  rumen  t  under  feal  and  delivered,  which  binds  the  par- 
rl  1.  *  Hard.  J      .  » 

500.  fces  and  alters  their  property,  though  there  be  no  con- 

federation ;  becaufe  a  man  is  eftopped  to  deny  his   own 
deed,  or  affirm  any  thing  contrary  to  the   maniieft    (b- 
lemnity  of  contracting  by  delivery  :  and  the  latter  feems 
1  *  34*  •  ]    t0  me,>  *"°   ^r   as   it  applies,  to  be  a  *  cafe  of  a  d  tit  met 
Species,  and  not  an  exception  out  of  this  rule.     For  as 
long  as  a  note  of  hand  is  confined  to  the  parties  who  fa-, 
bricate  it,  the  want  of  confederation  is  a  clear  bar  to 
lecovering  any  thing  upon  it,  upon  the   ground  that  it 
is  nudum  pad um.     And  when  third  perfons  become  in- 
terfiled in  it,  the  reafen  why  it  is  not  open  to  the  faiire 
objection  i?,  that,  after  it  is   negotiated,  its  operation 
V:de3&4Ann.  W  governed   by   the  fame  law  as    a  bill   of  exchange, 
c  9.  which   is  the  law   merchant ;  and  that  is  founded  upon 

the  law  of  nature  and  nations,  in  which  the  want  of  a, 
confi deration  is  no  ejfentied  defect  in  a  contract,  as  it  is 
in  the  civil  law. 
vide  thefe  ^  ^e  observations,  already  offered,  were  not  fuffi- 

cafes,  and  the  cient  to  fhevv,  that  putting  a  nude  contract  into  writ- 
exceptions  to  m*Jimptyy  will  not  fo  far  alter  its  nature  as  to  fupply 
ticm,  intra,  the  want  of  a  confideration,  and  render  it  valid  with- 
out that  recjuifite  •,  the  uniform  practice  of  the  court  of 
Chancery  in  refuting,  unlefs  under  particular  circum- 
ftances,  to  aid  a  covenant  wider  feal,  if  merely  vo- 
luntary, feems  to  me  to  furnifh  conviction  upon  the 
fuhjea  ;  for  the  principle  upon  which  that  court  with- 
I  cids  its   interpoiiticn   in   thofe  cafes   i?,  tb  it,  on  (Itch 

covenants, 
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•  covenants.,  nominal  damages  only  can  be  obtained  at   [  *  342,  ] 
law;    and   therefore   equity,    which    follows    the   law, 
will  not  give  a  more  fubftantial  relief.     Then,  if  our 
1  law,  even   in  cafes  of  covenants  under  feal,  refufes  its 
fubftanrial  aid  to  the  parties,  either  at  law  or  in  equity, 
claiming  under  a  voluntary  contradr,  though  executed 
with  all   poflible   folemnity,   accompanied   with   a   de- 
livery, and  under  feal;   which  are  forms   as   folemn 
•  and   notorious   as  thofe  ufed  in  a  ftipulation  among  the 
Romans,  a  fortiori,  will   it  refufe   any  afliftance  to  in- 
■  force   a   voluntary  contra^,  that   wants  every  of  thefe 
ceremonies,  except  that  of  being  written. 

Having  fuhmitted  to  the  reader  the  foregoing  obfer-  Dr.  an<l  sol- 
vations upon   the   fubjeft  of  nude  agreement?,    I  Qiall  d««t,  lib.  *. 
\  now  recall  his  attention  to  that  of  the  caufe,  or  confi-  c,ip-  24' 
deration  upon  which  a  contrail  may  be  fupported. 

And  it  is  to  be  obferved,  that  fuch  a  caufe  or  confede- 
ration may  arife  and  be  created  in  two  ways : 

Firft,  by  fome  acl  to  be  done  by  the  one  party,  for 
the  benefit  of  the  other  party. 

*   And  any  thing,  however  trifling,  to  be  done   by   [  *  34.3.  ] 
the  plaintiff,  will   be  a  confideration  fufHcient  whereon 
to  ground  an  adion.     As   if  A.   demifes  certain  lands  Sir  Anthour 
to   B.   rendering   rent,  and   B.   afligns  the  fame  to  D.  StorS* rv-  A!!)3" 
and  after  the  alignment  rent  become  due;  and  D.  in  67)  1 50.  Crow 
confideration  that  A.  will  (hew  him  a  deed  by  which  itCai.  70* 
may  appear  that  fuch  rent  is  due,  affumes  and  promifes 
to  A.  forthwith  to  pay  the  fame  :    if  A.  (hews  D.  the 
indenture  of  leafe,  by  which  it  appears  that  fuch  rent 
is  due,  A.  fhall  have  an  action  upon  this  promife  againifc 
D.   the    (hewing    the    deed    being  a  furEcient    confi- 
deration. 

So  where  G.  brought  an  action  of  affumpfit  again  ft  D>'-r  *7*.PC 
R.  and  declared  that,  whereas  T.  was  in  debt  to  G.  3I*  BOtc  *'* 
and  C.  T.  appointed  R.  and  delivered  to  him  50/.  to 
pay  it  to  G.  in  part  payment  of  his  debt;  upon  which 
G.  came  to  R.  and  demanded  his  50/.  and  he  anfwered 
that  he  had  cccaiion  for  it,  and  was  not  at  leifure,  but 
if  he  would  come  fuch  a  day,  he  would  pav  him  ;  at 
which  day  he  came,  and  the  other  refufed  to  pav  him. 
Per  Popham  et  Telve? ton,  here  is  another  confidera- 
tion befiues  the  debt  :   the  creditor  is  to  come  to  the 
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L      344- j    *  houfe  of  the  defendant  to  fetch  the  money.     Judgment  I 
for  the  plaintiff. 
i  Roll  A br.  22.      Secondly,  A  confutation  may  arife  or  be   created, ' 
•J   -;•  by  doing   or   permitting   fonevvhat   to  be   done  to  the 

prejudice  or  lofs  of  one  of  the  parties.  So  that  it  is 
not  abfolutely  neceffary  that  the  confideration  for  a  •1 
contract  imports  fome  gain  to  him  that  makes  the  con- 
tract ;  but  it  is  fufucient  that  the  party,  in  whofe  favor 
the  contract  is  maJe,  foregoes  fome  advantage  or  be- 
nefit  which  otherwife  he  might  have  taken  or  had,  or 
fuffers  fome  lofs  in  confequence  of  placing  his  confi- 
i;H.  6.49.  dence  in  another's  undertaking:  Thus,  if  a  carpenter 
prorr.ife  to  repair  my  houfe  before  a  certain  day,  and 
he  does  not  do  it,  bv  which  my  houfe  falls,  I  may  have 
an  aclion  on  the  cafe  againft  him. 
.        v  So,  where   A.   brought  an  afiumpfit  againft:  B.  and 

loiy,Htfh.  4,5.  fhtyrtd  that  W.  B.  father  of  B„  dec eafed,  was  indebted  I 
S.  e.  L?o.J.  unto  A.  in  200/.  and  that  C.  and  D.  were  bound  unt©  • 
^^-  W.  B.  by  two  flatutes  ftaple  in  200/.  and  that  W.  B. 

delivered  thofe  flatutes  unto  A.  that  he  might  thereby  j 
I  *  345*  ]  ke  fatisfied  the  debt  due  unto  him  *  from  \V.  B.  and 
that  B.  pretending  to  be  executor  to  his  father,  in  con-' 
fideration  that  A.  at  his  inftance,  would  deliver  unto 
him  t'le  faid  ftatutes,  promifcd  to  pay  him  50/.  at  one 
day,  and  50/.  at  another ;  and  averred,  that  he  deli- 
vered the  ftatutes,  and  that  B.  paid  him  40/.  of  the  fir  ft 
50/.  and  the  reft  he  had  not  paid;  and  A.  had  judg- 
ment:  the  judgment  on  a  writ  of  error  brought,  was* 
affirmed.  For,  though  it  did  not  appear  that  B.  was, 
but  only  that  he  pretended  io  be,  executor,  and  fo  could 
make  ?w  profit  of  the  cjlate  ;  yet,  becaufe  the  flatutes 
were  delivered  to  A.  with  intent  to  procure  him  fanf- 
faction  fo  as  he  might  cancel  them,  or  take  compeftion 
for  them  :  and  that  A.  at  the  inftance  of  B.  and  in 
hope  of  his  promife,  did  deliver  them  out,  and  deprived 
hlmfclf  of  that  nuamy  it  was  held  a  fuflicient  confide- 
ration. 
y>      fm  So,  on  an  action  en  the  cafe  fur  afTumpfit  againft:  S. 

j  1  in  note,  et  there  was  an  agreement  between  A.  and  B.  that  A. 
fhoulu  have  a  leafe  of  B.  with  divers  covenants.  At 
the  time  appointed  for  fealing  it  A.  refund,  on  ac- 
count of  inferting  a  new  covenant  refpec~ting  repa- 
rations. Upon  which  S.  (landing  by,  took  upon  him- 
felf  that  if  A.  would  fcal,  bs  would  make  the  repara- 
tions,  ji 
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tions.     And  it  Was  adjudged  a  good  confideration  to  L  #  34^*  1 
port  the  action  againft   S.   although  the  fealing  the 
d  was  no  advantage  to  him. 

So,  where  D.   an  attorney  brought  an  action  on  theBidvrftyr. 
again{t    A.    executor   of    B.    and    counted,    that,  Catton,  Hofc. 
vhereas   he   had    in   Michaelmas   term,    14  Jac.   profe-  Cro'  pV^  S'^ 
-uted  an   attachment   of  privilege  againft  B.  returnable  75,  843,  8i>i. 
a  Hilary  term,  B.  knowing  of  it,  in  consideration  that 
t   B.'s   requeft  D.   would  forbear  to  profecute  the  (aid 
jyrit   any   further  againft   B.  he  (B)  did  promife  to  pay 
|im  50/.   and  then  avers,  ifc.      After   a  verdict,   it  was 
ed   in  arreft  of  judgment,  firft,  that  it  was  not  al- 
d,  that  the  plaintiff  had   any  juft  caufe  of  action. 
Secondly,    That  this    action   (till    remained.      Hut  the 
jjourt  nevertheless  gave  judgment  againd  A.:  for,  f<rft, 
iJuits    are     not    prefumed    caufelefs,    and    the    promife 
j^rgues  caufe,  in  that   he   dehred   to   flay  off  the   fuit. 
Secondly,  Though  this  did  not  require   a  difcharge   of 
llhe  action,  yet   it  required  a  lofs  of  the  writ,  and  a  dc- 
cfay  of  the  fuit,  which  was  both  benefit:  to  the  one,  and 
l|i  lofs  to  the  other.     And  the  court  held,  that  an  action 
|bf  debt  would  have  lain  againft  the  defendant's  teftator 

!jfor  the  50/.  being  a  fum  *  of  money  due  upon  a  con-  [  *  74.7.  ] 
(tract   in   which  he  received  quid  pro  quo  ;  for  the  for- 
bearing of  a  fuit   was   as  beneficial  in  laving,  as  fome 
tjother  things  would  have  been  in  gaining. 

Again;  where  in  an  action  upon  the  cafe  the  plain-  Webb's  cafe, 
f  tiff  declared,  that  whereas  C.  was   indebted   to   J.    S.  4^'COQ-  ,to- 
land   J.    S.    to  the  defendant;  the  defendant,  in  confi- 
dcration  that  the  plaintiff  would  procure  J.  S.  to  make 
fja  letter  of  attorney   to  the  defendant  to  fue  C.  ,  pro- 
:!mifed  to  pay  and  give  to  the  plaintiff  10/.     It  was  ob- 
jected, that  here  was  not  a?iy  confideration    to   induce 
the   airumpfit ;    for,  that  the   defendant,    by  this  letter 
of  attorney,    got  nothing  but  his  labour  and   travail  : 
but,    the  exception   was   not   allowed   of;    becaufe,  in 
this  cafe,  not  f:>  much    the  profit   which    redounded  to 
the  defendant,  as  the  labour  of  the  plaintiff  in  procuring 
of  the  letter  of  attorney,  was  to  be  refpected. 

So,  if  one  board  another's  wife  for  a  year,  and,  af-  3  Bulft.  187. 
ter  that  year  is  pad,  the  hufband  come  to  the  landlord  iRoil.Rep  ?3r. 
and  promife  him  that,  in  confideration  he  will  board  his  ^3.2;  ' 
wife  for  a  year  longer,^  he  will  then  pay  him  for  this  ;0. 

year 
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[  *  3iS.  ]  year  ar.d  *  for  that  which   was   pad   before  ;  this  is 
<*ood   confideration   to   raife  a  contract  by  way  of 
Cecil*,    fumpfit.     And   the   reafon  is,    th.it  the  landlord  is 
wbeie  mfaift**  Pr5Jtt^cc  by   l^is  ;    for,  probably   he   would  not  hav< 
hodad.upon      fojourncd  the  wife  for  the  lad  year,  if  it   had   not  be* 
grounder  faJe   for  the  pro.nife  of  payment  of  the  firft  money. 
bcug  delayed:       If  a  com'U.ration  }s  cxea<tcd,  and  does  not  go  al< 
Ent.Sb  w;ch  t,1?  contra^  but  is  entirely  pad,  and  the  contr 
i  Roll  R-n  *    »s  merely  fubfequent ;    it  is  not  a  fufficient  confiderai 
4*3.  Jtfjtn.y  t.  tion  to  ground  a  contract  upon,  unlefs  fomething  arife 
^c^i1";n^      between   the   parties   that  is  meritorious.     As  if  one, 
M    \n   consideration   that  I  have  built  him  a  houfe,  quitted 
QJ*1. i.  2 Buhl,  him  of  a  trefpafs,  difburfed    money   on   his  account,  or 
5i  2  Lcon.225.  fuch  like,   prumife  me  to  do  any  other  thing;,  or  pay  me 
lo  much  money;  thefe  have  been  held  not   to  be  con- 
fi derations  :  becaufe  there  appears  nothing  but  the  con- 
fideration  prfctfty  pa;?,    without    any    thing   incident 
thereto  to  continue  it.     This   therefore   is  but  «;< 
pdthtm. 

Dver  3  So,  where  a  mailer  promifed   to   two   men,  that  in 

confideration  they   had  bailed  his  fervant  out  of  prifon, 

[*349    ]  ^e  wou^{  >:lve  tnem  *  harrnlefs  ;  it  was  held  that   this 

did  not  bind  him  :  becaufe  he  had  no  benefit,  nor  they 

prejudice  by  his  promiie. 

But   we  muit  take  care  to  diftinguidi  this  kind  of 
cafe  from  thole,  v*here,  although  fome  part  of  the  con- 
fideration appears   to  be  paff,  yet  it  is  all  but  one  tran- 
»  fadtion.     As   where  one,    being    poflefTed   of  a    (hop, 
%  Bulft.  73.       agreed  to  derr.iie   it  to  another,  paying  to  him  405.  by 
the  vear,  and   io>.  for  the  laft   quarter;    and   for  the 
perfecting  thereof  each  gave  the  other  is.     And  after- 
ds,  in  confideration  of  the  premiiTcs,  the  leflee  pro- 
mifed  to  give  the  lefior  30/.  and  affiimed  to  pay  it*;  in 
confideration  whereof,  and  in  performance  of  the  con- 
trad!:,  the  leflbr   made  a  leafe  to  the  leflee  accordingly. 
It  was  objected,  that  there  was  no  good  confideration 
rtiTed   to   raife  the  promise  for  the  3c/.  the  fame  be- 
-  grounded  upon  a  confideration  that  was  paft,  per- 
fect, and  execute.!,  and  i'o  no  good  confideration. 

curiam.  The  leafe  here  is  made  after  the  promife. 
The  agreement  is  in  performance  of  ally  -not  of 
paft.  It  was  on  the  leflbr's  part  to  make  the 
)c*fc  to  the  dekrtci^t,  and  on  his  part  to  pay  the 
rsn:   of  405.   and    the     30A    in    confideration    of  his 

cuiet 
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*  quiet  enjoyment  of  the  fame,  which  is  a  good promife,   [  *  35°-  3 
founded  upon  a  good  and  diffident  confideration. 

So,  where  the  plaintiff  was  pofTefled  of  certain  lands  peatle  v.  Un- 
for  a  term  of  years,  and,  in  confideration  that  he  had  gcr,Cro.  Eliz. 
occupied   the  lands  and   paid    the  rent,    the  defendant  94- 
promifed   to  fave  the  plaintiff  harmlefs  :     the  plaintiff 
was  difturbed,    by  his  cattle  being  diftrained.     Now, 
though  the  occupation  and  rent  was  faid  to  be  paft,  yet, 
as  the  plaintiff  continued  in  poifeflion,  and   was  (till  to 
pay  rent,  that  preferved   the  confideration,  and  it  was 
held  good. 

So  a  contract,  made  fubfequent  by  one,  in  confide-  Cro.  Car.  4c?. 
ration  of  another    marrying    his    daughter    or    coufin,  3  Salk.  96. 
which  is  as  a  gift  in  frank  marriage,  is  good. 

Again;    a   contract  on  a   confideration  executed   is  Hodge  v.  Vav-a- 
good,    if  there   were   a  duty  before:    and,    therefore,  lor> '  R°il  ,ReP- 
where  the  plaintiff  declared,  that  fuch  a  day  the  defen-  AfteM  Leo/" 
dant  was  indebted  to  him  in  fo  much,  and,  in  confide-  iyS. 
ration  thereof,  afterwards,  to  wit,  fuch  a  day,  the  de- 
fendant promifed  to  pay;  this  is  not  a  *  confideration   [  *  351,  1 
paft,  but  the  continuance  of  the  debt  raifes  a  promife 
and  an  action . 

This  feems  to  be  the  principle  that  governed  in  the  Church  v. 
cafe  of   Church  and   Church ;    there,  in  aiTumpfit,  the  Church, 
plaintiff  declared,    that,    whereas  he  had  at   his  own T  Ra- 
charges    buried    the    defendant's   child,    the    defendant 
promifed  to  pay  him  his"  charges.     And  judgment  was 
given  for  the   plaintiff,  and   yet  the  confideration  was 
paft.     But  by  the  43d  of  Elizabeth  the  father  was  bound 
to  bury  his  child. 

So,    where  the   plaintiff  declared,    that,  in  confide-  Warren  v. 
-ration  that  he  had  bought  three  parcels  of  land  on  fuch  M?rfe,  Oo. 
a  day,  the  defendant  afterwards  promifed   to  make  him       "M  ' 
a  fufficient  arfurance  ;  here  the  confideration  was  ad- 
judged not  to  be  abfolutely  paft;  for  the  affurance  was 
the  fubftance  of  the  fale. 

And  if  the  thing  be  founded  on  a  prior  moral  obli-  2  Blackfh 
gation  :  as   a  promife  or  contracT:  to  pay  a  juft  debt,  Conim'  445* 
though  bound  by   the  ftatute  of  Limitations ;  this  will 
not  be  nudum  -paclum. 

And  a  confideration  paft  will  be  a  good  ground  to  1  Roll  Abr.  n. 
Vol.  I.  N  maintain  Cro.Eliz.  252, 

48*- 
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L  352vJ  maintain  an  action  upon  a  *  fubfequent  promife  or  con- 
*  J^lkC  266S'  trac^>  where  the  confideration  is  ftated  to  have  been  at 
i  Bulrt.  ■  20.  tnc  defendant's  Special  fuit  and  requejl ;  for  the  pro- 
Dyert74.PI.31.  mife,  though  it  follows,  yet   is   not  naked,  but  couple* 

2  Cro  UiS4°9'  lt^  w,th  ^e  ^uit  or  reclueft  before,  and  the  merits  of 
Cro.Eliz.42.  r^e  part)'  procured  by  that  fuit  or  requeft.  As  for  in- 
itance,  though  a  promife  to  pay  10/.  for  that  W.  R„ 
was  bail  for  my  fervant  is  not  good  ;  yet  a  promife  to 
pay  10/.  for  that  he  was  bail  for  him  at  my,  requeft 
is  good, 
Bofdcn  v.  Thus  where  A.  requefted   B.  to  give  his  credit  for 

1>tarr,Cro.Ja.two  ton  of  wine,  amounting  to  50/.  foh  one  C.  to  D. 
and  B.   thereupon  gave  his  bond  of  100/.  for  the  pay- 
ment of  that  5c/.  and  for  the  non-payment  thereof  was 
fued,  and   enforced   to   pay  70/. ;  and,  {hewing  this  to- 
A.   he,  (A)   in   confederation   thereof,  aiTumed   to  pay 
the  yd.  unto  B.  fuch  a  day.     It  was  objected,  on  af- 
fumpfit  brought  on  this  promife,  that  it   was  not  fufn- 
cient.     But  the  court  held  that,  becaufe  C.  upon  B.'s 
undertaking  at    A.'s  requejl,  bad  credit  given  him  b/ 
D.  and  that  B.  was  damnified  by  reafon  thereof,  which 
hi  confeience  A.  ought  to  fatisfy,  the  confideration  was 
fufficient  and  not  paired. 
S3'  J       *  A  mere  Granger  to  a  meritorious  acl:  done  to  a  third 
Bcuinev.         perfon   cannot  thereupon  found  an  aiTumpfit  applicable 
1  Vent.  6.       to  himfelf:    therefore,  where  one  in  an  afTumpfit  de- 
Jfetton  y.        clared  that,  m  confideration  one  A.  would  permit  the 
%ole,ibid.3i8.  defendants   to  fue  another   in  his   (A.'s)    name,   they 
promifed  to  pay  the  plaintiff  a  fum  due  from  A.  to  him> 
that  was  held  no  good  confideration  to  fupport  the  ac- 
tion ;  for  the  plaintiff  did  nothing  of  trouble  to  himfelf 
or  benefit  to  the  defendant,  but  was  a  mere  ftranger  to 
the  confideration. 

But,  where  a  promife  was  made  to  the  father,  that, 
in  confideration  he  would  perform  fuch  a  cure,  the  fa- 
ther (hould  be  paid  fo  much  and  the  daughter  fo  much  ; 
there  the  nearnefs  of  the  relation  carried  the  benefit  of 
the  confideration  to  the  daughter,  and  it  was  held  that 
fhe  might  maintain  an  afTumpfit. 

Where  forbearance  of  fuit  is  the  confideration  of  an 

afTumpfit  or  agreement,  two  things  muft  be  obferved  ; 

firft,  the  forbearance  muft  be  general,  or  for  a  particu- . 

JLinghillv.       lar  time  certain,  and  not  uncertain.     And,  therefore, 

Eroughton,       where  the  declaration  was,   that,  in  confideration  the 

Mooie  Ca.  J  '  1   •      -zr 

1167.  plaintift 
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plaintiff  would  abftain  from  profecuting  the  *  defendant    f  *  354'  ] 
for  a  debt,  the  defendant  would  pay  it  before  fuch  a 
feaft  ;  there,  inafmuch  as  it  was  to  forbear,  and  neither 
mentioned  whether  it  was  a  total  forbearance,  or  for 
a  time  certain,  it  was  held  ill. 

But  where  the  confideration  was  for  a  forbearance  Lutwirch 
for  a  reafonable  time,  it  was  held  good;  and  that  the  ^;  Hufley, 
court  ought  to  judge  whether  it  was  a  reafonable  time  philips  v. 
or  not  fo.     And,  where  the  declaration  fet  forth,  that  Saektord, 
the  defendant  was  indebted  to  the  plaintiff;  and  that, Ibid-  455- 
in  confideration  thereof,   and   that  the  plaintiff  would 
not  implead  the  defendant,  the  defendant  promifed  to 
deliver  the  plaintiff  fourteen  quarters  of  barley  :  this 
was  held  good. 

Secondly,  it  muft  be  from  a  fuit  or  matter  in  which 
the  defendant,  or  the  perfon  from  whom  the  debt  or 
thing  is  faid  to  be  due,  is  chargeable. 

Thus,    upon  an   aclion  on  the  cafe  for  a   promife,  Hummers 
fetting  forth  that  the  defendant's  fon  died  indebted  to  v-  u^tor>* 
the  plaintiff;  and  that  the  defendant,  being  his  mother    ai  '  7j" 
(but  not  dating  that  fhe  was  executrix  or  adminiftra- 
trix  to  him,  or  that  fhe  had  any  effects  of  her  fon's  in 
her  *  hands)  promifed,  that,  if  the  plaintiff  would  for-   [  #  355.  J 
bear  to   fue  for  his  debt,  fhe  would  pay  it :  this  was 
adjudged   to  be  no  confideration  ;  becaufe  fhe  was  not 
liable  to  any  fuit,  fo  that  the  plaintiff  had  no  prejudice 
by  fuch  forbearance. 

But  where  a  furety,  having  paid  the  debt  of  his  prin-  3  Salk.  96, 
cipal  who  was  dead,  told  his  executor  that  he  had  paid 
the  money,  who  thereupon  promifed  to  repay  him,  if 
he  wouM  forbear  till  fuch  a  day  :  it  was  adjudged  a 
good  confideration ;  for  the  executor  was  bound  in 
equity,  though  not  at  law,  without  a  promife. 

And  idle  and  infignificant  confiderations,  are  looked 
upon  as  none  at  all ;  for,  whenever  a  perfon  promifes 
without  a  benefit  arifing  to  the  promifer  or  lofs  to  the 
promifee,  it  is  confidered  as  a  void  promife. 

Thus,  if  a  man  be  arrefted  upon  a  void  arreft,  and  Randall  v.  Har. 
another,  in  confideration  of  fetting  him  at  liberty,  pro-  vey5Godb.3$8, 
mifes  to  pay  the  debt ;  if  the  arreft  be  unlawful  the 
confideration  is  not  good. 

N  2  And 
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[  *  356.  ]        And  where  a  leffee  promifed  that,  in  *  confideration 
Goodwill  v.      t|ie  je^or  wou]f[  forbear  to  diftrain  his  corn  unfhoclced, 

Willoughby,  ...  .  .  i-      1        1 

Hard.  73.         he  would  pay  his  rent  that  was  due  :  this  was  aojudgea 
to  be  no  confideration,  becaufe  fuch  corn  was  not  dif- 
t  rain  able. 
I  ec  v  New-  So  where  the  defendant  promifed  that,  iftheplain- 

comb.Hard.73.  tifF  would  accept  the  defendant  for  his  paymafter,  for 
Et  vide  9  H.  5.  a  <jebt  due  to  the  plaintiff  by  a  ftranger,  and  would  for- 
Debt  36  Ut       ^ear  tne  defendant  fix  months,  he  would  pay  the  debt : 
it  was  adjudged  no  confideration,  becaufe  the  plaintiff 
might  fue  the   ft  ranger  notwithstanding,  and  therefore 
was  at  no  prejudice. 
Latch  142.  But,  it  is  fufficient  if  there  be  a  colour  whereon  to 

Dyer  272.31.  found  a  fuit.  In  fuch  cafe  forbearance  is  a  good  con- 
in  note.  fideration.  As  in  Whitpools  cafe,  where  an  infant 
bought  velvet  and  fillc  and  died,  and  the  mercer  came 
to  bis  wife,  beinp;  his  executrix,  and  faid,  that  if  fhe 
would  not  pay  him  he  would  fue  her,  and  the  wife 
promifed  in  confideration  of  forbearance  to  pay  him  : 
this  was  held  to  be  a  good  confideration,  upon  the 
ground  of  the  colour  for  a  fuit,  fie  being  executrix. 
[  *  357-  ]        Where  the  day  given  is  the  confideration,  *  it  need 

not  be  fet  forth  how  the  debt  accrued. 
V\roolafton  v.  Thus,  where  A.  brought  an  affumpfit  againft  B.  and 
Webb,Hob.i8.  declared  that,  whereas  B.  did  owe  him  30/.  in  confi- 
deration that  A.  the  28th  day  of  Juguft  16 10,  had 
given  day  to  B.  for  payment  of  the  fame  money  until 
the  9th  of  Oclober  following,  B.  did  affume  to  pay  it 
him  the  fame  9th  day;  upon  an  iffue  non-affumpfit, 
it  was  found  for  A.  and  it  was  afligned  for  error,  that 
it  was  not  fhewn  for  what  the  defendant  was  indebted  : 
but  the  judgment  was  affirmed;  for,  the  debt  was  not 
in  queftion,  as  if  it  had  been  an  ordinary  indebitatus 
affumpfit^  where  the  debt  itfelf  is  the  only  confideration 
of  the  promife,  for  there  it  mutt  appear  to  the  court; 
but,  here^  it  was  the  day  given,  that  was  the  exprefs 
confideration.  And  though  it  were  true  that  there 
muft  alfo  be  a  debt,  yet  this  was  allowed  in  the  pro- 
mife, being  aftual^  and  alfo  found  by  implication  in  the 
verdict. 
Thorpe  v  ^n  cxccutory  contracts,  if  the  agreement  be  that  the 

Thorpe.iVcnt.  one  fhall   do  an   a£r,  and,  for  the  doing  thereof,    the 
177,  214.         other  (hall  pav,  fcrV.  fo  that  the  confiderations  are  mutual  \ 

3Salk.9S.  ^y  J  the 
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the  doing  of  the  aft  *  is  a  condition  precedent  to  the   [*  35^  ] 
payment,  and  the  party  who  is  to  pay  will  not  be  com- 
pelled  to  part  with  his   money,  till  the  thing  be  per- 
formed for  which  he  is  to  pay. 

But  this  rule  admits  of  thefe  diverfities.  lb,d- 

Firft,  If  a  day  be  appointed  for  the  payment  of  the  48  E.  3.  2.  3- 
money,  and  the  day  is  to  happen  before  the  thing  can  be  7  H°'  10°.  b" 
-performed^    an   action   may  be  brought  for  the  motiey  x  saund.  319. 
before  the  thing  be  done ;  for,  it  appears  the  party  re- 
lied upon   his   remedy,  and  did  not  intend  to  make  the 
performance  a  condition  precedent. 

Secondly,  Where  a  certain  day  of  payment  is  3p.  Ibid.  JonesaiS. 

•  ,     J  \   ",  ,  \  ■   r  1 \r  1       Videcontia. 

pointed,  and  that  day   is  to   happen   fublequent  to  the  D      ,6  P)  30. 

performance  of  the  thing  to  be  done  by  the  contra£t ;  1  Roil4i4,4<5. 

in  fuch  cafe  performance  is  a  condition  precedent  and  DYer  3°-  pi- 

muft  be  averred  in  an  action  for  the  money  :  for  every  20-s" 

man's  bargain   ought  to  be  performed  as  he  intended 

it;  and  when  he  relies  upon  his  remedy,  it  is  but  juft, 

that  he  fhould  be  left  to  it  according  to  his  agreement: 

but,  on  the  contrary,    there   is  no  reafon   that  a  man 

fhould  be  forced  to  truff.  where  he  never  meant  it.     And, 

therefore,  if  two  men  fhould  *  agree  one  that  the  other  [  *  359.  ] 

fhould  have  his  horfe,  the  other  that  he  would  pay  ten 

pounds  for   him  ;  no  action  would  lie  for  the   money 

until  the  horfe  were  delivered. 

But,    Thirdly,   If  another  in  confideration,   that  I  1  Vent.  177. 
promife  to  do  fuch  a  thing,  promife  to  do  another  thing  J'Jev  °2g, 
tor  me,  or  pay  me  money  at  fuch  a  day;  here  I  need  3  Built.  187. 
not  alledge  that  I  had  performed  what  I  had  promifed, 
but   I  may  have  an  a£tion  againft  him  for  his  not  per- 
forming  his  promife  to  me  ;  becaufe  the  confideration 
and  foundation  of  his  promife  to  me  was  the  promife  I 
made  to  him  ;  it   is   promife  for   promife  ;  and  that  is 
the  confideration   and   not  the   performance,  and  each 
party  has  a  right  of  action  againft  the  other  for  non- 
performance.    And  it  is  a  general  rule,  that,  when  the 
defendant  has  a  remedy  for  the  confideration  of  a  promife, 
that  confideration  need  not  be  averred  to  be  performed  : 
as  if,  in  confideration  that  A.   promifes   to  deliver  me 
to  my  ufe  a  cow,  B.  promifes  to  deliver  A.  505.     Here 
B.  may  bring  his  action  without  averring  the  delivery 
of  the  cow.     So  if  I  covenant  to  marry  a  man's  daughter,  5  H.  7  ic 
and  he  covenants  to  give  me  a  hundred  pounds,  either  party 

may 
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[  *  3^°'  ]  may  fue  the  other  without  averment  of  *  performance 
Haid.  102.  on  njs  parL  Again,  If  it  be  mutually  agreed  between 
A.  and  B.  that  A.  (hall,  before  Lady-Day  following, 
convey  over  all  her  eftate  and  intereft  in  the  real  eftate 
of  B.  deceafed,  to  C,  and  her  heirs  ;  and,  in  confide- 
ration  thereof,  C.  (hall,  before  that  time,  pay  to  A. 
25/.  and  convey  unto  her  and  her  heirs  fo  much  of  the 
faid  real  eftate  as  fhall  amount  to  50/.  per  annum,  and 
enter  into  a  bond  of  2000/.  And  B.  at  the  fame  time, 
in  confideration  that  A.  promifes  to  perform  her  (A's) 
part  of  the  agreement,  promifes  to  perform  her  (B's) 
part  of  the  fame.  Here  neither  party,  on  bringing  an 
afTumpfir,  need  aver  performance  on  her  part.  For 
the  performance  is  not  fub  modo  or  conditional,  but 
abfolute  and  reciprocal  by  reafon  of  the  agreement; 
for,  it  is  not  in  confideration  that  A.  fhould  convey  all 
her  eftate,  &c.  but  in  confideration  that  (he  agrees  to 
do  it.  And  the  confideration  upon  which  the  action 
arifes,  is  the  mutual  promife  to  perform  the  agreement. 
Salk.  ci.Kcb.  Mutual  promifes  muft  be  both  binding,  as  well  on 
the  one  fide  as  the  other ;  and  muft  be  both  made  at  the 
fame  time,  or  elfe  they  will  be  both  nuda  pacla. 
[  *  361.  ]  *  A  contract  or  agreement  may  be  fupported  either  by 
a  valuable  confideration :  as  marriage,  work  done, 
<ffc.  or  by  a  good  confideration  :  as,  that  of  blood  or 
natural  affection  between  near  relations ;  the  fatisfac- 
tion  accruing  from  which  the  law  efteems  an  equiva- 
lent for  whatever  benefit  may  move  from  one  near  rela- 
tion to  another. 
Beard  v.  Nu-  The  cafe  of  Beard  and  Nuthall  furnifties  an  inftance 
thall,  t  Vem.  0f  the  latter  defcription.  There  B.  (whofe  hufband 
42"'  after  marriage  entered  into  a  voluntary  bond  to  fettle  a 

jointure  of  a  certain  value  on  her,  and  afterwards  fet- 
tled land  of  the  ftipulated  worth,  whereupon  the  bond 
was  delivered  up  to  be  cancelled)  her  hufband  being 
dead  and  fhe  evicted,  filed  a  bill  praying  that  (he,  there 
being  no  creditors,  might,  as  adminiftratrix  of  her 
hufband,  retain  out  of  his  perfonal  eftate  againft  the 
defendants,  who  claimed  a  (hare  of  the  perfonal  eftate 
under  the  ftatute  of  Diftributions,  to  the  value  of  her 
jointure.  And  the  court  decreed  that,  in  regard  the 
wife  was  now  become  entitled  to  dower,  (he  fhould 
proceed  at  law  for  the  recovery  thereof;  and  that 
what  the  fame  fhould  fall  fhort  in  value  of  the  jointure, 
fhould  be  retained    by  her  out  of  the  perfonal  eftate, 

notwithftanding 


AS  CONSIDERED  IN  EQUn 

*  notwith  (landing  her  bond  was  after  marr 

Juntary,  and  del:-.: red  up  to  be  cane  Je- 

livery  up  of  t  no  way  bind  her  intend 

Various  other  con  fid  erat  ions  may  be  made  the  foui 
dation  of  a  contra.  .-nt,    acc^  the 

refpective 

therefore   if  2n  agreement   be  r  .  nor 

and   reputation   of  ing 

to  lay   he'  and  to  u;  :m- 

fider  the  eftabliihment  of  tne  peace  of  a  fa;  ood 

confideration. 

Thus  in  the  c 
point    in     which,    material     to    our    prefent    purpofe, 
arofe  on  an  a  red  into  1 

fons  (he  having  tw  ieft  of   v. 

fame  mother,  but  ill  Dorn  out  of  m 

lock;  but  that  fact  at  the  time  of  i  un- 

known to   the  tons   or   to  any  other  perfon,  t 
and   mother  having  long  lived  together  as  hufband  and 
wife,  and  being  actually  fo   when  it  red  into) 

the  confideration  whereof  was  frate- 
fettling  *  and  perpetuating  all  the  m 
name  and  blood  of  the  Stapi/tons;  for 
for  his  two  for.*.  od  for  preven: 

roverfies  that  might   pofiibly  arile   between  them, 
or  any  other  perfons  claiming  an  intereft  in  all  or 
of  the  eftates  therein-mentioned  ;  for  barr 
tail,  and  for  anfwerin^  all   and  c  purpofe  and 

purpofes  of  the  parties  thereto,  and  for  and  in  confide- 
ration of  the  fum   of  5*.     It  was  held  by  Lc: 

: ,  in  a  difpute  between  the  el 
fon,  that   the  circumdances  recited  in   th 
were  a   proper   consideration   for   it,  and  he  decreed  a 
fpecinc  execution  of  it  again  ft  the  legitimate  fon. 

So  where  a  covenant  for  f  entered  into  v 

by  the  uncle   in   favor  of  hi  bo  had  difo- RoPer. 

bliged  his  father  by  marriage,  was  recited  to  have  been    ^ 

with  an  intent  to  reconcile   the  nephew  and  his 

father,  and  for  natu  on  :    this  was  held  to  be  a 

good  confideration  for  t  :ent. 

And,  in  the  cafe  of  Cgkti  verfus  Canr^  Lord  Maccles-  C 

^  cited  iAtk.  10. 
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t  *  3^°*  1       *  It  is  not  neceffary  that,  in  contrails  or  agreements, 

the  confederation  mould  be  expreiTed;  it  being  fufficient  I 
i  Vez.  450.      if  it  can  be  collected  out  of  them  from  circumflances; 
Supra.  and,    therefore,    although,    in   Lord   Baltimore's    cafefi 

which  arofe  on  an  agreement  concerning  the  bounds 
ries  of  two  provinces  in  America,  nothing  valuable  was 
given   on  the"  face  of  the  articles  as  confideration  ;  yet,  J 
Lord  Hardwicke  held,  that  the  fettling  boundaries,  an< 
peace  and  quiet,  was  a  mutual  confideration  on  bo1 
fides ;  and  would,  in  all  cafes,  make  a  confideration  to 
fupport  a  fuit  in  the  court  of  Chancery  for  performance 
of  an  agreement  for  the  fettling  them. 
Vide  1  Leon.         And  it  is  faid  that,  if  a  man  bargain  and  fell  his  land  l| 
170.    Mooie    by  deed  indented  and  inrolled  without  expreffing  anjd 
c°4'Ta°8iQ     confideration,    the  bargainee  in  pleading  will  not  be-: 
PI.  14.    Dyer  obliged  to  aver   payment  of  money,  becaufe  it  is  ne- 
91.  b.  in  note.  cefTarily  implied  ;  and  a  diftinction   is  there  taken  be- 
tween cafes  where  any  other  confideration  than  money, 
and  where  no  confideration  whatever  is  expreffed.     Sed 
qutere. 
I  #  369*  ]        But,    if  an  exprefs  confideration  appear  upon  *  the 
Vide  Bedell's    face  of  a  contrail:  or  agreement,    the   better   opinion 
cafe, 7  Rep.  40.  feems  t0  De?  mat,  if  it  be  inefficient  to  fupport  the 

contract,  no  other  can  be  implied. 
Edwards  v.  And  Lord  Macclesfield^  in  the  cafe  of  Edwards  and 

LadyWarwick,  Lady  Warwick,  faid,  that  he  took   it  to  be  clear,  that 
2  P.  Will.  176.  if  one  voluntarily,  and    without   confideration,    cove- 
nanted to  lay  out  the  money  in  a  purchafe  of  land  to  be 
fettled  on  him  and  his  heirs  :  a  court  of  equity  would 
compel  the  execution  of  fuch  a  contract,  though  merely 
Quxre,  If  the  voluntary  :  becaufe  in  all  cafes,  where  it  is  a  meafuring 
intent  in  favor  Caft  between  an  executor  and  an  heir  at  law,  the  latter, 
£tthaer"ffic'ie„et  ^  «r*ft.  will  b»ve  the  preference. 

confideration 
to  fupport  the 
covenant  ? 


€>f 
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SDf  tfje  Interpretation  of  Central  or 
agreement,  &c. 

ONSTRUCTION  is  the  drawing  an  inference, 
by  the  aid  of  reafon,  as   to  the  intent  of  an  in- 
rument    from   given    circumftances    upon    principles, 
deduced  from   men's    general    motive?,    conduct,    and 
ions. 

It  has  been  already  obferved,  that  in  all  contracts 
d  agreements,  the  parties  ftipulating  mult  refpec- 
ively  affent  to  that  which  is  concluded  upon  between 
em,  and  that  fuch  confent  muft  be  made  evident  to 
ird  perfons  by  certain  figns,  expreUing  the  intentions 
the  parties,  and   heads   of  the  contract.     And  fines 

Ethefe  figns  may  fometimes  be  taken  in  different  fenfes, 
it  is  necefTary  there  (hould  be  fome  rule  to  find  out  that 
which  is  true  and  genuine.     If,  then,  we  reflect   upon 
the  object  for  which  contracts  and  agreements  are  en- 
tered into,  we  (hall  find,  that  it  is  to  raife  an   obliga- 
I  tion  concerning  that  which  is   intended  to  be  accom- 
[I  plifhed,  *  when  the   parties  engage  in  fuch  contract  or  [  *  371.  ] 
I  agreement ;  for  that  a  contract  or  agreement,  in  what- 
I  ever  terms  it  may  be  expreffed,  cannot  be  carried  be- 
yond the   intent  of  the   parties  at  the  time  of  entering 
into  it,    is  clear  from  the   nature  of  its  conftitution  ; 
one  efiential   ingredient   being,  "  that  it  is  entered  into 
freely,  of  the  parties  own  accord." 

Therefore,  if  a  man  grant  by  his  deed,  that  if  J.  q0  L-ltu  l4gs 
S.  be  not  yearly  paid  the  fum  of  10s.  then  he  may  dif-  147. 
train  for  it  in  his  manor  of  Dale;  this  i?,  by  infe- 
rence of  law,  a  good  rent-charge  out  of  the  manor  : 
becaufe  he  has  given  the  grantee  a  power  to  diitrain, 
if  fuch  a  yearly  fum  be  not  paid  him,  and  the  manor 
being  thereby  charged  with  the  diftrefs,  is,  conse- 
quently, charged  with  the  rent  for  which  the  diftrefs  is 
given.  But  no  writ  of  annuity  lies  for  it,  becaufe  there 
is  no  grant  of  the  rent  by  the  grantor. 

So,  if  a  rent  be  granted   to  A.  with  a  claufe  in  the  2R.olIAbr.425, 
grant  that  if  the  rent  be  behind,  a  ftranger  fhall  dif- 
train   for  it  for  the  ufe  of  the  grantee  ;  this,  in  con- 
ftruction  of  law,    is   a  good  rent-charge    in    A.    and 
a  diftrefs,  limited  to  a  ftranger  for  his  benefit,  is,  in 

effect, 
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L      372'  1  efFe6t,  making  the  ftranger  the  grantee's  fervant  for 
this  purpofe;  and  what  a  man  may  do  by  one  fervanty, 
he  may  do  by  himfelf  or  any  other. 

Salk.154.Pi.  2.      The   court  of   Chancery  proceeds   upon    the  fame)1 

Vide  1  Vein,    principle,  when  it  holds,  that  if  a  term  be  raifed  for  a». 

341.  Pre. Chan,  particular  purpofe,  in  purfuance  of  marriage  articles^,, 
it  (hall,  when  that  purpofe  is  anfwered,  fall  again  into 
the  inheritance,  and  (hall  not  be  afTets  to  pay  any  debts,  , 
but  what  afTe£t  the  inheritance:  a§  bond  debts  and  debts 
of  a  fuperior  nature,  and  not  fimple  contract  debts. 

But  a  contracl:  (hall  be  carried  in  equity  to  the  full 
extent  intended,  if,  by  any  conitrudtion,  the  words  can 
be  made  to  efFecl:  it. 

Thus,  if  there  be  a  truft  to  raife  money  out  of  the 
proBts  of  an  eftate,  it  implies,  in  equity,  a  fale,  if  the 
fum   cannot  be   raifed    conveniently    within    the    time 
limited ;    for  the  intent   is,   that   the   money  mall  b 
raifed. 

The  intent  of  the  parties  to  a  contracl:  or  agreement, 
is  to  be  gathered  from  external  figns  and  actions  ;  for 
I  *  373*  ]  wnatever  difference  *  there  may  be  between  a  man's 
internal  fentiments  and  external  expreffion,  he  muft, 
in  his  ordinary  tranfaclions  with  mankind,  be  con- 
cluded to  ufe  figns  according  to  their  common  accep- 
tation :  for  there  could  be  no  fuch  thing  as  an  obliga- 
tion, if  a  man  might  affix  what  interpretation  he  pleafed 
to  his  figns,  and  that  he  meant  to  u(e  them  different 
from  their  received  fignification.  Therefore  he,  in 
whofe  favor  an  obligation  is  incurred,  has  a  right  to 
compel  him,  from  whom  it  is  due,  to  perform  it  in 
that  fenfe,  which  the  ordinary  interpretation  of  the 
figns  made  ufe  of  import. 

The  figns  of  the  intentions  of  men  are  of  two  forts; 
namely,  Words  and  Actions. 

Plowd.  169.  As  to  pofitive  words.     The  rule  feems  to  be,  that, 

unlefs  there  be  the  moff.  decifive  reafons  which  lead  us 
to  conjecture  the  intent  was  otherwife,  they  are  to  be 
underftood  in  their  proper  and  mofl  known  fignifica- 
tion. Not  the  grammatical  one,  which  regards  the 
etymology  and  original  of  them,  but  that  which  is  vul- 
gar and  mofl:  in  ufe  ;  for  ufe  is  the  judge,  the  law,  and 
the  rule  of  fpeech. 

Thus 


OF    AGREEMENTS. 

*  Thus  if  a  man  agree  with  B.  for  twenty  barrels  of  [  *  374-  ] 
{Lie,  he  (hall  not  have  the  barrels  after  the  ale  is  fpent.  Plowd.86.Bro. 
Ipo  if  one  covenant  with  another,    that  if  that  other  2^h?8.  27  b. 
licome  to  his  houfe  he  will  give  him  a  cup  of  wine,  the 
•[covenantee  (hall  have  the  wine,  but  not  the  cup.     But 
■[if  the  bargain  were  for  firkins  of  wine,  or  for  a  hogf- 
ilhead  of  wine,  then  the  vendee  fhall  have  the  firkins  or 
the  hogfhead. 

So  words  ufcd  in  tjie  prefent  tenfe  fhall  be  taken  for  27  H.  8.  19. 

the   future,    where   according   to    their   ordinary   im- 

fl port  they  are  fo  meant:  as  if  a  man   leafe  a  houfe  for 

j  years,  upon  condition  that  if  his  wife,  being  a  widow , 

will  inhabit  it,  the  term  fhall  ceafe;  this  fhall  be  taken 

j  after  his  death  for  a  future  time. 

So  the  words  dedi  et  concejfi,  in  a  deed  of  feoffment,  35  H.  6.  n  b. 
ll  fhall  be  taken  for  the  prefent  time,  and  yet  they  are  in  1S-  »7  a- 
I  the  praeterit  tenfe. 

A  lawful  age  in  general  words  (unlefs  it  be  in  a  par-  1  Chan.  Rep. 
I  ticular  cafe,  as  of  a  guardian  in  foccage)  fhall  be  con-  53>54- 
U  ftrued  and  taken  to  mean  twenty-one  years. 

And  where  a  leafe  was  made  ioxocloginta  et  *  terdecem  ["  *  375.  j 
annos,  the  queftion  being,  whether  terdecem  annos  fhould  Hopehill  v. 
fignify  thirty,    or   thirteen  years ;    it   was   contended,  pearle;n?ro* 
that   it  fhould  be  expounded   for  thirty-years,  becaufe    a  '  J 
it  fhould   be  taken  moft  ftrom_>  againft  the  leflbr  :  but 
the  court  held   unanimoufly,    that  it  fhould  be  taken 
according  to  the  common  -parlance,  for  thirteen  years ; 
for  terdecem  and  tres-decem,  were  all  one,  and  fo  writ 
euphonia  gratia  ;  and  it  being  one  entire  word,  it  could 
not  be  otherwife  taken. 

So  a  leafe  for  twelve  months,  is  only  for  forty-eight  2  Black.  Cora- 
weeks  ;  becaufe  a  month,  in  law,  is  a  lunar  month,  141. 6Rep.  6u 
or  twenty-eight  days,  unlefs  otherwife  exprefled.  But 
if  a  leafe  be  for  a  twelvemonth,  in  the  lingular  num- 
ber, it  is  good  for  the  whole  year;  it  being  generally 
underflood,  that  by  the  fpace  of  time  fo  called,  in  the 
lingular  number,  viz,  "  a  twelvemonth"  the  whole 
year  is  meant. 

Again ;  if  a  man  grant  one  hundred  acres  in  fuch  a  Poph.  55, 
field,  and  fixty   in  fuch   a   field,    and  twenty  acres   of 
meadow   in  fuch   a  meadow,  in  which  fields  or  mea- 
dows the  acres  are  known  by  eftimation ;  the  acres  fhall 
be  taken  as   they  aje  fo  known^  be  they  more  or  lefs 

than 
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[  *  376.  ]  *  than  ftatute;  for  they  pafs  as  they  are  known,  and 
not  according  to  the  meafure  of  the  ftatute.  But  if  I 
have  a  clofe,  containing  by  eftimation  in  the  aggregate 
twenty  acres,  and  which)  by  the  ftatute,  is  not  eigh- 
teen acrts,  and  I  grant  ten  of  thefe  acres,  the  grantee" 
fhall  have  them  according  to  the  meafure  of  the  fta- 
tute ;  becaufe  the  acres  of  fuch  a  clofe  are  not  known 
by  the  eftimation  by  parcels,  or  by  metes  and  bounds,, 
though  the  clofe  be  eftimated  in  the  aggregate. 

And  where  words  ufed  in  a  contract,  expreffive  of  j 
quantity,    or  the  like,  have  different  fignifications  in 
different  places ;  they  will  take  effect  as  they  are  un- 
derftood  where  they  are  fpoken. 
Sheph.  Epit.         Thus,  if  one  fell   todds,  or  pounds,  bufhels,  yardsjv 
172.  ells,  or  perches  of  any  thing,  they  will  be  accounted, 

meafured,  and  reckoned  according  to  the  cuftom  of  the 
country  or  place  where  they  are,  and  not  according  to 
ftatute  meafure,  or  the  cuftom  of  any  other  country. 

But,  when  words  are  equivocal,  or  fentences  are] 
ambiguous,  and  capable  of  feveral  fignification?,  con-' 
[  *  377'  ]  je&ures  are  neceffarily  *  reforted  to,  in  order  to  difco- 
ver  the  true  meaning  of  the  parties.  And  fuch  con- 
jectures may  be  made  from  three  fources  :  the  fubject, 
the  effects,  and  the  circumftances. 

Firft  ;  it   is  a   rule,  that  words  are  to  be  underftood1} 
according  to  the  fubjecl:  of  them,  which    is  thus  ex- 
preffed  by  the  civilians  :    Verba  generalia  rejlringuntur, 
ad  habilitatem  perfoncs,  vel  ad  aptitudinem  ret. 
14  Aft  PI.  21.      Therefore,  if  a  man  grant  to  another  common  within 
the  metes  and  bounds  of  the  village  of  Dale,  and  part 
of  the   vill  is  his   in   feveralty,  and  part  his  wafte  and 
common;  the  grantee  (ball  not  have  common  in  that 
which  is  his  in  feveralty. 
9  H.  6.  35.^  So,  if  I  grant  a  man  common  out  of  all   my  manor,    , 

Fitzh.  Com-  he  may  not,  by  virtue  thereof,  have  common  for  any 
mon.6.iaH.8.  Deafts  kut  fuch  as  are  commonable,  nor  take  it  in  my 
garden,  or  any  fuch  place,  but  only  in  commonable 
places.  And  if  I  grant  one  common  for  ten  beafts  yearly 
tor  three  years,  and  he  do  not  take  his  common  the 
firft  two  years,  he  (hall  not  put  on  thirty  beafts,  and 
take  all  the  third  year.     Upon  the  fame  principle,  if  a 

man 
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(man  *  grant  another  common  for  all  manner  of  beafts  [  *  37^  ] 
Iwithout  number,  the  grantee  may  not  take  this,  with 
ffo  many  beafts,  as  to  leave  the  grantor  no  pafture  for   ' 
ijhis  cattle. 

So,  if  I  grant  a  man  all  my  trees  growing  upon  my  «4H.  8.  2. 
lands   in  D.  it  (hall  not  extend  to  apple-trees,  or  other 
fruit   trees   growing  in  my  gardens    and   orchards,    if 
there  be  any  other  trees  upon  my  ground. 

Again,  where  there  was  a  provifo   in  a  leafe  of  a  Perm  v. Glover, 
manor,    wherein    were   divers    copyholds,    "  that   the  Cl°- Eliz*  ***■ 
lefTee  fhould  not  moleft,  vex,  or  put  out  any  copyholder 
paying  his   duties   and   fervices  fub  poena  forilfaEtura^ 
and  the  lefTee  entered  upon   a  copyholder  in  a  cow- 
houfe,  parcel  of  the  premifTes,  and   beat  him ;  this  was 
held  not  to  be  any  breach  of  the  condition  :  for  it  is  to 
be   intended   of  fuch  a   moleftation   as    fhould    be    an 
expulfion  or  moleftation  concerning  his  copyhold  tene- 
ment, and  there  is  not  any  breach  by  a  tort  done  to  his 
perfon,  or  in  difturbing  him   in  any  other  lands,  un- . 
lefs   they   were   his   copyhold    tenements    within    the 
manor. 

So,    if  a  man  exprefsly  warrant  land  for  *  years,  [  *  379- 1 
which  is  but  a  covenant,  he  will  not  thereby  be  bound*6,H- 8-  3-  J6* 

,    r        .  .     n  .  -  '  H.  6.  fol.  3.  b. 

to  defend  againit  tortious  entries. 

Again,  where,  on  an  affumpjit  that  A.  fhould  enjoy  Brocking  v. 
fuch  lands,  according  to  his  leafe,  without  the  let,  in-  ciiam-  Cro.Ja. 
terruption,  or  incumbrance  of  any  per f on  \  it  was  fhewn  Softer  rt^Lv* 
in  facl:,  that  this  land  was  extended  for  debt  due  to  the  Mapes.  Cro. 
king  by  procefs  out  of  the  Exchequer,  and  fo  incum- Eliz«  3I2>  ai3* 
bered :  after  verdicl:,  it  was  moved,  in  arreft  of  judg- 
ment, that  this  was  not  a  good  breach  afiigned  ;  for  it 
was  not  fhewn   for  whofe  debt,    nor    where,    nor   by 
whom  it  was  due,  and  it  might  be  that  it  was  for  the 
plaintiff's  own  debt.     And   it  was  adjudged  for  the  de- 
fendant, for  to  eftablifh  a  breach  of  the  covenant,  the 
plaintiff  muft  fhew  a  lawful  incumbrance. 

So,  where  a  man   was   bound  by  covenant   in  law,  Nokes's  cafe, 
that  his  lefTee  fhould  enjoy  his   term,   and   the  lefTor  4  ReP- 80.  ct 
gave  bond  for  the  performance  of  covenants  ;  and  on  an  ^^Q^'cJr 
action  of  debt  brought  upon  the  bond,  the  breach  af-  5.  etCowperv! 
figned    was,    that  a   ftranger  had   recovered   the  land  Pollard,  W. 
leafed  in  an   ejeftione  firmce,    and   had   execution:    'c J°Sts  X?J' 5 
was  held  that,  although  this  eviction  was  by  courfe 

of 
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[  *  3°0,  ]  *  of  law,  yet,  as  an  elder  and  fufficient  title  was  not  al- 
ledged  upon  which  the  recovery  was  had,  it  was  no 
breach  of  covenant. 

And,  "  to  give  effect  to  the  intent,"  the  conftru&i-' 
on  of  a  contract,  as  to  the  manner  of  its  operation,  will 
vary  according  to  accidental  circumftances,  affecting 
the  ftate  of  the  fubject  contracted  about  after  the  con- 
tract entered  into,  and  before  its  completion. 
Co.Litt.i47.b.  Thus,  if  A.  bargain  and  fell  land  to  B.  by  inden- 
ture, and,  before  enrolment,  they  both  join  in  a  grant 
of  a  rent-charge  to  C.  this,  after  the  enrolment,  will  be 
conftrued  the  grant  of  B.  and  the  confirmation  of  A. 
Becaufe,  when  the  bargain  and  fale  is  enrolled,  it  has 
the  effect  of  a  deed  enrolled  from  the  making  thereof, 
and  thereof  it  mull  be  the  grant  of  B.  who  had  the 
land  at  the  time  of  the  grant  made.  But,  if  the  deed 
never  be  enrolled,  then  it  fhall  be  conftrued  the  grant 
of  A.  and  confirmation  of  B.  becaufe  the  land  never 
paffed  from  A.  the  deed  being  ineffectual  and  void  with- 
out enrolment. 
[  *  381.]  So,  ut  res  magis  valeat  quam  pereat^  the  *  conftruc- 
1  Rep.  77.  a.  tjon  of  the  fame  kind  of  contract,  as  to  the  manner  of 
JLitt^P-o2  aa.  b. lts  operation,  will  vary  in  different  cafes,  according  to 
the  manner  in  which  it  is  carried  into  effect :  Ex  gratia. 
If  tenant  for  life,  and  he  in  the  remainder  or  rever- 
fion  in  fee,  join  in  a  feoffment  by  deed,  it  is  held,  on 
conduction,  that  the  livery  of  the  freehold  moved  from 
the  tenant  for  life,  and  the  inheritance  from  him  in 
the  reverlion  or  remainder,  from  each  according  to  his 
eftate.  But  if  a  feoffment  be  made  by  parol,  then  it 
is  the  furrender  of  the  tenant  for  life,  and  the  feoffment 
of  him  in  remainder  ;  for,  otherwife,  nothing  would 
pafs  by  parol. 

And  where  the  fame  words,  in  the  fame  contract  or 
agreement,  are  applicable  to  fubjects  of  different  na- 
tures, a  different  conftruction  may  be  put  upon  them 
according  to  the  nature  of  each  fubject,  and  to  anfwer 
the  intent. 

As  if  a  limitation  of  freehold  and  leafehold,  or 
copyhold  and  leafehold,  were  comprifed  jointly  in 
the  fame  form  of  words.  In  fuch  cafe  there  could 
be  no  reafon  why  a  court  fhould  not  conftrue  the 
limitation,  although  contained  in  articles  or  an  agree- 
ment, differently  according  to  its  application,  to  the  one 

fubject 
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fubject  or  the  other,  as  was  done  in  the  cafes  of  Forth    L     3°2*  J 
and  Chapman,  and  Glenorchy  and   Bofville,  in  the  con-  c?  T^Talbot* 
ftruclion  of  devifes.     And   of  this  opinion  was  Lord  3, 
Hardwicke  in  the  cafe  of  Exel  and  Wallace. 

Secondly,  the  effeffr.  and  the  confequence  that  will  aVez.  325. 
follow,  from  accepting  words  in  their  ordinary  import, 
frequently  leads  us  to  a  neceffary  conclufion,  that  the 
genuine  meaning  of  the  perfon  ufing  them,  is  different 
from  their  common  acceptation  ;  as  where  words,  if 
taken  according  to  their  ordinary  fenfe,  will  render  a 
contract  ineffective  and  frivolous.  In  fuch  cafe  we 
may  a  little  deviate  from  their  received  fenfe  to  prevent 
this  inconvenience  ;  for  verba  aliquid  operarl  debent,  et 
cum  effeclufunt  accipienda. 

Thus  if  a  leafe  be  to  A.  for  life,  rendering  rent  at  3  Leon.  an. 
Michaelmas,  and  after  his  death  to  his  executor  until 
Michaelmas ;  the  executor,  notwithstanding  the  word 
until,  is,  in  its  general  fenfe,  exclulive,  fhall  have  it 
the  whole  day  of  Michaelmas;  becaufe  otherwife 
no  rent  would  be  due. 

So  if  an  annuity  be  granted  pro  confilio  *  impendendo ;   [  *  3°3;  J 
or  a  feoffment  for  inftru&ing  a  fon,  or  for  paying  of  a  N°y's MaximS» 
fum  of  money  ;  thefe  amount  to  a  condition,  without 
conditional  words  ;  becaufe  otherwife  the  party  would 
be  without  remedy. 

So  if  A.  fell  to  B.  the  fourth  b  part  of  his  manor  of  Bacon's  Max. 
Dale,  and  fay  not   in  how  many  parts  to  be  divided,  47-  .. 

this  (hall   be  conftrued  four  parts  in  five;  but  it  fhall  n^r5iu  be°U 
not  be   intended   four  parts  of  four  parts,  or  the  whole  «  four  parti.", 
of  our  quarters ;  becaufe  that  would  render  the  words 
idle  and  of  none  effeit. 

Upon  the  fame  principle,  viz.  that  the  objecl  intended  Vide  infra. 

e  parties  would  fail  of  ejfeft,  fubjecl  to  any  other  con- 

lion,    the    court  of  Chancery  interpofes   to   carry 

marriage  articles  into  execution   by  way  of  ftricSt  fet- 

tlement,    notwithstanding   the   articles    themfelves   are 

net  penned  in   that  manner  :    for  the  great  and  imme- 

-  object  of  fuch   agreements,  and  confequently  the 

principal   intention  of  the  parties   is,    to  make  fuch  a 

fettiement  as  will  contain  an  effectual  provifion  for  the 

iffue,  which  end  will  not  be  anfvvered  by  a  fettiement 

that  purfues  the  language  of  the  agreement ;  becaufe  the 

Vol.  I.  ,  O  effect. 
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L      3°4~  ]  effect  and  confequencc  of  *  fuch  a  fettlement,  would  be 
to  leave   the  iffue  at  the   mercy  of  the  anceftor,  who 
would  have  power  to  bar  them  by  fine  or  recovery. 
Stokes  v.  And  where,  in  debt  on  an  obligation,  the  defendant 

Stokes,  i  Lev.  pleaded  a  releafe ;  and  therein  it  was  recited,  "  that 
whereas  J.  S.  had  arretted  the  defendant  in  the  name 
of  the  plaintiff  without  his  knowledge,  he  thereby  re- 
leafed  to  the  defendant  all  demands  on  bis  own  account** 
And  it  appeared  that  the  obligation  was  taken  by  J.  S. 
in  the  name  of  the  plaintiff,  in  truft  for  the  children  of 
J.  S.  and  thereupon  J.  S.  caufed  the  defendant  to  be 
arretted  in  the  name  of  the  plaintiff,  upon  which  the 
releafe  was  given  ;  it  was  adjudged  that  the  obligation 
was  not  releafed  thereby,  becaufe  although  it  was  ta- 
ken in  the  name  of  the  plaintiff,  it  was  not  on  account 
of  the  plaintiff,  but  on  account  of  the  children  of  J.  S. 
And  the  words  u  upon  his  own  account"  were  put  in 
to  fome  purpofe,  and  they  could  be  for  no  parpofe,  but 
to  diftinguifh  the  demands  that  he  had  in  his  own  right, 
from  what  he  had  in  the  right  of,  or  in  truft  for  others. 
Thirdly,  The  actions  or  circumftances  attending  a 
[  *  385.  ]  tranfacYion,  may  be  called  in  aid  to  *  explain  the  na- 
ture of  dealings  between  parties,  where,  otherwife, 
an  ambiguity  hangs  over  them. 

Thus  if  two  men  fhould  bargain  for  wheat,  without 
mentioning  the  quantity  or  fort,  it  would  be  an  imper- 
fect bargain.     But  if  by  their  former   dealings  it  ap- 
peared, that  fuch  a  fort  and  fuch  a  quantity  was  thought 
of  and  defigned,  it  would  be  as  good  as  if  it  had  been 
actually  expreffed. 
41  E.  3.  6. 19.      So  if  a  man  grant  A.   B.  an  annuity  of  10/.  a  year 
pro  confilio  impenfo  et  impendendo\  if  A.   B.   be  a  phyfl- 
cian,  it  fhall  be  underftood  of  his  counfel  in  phyfic ;  and 
if  he  be  a  lawyer,  of  his  counfel  in  law. 
Bacon's  Max.        Again,    If  I  let   a  tenement  to  J.  S.   near  by  my 
71  •  dwelling-houfe  in  a  borough,  provided  that  he  (hall  not 

ere£t  or  ufe  any  (hop  in  the  fame  without  my  licence ; 
and  afterwards  I  licence  him  to  ereclt  a  fhop,  and  J.  S. 
is  then  a  miller  j  he  (hall  not  by  virtue  of  thefe  words 
ere&  a  joiner's  (hop. 

Cook  v.  Booth,      Upon  this  principle  the   court  of  King's  Bench  de- 
Covvper  819.      cjded  the  cafe  of  QGok  and  Boo{h% 

That 
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*  That  cafe  arofe  upon  a  covenant  in  a  leafe  for  three  [  3°°-  J 
lives,  "  that  if  the  leflee,  his  heirs  and  afligns,  mould 
be  minded,  at  the  deceafe  of  the  faid  A.  B.  and  C.  or 
any  of  them,  to  furrender  that  leafe  and  take  a  new 
leafe  of  the  faid  premifes,  and  thereby  add  one  new  life 
to  the  then  two  in  being  in  lieu  of  the  life  fo  dying, 
that  then  the  leflbr,  his  heirs,  &c.  upon  requeft,  on 
fuch  furrender  of  the  leafe  then  in  being  and  upon  pay- 
meat,  Iffc.  to  the  leiFor  and  his  heirs,  csft.  for  every 
life  fo  to  be  added  in  lieu  of  the  life  of  every  of  them  fo 
dying,  and  at  the  proper  cofts  of  the  leflee,  without 
demanding  any  further  fine  for  the  fame,  (hould  and 
would  grant  and  execute  unto  the  kflee,  his  heirs, 
tsV.  a  new  leafe  for  the  lives  of  the  two  perfons  named 
IB  the  former  leafe  as  mould  be  then  living,  and  of 
fuch  other  perfon  as  the  lefTee,  his  heirs,  or  affigns, 
fkould  nominate  and  appoint,  in  lieu  of  the  perfon 
named  in  the  preceding  leafe,  as  the  fame  fhould  re- 
fpeclively  happen  to  die,  under  the  before-mentioned 
annual  rent,  and  the  fame  covenants  therein  con- 
tained." There  had  been  fucceflive  renewals  of  this 
leafe,  containing  the  fame  claufe  of  renewal.  At 
length  the  leflee  died.  And  afterwards  a  new  leafe  was 
*  tendered  to  the  heir  of  the  leflbr,  who  refufed  to  [*3^7#  3 
execute  it,  becaufe  it  contained  a  covenant  for  renewal 
on  the  death  of  D.  and  E.  who  were  not  any  of  the 
lives  named  in  the  original  leafe.  And  one  queftion 
was,  whether  the  heir  of  the  leflbr  was  bound  to  add 
any  covenant  for  renewal  after  the  death  of  the  furviv- 
ing  nominee,  or,  in  other  words,  whether  this  were  a 
covenant  for  a  perpetual  renewal.  And  Lord  Mansjieldy 
JVilles,  and  rfjhhurjl,  were  of  opinion  that,  there  hav- 
ing been  four  or  five  renewals,  the  leflbrs  themfelves 
had  put  the  conftrufition  upon  the  covenant:  for  in  all 
of  them  the  covenant  for  renewal  had  been  uniformly 
repeated. 

In  fome  cafes  the  ordinary  import  of  words  may  be  vide  inf. 
reftrained. 

Firft,  where  there  is  an  original  defect  in  the  will  of 
the  fpeaker,  fo  that  it  is  not  co-exteniive  with  his 
words. 

And,  fecondly,  where  there  is  fome  collateral  acci- 
dent inconfiflent  with  the  fpeaker*s  defign, 

O  2  Unde,r 
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[  *  388.  J  Under  the  firft  of  thefe  diftin&ions,  we  may  *  com-' 
prife  all  cafes  where  there  is  good  reafon  to  conclude, 
that  the  perfon  who  fpoke  was  aware  of  certain  things, 
and  yet  did  not  intend  to  include  them  in  the  general 
terms  he  ufed;  though  he  did  not  exprefsly  except 
them,  becaufe  he  fuppofed  fuch  an  exception  clear  in 
itfelf. 
3  Mod.  278.  Thus  if  a  man  have  goods  of  his  teftator's,  and 
alfo  other  goods  in  his  own  right,  and  grant  "  omnin 
bona  fua  j"  the  goods  that  he  has  as  executor  do  not 
pafs.  For  though  they  are  bona  fuay  in  refpecl:  of  the 
poffeffion  that  he  has  of  them,  yet  they  are  not  fo 
ftri&ly  fpeaking.  A  man  may,  therefore,  naturally 
conclude,  that  when  he  is  ufing  words  applicable  to 
things  which  he  has  in  his  own  right,  he  muff,  be  taken 
as  meaning  to  except  out  of  them  things  which  he  has 
as- executor,  although  his  terms  being  general,  might, 
in  fome  fenfe,  be  applicable  to  them. 

So  if  the  condition  of  a  bond  be,  that  A.  (hall  not 
Dobfon  hurt,    endanger,    or  moleft   B.  in  his   lands  or  goods 

Cro.  Siiz.  705.  upon  any  account :  it  fhall  be  intended  of  a  tortious 
moleftation ;  but  not  to  reftrain  A.  from  purfuing  the 
obligee  for  felony,  or  upon  any  other juft  caufe. 
f  *  ?8q  1       *  Upon  the  fame  principle  it  is  held,  that  the  lord 
Co.  Lit.  iec.     by  confirming  the  eftate  of  his  tenant,  does  not  pafs  his 
535-  6.  7.         right  to  the  feigniory,  although  the  word  "  eftate"  be 
fufRciendy  operative  to  include  it :  becaufe  the  confir- 
mation or  affent  to  the  eftate,  in  a  reafonable  construc- 
tion cf  it  according  to  the  fubjec~f,    cannot  be  inter- 
preted to  pafs  a  diftincT:  right  in  the  lord  feparate  from 
the  eftate  in  the  tenant ;  fince  his  words  take  effect  and 
have  a  full  operation,  without  concluding,  from  his  af- 
lent  to  one  eftate,  that  he  has  parted  with  the  other. 

This  original  defeft  of.  the  will  may  be  difcovered, 
either,  from  the  circumftance  that  an  abfurdity  would 
evidently  follow  fuch  conftruction,  or  from  a  defect;  of 
matter  contracted  about. 

The  principle  in  the  firft  inftance  is,  that  no  man  is 
to  be  fuppofed  to  intend  that  which  is  abfurd. 
Tlfdaie  v.  Ef-        Therefore  if  a  man  covenant  that  another  (hall  have, 
fex,  Hob.  34.    occupy,  and  enjoy  certain  lands  for  feven  years  -,    an 
ejectment  by  a  itranger  will  be  no  breach  of  this  cove- 
nant; 
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nant ;  and  one  *  reafon  is,  becaufe  the  law  will  never    [*  39°*  ] 
judge  that  a  man  will  be  fo  abfurd  as  to  covenant  againft 
the  wrongful  acts  of  ftrangers,  except  he  covenant  ex- 
prefsly  to  that  purpofe. 

So  if  the  covenant  be  to  fave  harmlefs  againft  all  per-  Cro.  Eliz.  213. 
fbnS)    it  will  be  underftood  againft   a  lawful   entry  or 
evi&ion. 

But  if  it  were  to  fave  harmlefs  againft  a  perfon  cer-  Ibid. 
tain,  the  covenantor  ought  to  defend  the  covenantee 
againft  the  entry  of  that  perfon,  be  it  by  right  or 
wrong ;  for  the  covenantee  is  damnified  li  he  be  dis- 
turbed, though  by  wrong,  and  the  covenant  fhall 
(where  it  does  not  involve  an  abfurdity,  as  would  be 
the  cafe  were  a  man  to  covenant  againft  the  unlawful 
ads  of  all  the  world,)  be  taken  moft  favorably  for  the 
covenantee. 

The  principle  in  the  fecond  inftance  is,  that  the  mat- 
ter in  hand  is  always  prefumed  to  be  in  the  mind  and 
thoughts  of  the  fpeaker,  though  his  words  feem  to  ad- 
mit a  larger  fenfe :  and,  therefore,  the  generality  of  the 
words  ufed,  fhall  be  reftrained  by  the  particular 
occafion. 

Thus  where  A.  had  a  judgment  of  6000/.  *  againft    [  *  39r.  j 
B. — B.  gave  A,  a  legacy  of  5/.  and  died.     A.  on  re-  Knightv.Cole, 
ceipt  of  this   5/.  gave  the  executor  of  B.  a  releafe  in  cJ^r  /Jfpi./ 
this  manner :    I  acknowledge  to  have  received  of  C.  note  a.  1  Lev. 
5/.  left  me  as  a  legacy  by  J3.  and  do  releafe  to  him  all101- 
demands  which   I,    againft  him  as  executor  of  B,  can 
have,    for  any  matter   whatfoever :    it   was   adjudged, 
that  the  generality-  of  the  words,  all  demands,  fhould 
be  reftrained  by  the  particular  occafion  mentioned  in 
the  former  part  thereof,  viz.  the  receipt  of  the  5/.  le- 
gacy, and  fhould  not  be  a  difcharge  of  the  judgment. 

So  if  a  man  by  indenture  let  a  houfe  for  years,  and  Hancock  v. 
the  lefTee  covenant  to  repair  it  well  from  time  to  time  jield>  Cro- 
during  the  term  j  and  at  the  end  of  the  term  to  leave  %t  vide  Hena 
the  fame  well  repaired  to  the  lefTor ;  and  a  breach  be  v.  Hanfon, 
afligned,  for  that  he  did  not  leave  it  well  repaired  atinfra- 
the  end  of  the  term,     And  the  lefTee  plead  that  the  leiTor, 
within  three  days  after  the  date  of  the  indenture,  re- 
leafed  all  debts,    duties,  and  demands ;    and  the  truth 
be  that  the  leftbr  had  recovered   fix  pounds  damages 
and   cofts   againft  the  lefTee,  and  made  an  acquittance 
upon  the  receipt  thereof,  with  a  general  releafe  of  all 
anions,  duties,    and  demands,     This  releafe  will  not 
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L  *  392*  ]   be  any  bar,  although  it  be  *  "  of  all  demands,"  which 

is  the  moft  general  word  in  releafes. 
Henn  v  Han         ^°  ^  tnere  be  a  covenant  in  a  leafe  for  years  to  pa 
fon,  i  Le~.  99.  rent  referved  ;    and,  after  the  releafe  made,  the  lefTee 
S.C  iSed.  141.  in  performance  of  an  award  of  all  matters  in  controvert 
miTto^10'     between  the  leflbr  and  the  lefTee,  give  a  releafe  of  all 

demands  at  a  day  before  any  rent  is  due;  this  will 
Vide  8  Rep       releafe  the  rent:    and   yet  the  rent,  although  not  thenj 
153.  b.  Co.'      due,  is   a  caufe  of  demand;  and  by  a  releafe  of  all, 
Litt.  291.  b.     rnands,    not  only  all  demands,    but  alfo   all  caufes    of  A 
demands   are   releafed.     And  the  chief  reafon  is,  on  the    ■] 
intent  of  the  parties  :    becaufr  the  releafe,  heing  mac(e  J 
upon  an  award,  is  intended  only  to  releafe  things  then   j 
awarded,  and  not  a  growing  rent.     And  a  releafe,  and  J 
the   general   words   in   it,  (hall  be  retrained  and  bound   I 
to  the  intent  of  the  parties. 
Hetley  15.  So  where,  on  a  writ  of  annuity,  a  releafe  was  pJead--S 

ed   by  which   the  plaintiff  acquitted  the   defendant  of 
one   payment  for  half  a  year,  and  releafed  to  him  all    j 
action?,  fuits,  and  demands  ;    it  was  adjudged  that  the 
releafe  does  not  bar  him  out  of  the  arrearages  of  v.. 

r  *  oq<?  1  *  Upon  the  fame  principle,  if  an  efrate  be  given  to  a 
man  and  his  heirs  male,  his  grandfons  by  his  daughter 
are  not  fuppofed  to  be  meant  by  it;  for,  from  the  na- 
ture of  fuch  a  fettlement,  males  are  plainly  memt  to  be 
alone  included, 
Daffbrnev.  ^°  wncre  one  poiTefled  of  a  term  for  years,  on  his 

Goodman,  marriage,  affigned  it  to  truftees  in  truft  for  himfelf  for 
J  V"P*  3 62.  life,  remainder  as  to  a  moiety  to  his  wife  for  life,  re- 
154.  PI.  2.  '    niainder  as  to  one  moiety  to  the  heirs  of  the  body  of  t 

wife  by  him  begotten,  remainder  as  to  the  other  moiety 
to  the  children  of  the  body  of  the  wife.  It  1 
that,  this  being  the  eftate  of  the  hufband,  and  the  fet- 
tlement to  the  purpofes  before-mentioned  being  made 
upon  his  marriage,  the  declaration  of  truft  for  the  be- 
nefit of  the  children  of  the  wife,  mult  be  intended  the 
children  of  that  marriage,  and  not  her  children  by  any 
other  hufband. 

Secondly,  an  original  c  be  will  may  b 

covered,    where  there  is   fonae  collateral  acciden* 
out  inconfiftent  w  ith  the  fpeaker's  defign  :  as  in  a  cafe 
where   fomething    happens    that    could    not    be.   fore- 
i]  but  is  fuch  as,  if  it  had  come  info  the   mi, 

him 
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*  him  who  fpoke,  he  would  have  excepted  it :    as  in  [  *  394-  3 

the  cafe  put  in  Cicero  of  him  who  fWely  believing  his  pke,J.de  ora" 
r  iiJLJ  1  i        i-i-  tore,  lib.  I.  cap. 

own  ion  to  be  dead  had  made  another  his  heir.  39 

Fortefcue  held,  in  a  fimilar  cafe  put  by  him,  namely,  Fitzherb.  tit. 
that  if  ceftul    que    i/fe  had  i flue  a    daughter,  and,  being  Subpoena  23. 

r    .        .     -{        ,|.     .•'  ,  .     f      ~.      &  ,  ,  .        ,         ,fc  Statham  con- 

Iick,  declared  his  intent  to  his  reorree,  that  his  daugh-  fcience  r. 
ter  fhould  have  his  land  after  his  deceafe,  and  he  had  1  Rep.  ioo. 
afterwards  recovered  his  health  and  had  iflue  a  fon  ;  that 
it  was  good  confcicnce  that  the  fon  fhould  have  the 
fubpcena,  for  he  was  his  heir.  The  reafon  was,  that 
the  father's  intent  proceeded  upon  the  fuppofition  that 
he  fhould  have  no  fon,  which  proving  falfe,  there  was 
no  intent  in  favor  of  the  daughter. 

And  the  principle  would  be  equally  applicable  in  cafe 
of  a  contract  fo  circumftanced. 

Thus    where    A.    gave   bond    to    pay   900/.  to  his  Gib  fon  v.  Gib- 
daughter  in  cafe   he  fhould  have  no  fon  living  at  thefi>ni»Fieein. 
time  of  his  deceafe,  and  he  died  his  wife  enfeint  with  a223* 
fon.     On  a  queftion  whether  the  daughter  fhould  have 
this  900/.  which  if  fhe  had,  it  would  have  been  more 
than  his  fon  would  have  had.     Per  curiam,  *  She  {hall  [  *  395.  ] 
not  have  it :  for  although  there   was  no  fon  living  at 
his  deceafe,  fo   that  it  was  recoverable  at  law,  yet  it 
could  not  be  prefumed  to  be  the  father's  intent,  that,  if 
a  fon  were  born  after  his  deceafe,  the  daughter  fhould 
run  away  with  the  eftate.     And  upon  this   ground   the 
fon  was  relieved  in  equity. 

But  if  there  be  in  the  terms  of  a  contracl:  any  obfcu- 
rity  or  dubioufnefs,  which  cannot  be  cleared  up  by  the 
intention  of  the  contracting  parties  or  any  other  cir- 
cumftance,  and   all  other  rules  of  expofition  of  words 
fail,  then  the  conflru&ion  ought  to  be  againft  him  who 
ought  to  have  explained  himfelf,    or  made    the  other 
have  delivered   himfelf  fully.     And,  therefore,  he  who 
is  obliged  ought  to  fpeak  clearly,  or  otherwife,  in  ge- 
neral, the  other  party  has  a  right  to  explain  the  claufe 
for  his  own  advantage.     Therefore  if  two  tenants  in  5  Co.  7.  b. 
common  grant  a  rent  of  ten  fhillings,  this  is  feveral  p*owd-  "4°- 
and   the  grantees   fhall   have  twenty  fhillings ;    but   if  Co.iitt.'i97?i. 
they  make  a  leafe  and  referve  ten  fhillings,  they  fhall  267.  b. 
have  only  ten   fhillings   between  them.     So  if  a  man,  Co.  Litt.  14*?. 
feifed  of  twenty  acres  of  land,  grant  a  rent  of  twenty  Roll  Abr.  22?. 
{hillings  percipitnitvn  de  qualibet  acra  terra  put?  or  out Kel-*\ 
of  every  acre  of  land,  in  nature  of  a  feveral 
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[  *  39^»  ]  *  grant  out  of  every  acre  ;  for  the  ftrongeft  conftru&i 
againft  the  grantor  is,  that  the  grantee  (hall  have  twen 
(hillings  out  of  each  acre.     In  this  rule  of  conflruclion  • 
the  law  of  England  agrees  with  the  Roman  law,  wherein  1 
it  was  a  maxim  that  ail  obfcurities  and  ambiguities  in  a 
bargain  of  fale,  or  letting,  muft  be  interpreted  ag 
Dlgeft.  Ub.  2.  the   feller  or  landlord.     Veteribus  placet^  pa&ionem  atM 
tit.  14. De pac-y£ uramy  vel  ambiguam  venditor  1  et  qui  locavit  nocere :  in' 
tis  eg.  3c        quorum  fuit  potejlate  legem  apertius  confcribere,.    In  this 
refpedt  the  determination  of  the  common  law  of    1 
land  and  the  Roman  law,  are,  in   ibme   inftar.ces,    in 
oppofition    to   the   nature   of  things;   for  if  the   thing) 
contracted  about  be   burdenfome  to   the  party   whofe* 
words  are  to  be  expounded,  the  interpretation  to  be 
agreeable  to  the  intent,  as  the  latter  muft  be  prefumed  I 
from  the  nature  of  things,  ought  to  be    favorable   to  I 
him ;  for  every  one  feeks  his  own  advantage,  and  con-  | 
fequenily  engages  himfelf  to  as  little  inconvenience  as 
poflible;    whereas,   according  to   the   conftruclion  al- 
luded  to,    he    is  prefumed    to   have  bound    himfelf  as 
ftriclly  as  the  words  in   their  largeft  fenfe  will  effect. 
Therefore,  perrnp?,  we   fhould  come   nearer  to  truth, 
if  we  were  to  hold,    that   the  contracting   party,    for 
whofe  benefit  the  agreement  is  burdenfome  to  the  other, 
[  *  397-  1    is  he  who  *  fhould  either  explain  himfelf,  or  make  the 
other  explain  himfelf,  with  all  the  clearness  necefTary  to 
prevent  ambiguity  or  obfcurity.     Therefore  the  con- 
ft  ruction  fhould  always  go  againft  him. 

Indeed,  in  fome  inftances,   construction  is,  in  the  law 
of  England^  made  according  to  the  rule  laft-mentioned.  I 
That  is,  where  the  contract  or  agreement  contains  fome-  . 
thing  in  its   nature    odious;     of  which   kind    are    all 
contracts  that  carry  a  penalty  with  them ;  or  lay  the  charge 
on  one  party  only,  or  on  one  more  than  on  another. 
D  a>  Upon  this  principle,  words  or  fentences  ufed  in  the 

$  Rep.  22.  a.    condition  of  a  bond,  which,  confidered  fimply  in  their 
Vide  exception  OWn  nature,  are  equivocal   or  ambiguous,  fhall  gene- 
5    ep.  23.  b.    rally ly  in  refpecfc  of  the  object  of  the  condition,  be  taken 
in  eafe  and  favor  of  the  obligor;  the  reafon  for  which 
feems    to  be,   that   they  are   inferted  for  his  advantage, 
and  to  difcharge  him  from  a  penalty. 
Pyer  17.  a.  Therefore  if  a  man  be  bound  to  another  upon  con- 

dition to  pay  10/.  before  thefeaft-of  Saint  Thomas^   and 

there 
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here  are  two  feafts   of  Saint  *  Thomas.     The  money   [  *  398.  j 
[hall  be  due  on.  the  lair,  feaftand  not  on  the  firff,   for 
that  is  moft  beneficial  for  the  obligor. 

Upon   this   principle    it   has    been  determined,   that    Re 
where  the  condition  of  a  bond  confifts  of  two  parts  in  ,0  Mod.  26. 
the  disjunctive,  and  both  are  poflible  at  the  time  of  the  w.  Jones  29. 
bond  made,    and  afterwards  one  of  them  becomes  im- Lont'170, 
poflible  by  the  act  of  God,  the  obligor  is  not  bound  to 
perform  the  other  part ;    for  he  hath  election  to  per- 
form the  one  or  the  other  for  the  faving  the  penalty  of 
his  bond  ;   and  when  one  part  is  become  im poflible  by 
the  act  of  God,  it  is  as  beneficial  to  him  as  if  that  part 
©f  the  disjunction,   which    is  become   impoflible,  had 
been  only  the  condition  of  the   bond  :    and   therefore, 
when  one  alternative  becomes  impoflible  by  the  aft  of 
God,  fo  that  by  no  induftry  the  obligor  can  perform   it, 
the  bond  is  faved. 

So  where  debt  was  brought   on  an  indenture  to  re- Eiwich  v.  Cud- 
cover  2200/.   whereby  the  plaintifFcovenanted  with  the  worth,  iLutw. 
defendant  to   aflign   to   him,   or  any  other  whom   he49°- 
fhould  appoint,  on   the  30th  January  next  following, 
ten  {hares  in  the  corporation  of  the  linen  manufacture ; 
!  and    the    defendant  covenanted    with  the    plaintiff  to 
*  accept  them  the  faid  30m  of  January,  and  at  the  fame    /  *  \ 

time  to  pay  the  plaintiff  11 00/.  A  queflion  arofe  out  *  <**"•' 
of  the  pleadings,  whether  the  aflignment  ought  to  pre- 
cede the  payment  of  the  money  ?  and  it  was  argued  that 
it  ought ;  becaufe  the  covenant  was  in  nature  of  a  con- 
dition or  defeazance  to  fave  the  forfeiture  of  the  2200/; 
and,  then,  if  the  condition  could  have  two  intendments, 
the  better  for  the  obligor  fhould  be  taken;  and,  there- 
fore, the  payment  of  the  money  fhould  refer  to  the  ac- 
ceptance of  the  aflignment,  and  not  to  the  day  on  which 
the  aflignment  ought  to  have  been  made.  So  that  the 
legal  conftruclion  of  the  deed  would  be,  that  the  plain- 
tiff fhould  aflign  and  transfer  the  (hares  on  the  30th  of 
January,  and  that  the  defendant  (hould  accept  it,  and 
on  fuch  acceptance  the  money  be  paid.  And  of  that  opi- 
nion were  the  court. 

Upon  the  fame  principle  it  is  faid,  if  one  be  bound 
to  make  to  a  man  a  fure,  fufficient,  and  lawful  eftate  in  ?  E-  4*3  b: 
certain  lands,  by  the  advice  of  J.  D.;  if   he  make  an  Det£'  gx^*' 
eftate  to  him  according  to  the  advice  of  J.  D.  be  it 
fufficient  or  not,  lawful  or  not  lawful,  yet  is  the  bond 
Caved. 

Another 


{  *  4°o.  ] 

Co.  Litt.  42. 
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*  Another  exception  to  the  rule  of  accepting  ambi- 
guous words  moft  ftrongly  againft  the  fpeakers,  is, 
where  fuch  conirruclion  will  work  a  wrong  to  others. 
And,  therefore,  if  tenant  in  fee  make  a  leafe  for  life, 
without  expreiiing  for  whofe  life,  it  (hall  be  intended 
for  the  life  of  the  Jeilee.  Yet  if  tenant  in  tail  grant*  • 
leafe  in  fuch  terms,  it  (hall  be  taken  for  the  life  of  the 
leflbr ;  becaufe,  otherwife,  it  would  work  a  wrcn»  to 
the  reversioner. 

Subject  to  the  above  obfervation,  words  are  to  be  un- 
derftood  in  the  moft  comprehenfive  fenfe  in  which  they 
are  generally  accepted  ;  as  the  mafculine  is  to  be  under- 
ftood  as  including  both  genders.  Thus  the  word  Men 
fhall  extend  to  women  as  well  as  men. 

So  if  a  licence  were  given  to  kill  any  beads  of  chace 
in  fuch  a  foreft  except/Bucks ;  under  that  name  Does 
alfo  ought  to  be  comprehended,  for  when  we  fpeak  of  a 
buck,  or  any  other  creature  in  the  mafculine  gender, 
which  is  the  more  noble,  it  comprehends  the  female  as 
well  as  the  male,  unlefs  there  be  fome  circumftance 
which  fhews  plainly,  that  we  fpeak  of  the  male  in  oppo- 
fition  to  the  female. 
[*  401.]  *  And  an  indefinite  expreflion  {hall  be  underftood 
univerfally,  unlefs  there  be  otherwife  fome  reafon  to 
reftrain  it. 

Thus  if  two  perfons  have  goods  in  jointure,  and 
give  all  their  goods,  not  only  thofe  they  have  in  join- 
ture, but  their  feveral  goods  alio  pafs.  So  if  two  grant 
their  rents,  their  feveral  rents,  as  well  as  thofe  which 
they  have  jointly,  pafs  according  to  their  feveral  inte- 
refts. 

Again,  if  one  reciting  that  he  is  poiTefled  of  divers 
ewes,  give  them  to  me,  the  gift  fhall  extend  to  all  the 
ewes  which  he  that  makes  it  is  poffefled  of.  But  if  one 
be  bound  to  prove  that  divers  men  were  at  fuch  a  place, 
if  he  prove  that  two  were  there,  he  has  performed  the 
condition ;  for  he  proves  that  two  were  there,  in  which 
number  is  contained  divers. 

So  if  a  covenant  be  to  make  an  ailurance  of  divers 
lands,  it  fhall  be  conftrued  of  the  whole  or  part  accord- 
ing to  the  intent. 

Again,  where  one  bargained  and  fold  lands  that  he 
had  purchafed  of  W.  and  covenanted  that  he  was  feized 

of 
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of  a  good  eftate  in  fee  *  according  to  the  indenture  [#402  "I 
!  made  to  him  by  W.  In  covenant  it  was  afligned  for 
(breach,  that  he  was  not  feifed  of  a  good  eftate  in  fee. 
The  vendor  pleaded  that  he  was  feifed  of  as  good  an 
eftate  as  W.  conveyed  to  him;  upon  which  there  Was 
a  demurrer.  And  it  was  held  good  :  for  the  covenant 
was  abiblute,  that  he  was  feifed  of  a  good  eftate  in  fee, 
and  the  reference  to  the  conveyance  of  W.  imported  on- 
ly the  certainty  of  eftate,  not  the  title. 

If  a  man  fpeak  in  legal  language,  his  words  (hall  be 
taken  in  their  moft  comprehenfive  fignification ;  fo  as 
not  only  to  import  what  they  do  in  ordinary  language, 
but  alio  to  include  whatever  they  iignify  in  that  fenfe, 
which  the  law  has  impofed  upon  them. 

Thus  a  limitation  that  a  man's  heir  fhall  have  his  vide 2R0!  12,53. 
land,  as  long  as  he  pays  fuch  annual  payments  ;  and  E*  2S-  35- 
that  if  his  heir  do  not  pay,  then  A.  B.  (hall  have  it,  ex- 
tends to  all  his  heirs  fuccefiively  :  for  the  grantor  is 
fuppofed  to  know  the  force  and  extent  of  the  terms 
and,  knowing  them,  is  concluded  to  have  ufed  them 
without  reftnetion,  unlefs  there  be  fome  probable  rea- 
fon  to  induce  us  to  believe  his  mind  did  not  go  to  their 
full  extent. 

*  And,    in  expounding    contrails    and   agreements,    r  *  A0?  -1 
the  conftruclion,  as   has  been  faid,   is   made  of  them, 
which  is  confonant  to  the  general  intent,  as  it  appears 
in  the  context. 

As  if  the  vendor  of  a  leafe  covenant  and  grant,  that  Broughton  v. 
be  has  not  made  or  clone  any  former  grant,  or  other  Jon^'  DV" 
thing    by   which   the  then  prefent  grant  or  alignment  * 
may  be  in  any  manner   impaired,  hindered,   or  fruftra- 
ted;  but  that  the  affignee  and  his  executors,  by  virtue 
of  the  faid  grant  or  alignment,  may  quietly  have,  hold, 
and  enjoy,  all  and    lingular  the  premiffes,  with   their 
appurtenances,  during  the  term  to  come,  without  any 
hindrance  or  difturbance  by   him,  or  any  other  per/on  •• 
the  latter  words  muft  be  taken  with  reference  to  the  for- 
mer words;  and  it  is  no  breach,  if  the  affignee  be  dif- 
turbed  by  any   other  perfon,  if  it  be  without  the  aB  of 
'the  ajfignor. 

Again,  if  one  covenant  that  lands  are  of  the  value  of  R;ch  v  Rich 
1000/.  per  annum,  and  fo  (hall  continue,  notwithftand-  Cro  Eliz.  43. 
ing  any  acl:  done,   or,  to  be  done  by  him  ;  the  words  Et  Jerv,s  v- 
«  notwithftanding   any   aft,"    extend    as    well    to   the  Pcade>,bld'6,S- 
time   of  the  covenant   made,   as  to   the  time  future; 

and3 
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f  *J/M   1   *and5  though  they  be  not  then  of  that  value,   the  cove- 
L     4-4-  J   nant  wijj  not  ^e  broken,   except  fome  a&  done  by  the 

covenantor  be  the  cauie  of  it. 
Dyer 255. PJ.        So,  if  a  bond  be  made  with   condition,    "that,   if 
4.  '   the  leffbr,  fuffer  the  lefTee  from  year  to  year  during  the 

term,  quietly  and  peaceably  to  have,  hold,,  and  oc- 
cupy the  tenement  and  land  aforefaid  ;  and  that  with- 
out trouble,  vexation,  or  denial  of  the  lefTor,  or  any 
other  per/on  or  perfons,  that  then,  &7V."  This  condi- 
tion (notwithstanding  the  generality  of  the  latter  words) 
will  not  be  broken  by  an  entry  of  a  ftranger ;  beeaufe 
all  the  fequel  of  the  condition  has  reference  to  the  firft 
word  "fzeffir"  which  is  paflive :  fo  that  no  a&  is  to 
be  done  by  the  obligor,  but  only  a  fufferance  of  him, 
his  executors  and  afligns,  and  that,  notwithstanding 
the  words,  "  and  without  trouble,  &c."  which  only 
mean,  that  the  obligee  ought  to  enjoy  the  leafe  againft 
all  others,  &c. ;  but  if  any  procurement  or  occafion  of 
diftuibance  be  by  the  obligor,  his  executors,  or  aligns, 
then  he  has  forfeited  the  obligation ;  and  "  that'*  re- 
fers to  the  word  "  fuffer." 
r  #  *  So,  if  a  man  make  a  feoffment  to  the  ufe  of  himfelf 

Bon  v^Ta^lor  ^or  ^e>  tne  remainder  t0  another  for  life,  the  remain- 
*RollAb>.253!der  to  the  ufe  of  the  heir  or  heirs  of  his  own  body,  and 
H.  3.  to  the  ufe  of  the  heir  of  fuch  heir  or  heirs,  and,  if  he 

die  without  ifTue  of  his  body,  the  remainder  over;  in 
this  cafe,  his  heir  (hall  take  by  defcent:  for,  although 
heir  be  a  name  of  purchafe,  yet,  the  words  "or  heirs'* 
explain  it,  and  make  him  in  by  defcent  of  an  eftate  tail. 
*      ,  Again;    where  a   covenant  was  "to  fatisfy  within 

Wood  ward V*  three  months  after  requeil,  and  due  proof  of  embez- 
Hob.  217.  zlcment  by  an  apprentice,"  it  was  held,  that  the  word 
"  proof,"  being  left  at  large  and  capable  of  being 
made  in  court  judicioufly,  in  an  action  brought  againft 
the  apprentice  before  the  action  brought  upon  this 
covenant  made  by  another;  it  fhould  be  taken  t< 
mean  a  proof  by  trial  in  court.  And  it  was  agreed, 
that  the  word  proof,  generally  laid,  fhould  be  under- 
ftcod  a  proof  judicial  by  jury,  confeffion,-  or  demurrer  in 
court. 

And  in  contracts  or  agreements,  words  may  be  tranf- 
pofed  to  awe  effect  to  the  intent,  where  that  is  evident, 

Aii 
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*  As,  if  a  le?fc  be  made  the  6th  of  Augujl  for  twenty  f-  #      ,    *• 
;ars,  rendering  rent  annually  at  Lady-day  and  Michael-  qq  Li^     '  £ 

s ;  the  law  will  tranfpofe  the  fentence  to  Michaelmas 
Lady-day  :  becaufe  otherwife  the  rent  cannot  be  paid 

In   contracts    or   agreements,    the  executors  of  the 
^contracting  parties  are  implied  in  tbemlelves,  and  with- 
|  out  naming;  if,  from  the  nature  of  the  contract,  it  ap- 
pear that  the  parties  fo  intended. 

Thus  fhould  one,  pofTefTed  of  a  term  for  years,  leafe  Hyde  v.  Sk:-- 
1  the  (lime  for  years,  and  covenant  for  himfelf  and   his  ncr'  2  p*  Will. 
[executors  to   renew  the  leafe  on  the  fame  rent,  upon  I7°* 
lithe  requeft  of  the  leflee  within  the  term ;  if,  in  fuch 
cafe,  the  leflee  fhould  die  within  the  term,  and  his  exe- 
cutors fhould  requeft  the  lefTor  to  make  a  new  leafe 
before   its   expiration,  and  they  fhould    refufe,  a  court 
i  of  equity  would  compel  them:  for  the  meaning  of  fuch 
a  covenant  is,  that  the  leflee  may  be   reimburfed  any 
I  money  that  he  may  lay  out  in  the  improvement  of   the 
Reflate;  and,  therefore,  it  is  immaterial,  whether  the  lef- 
fee  or  his  executors  require  the  renewal  of  the  leafe,  it 
not  being  perfonal. 

*  If  money  is  to  be  paid  by  reafon  of  a  contract,  the  r  #  ^07. 1 
terms   fhall    be  underftood   and  accepted  according  to 

their  import  where  it  is  to  be  received;  that  is,  it  fhall 
be  paid  in  currency  there. 

And,  therefore,  if  a  contract  be  made  in  London  toDavi    g 
pay  a  given  fum  of  money,  as   ioo/.  at  Dublin*  the 
:  contract  will  be  performed  by  a  tender  of  ioo/.  Irijh 
i  currency ;  for,    Confuetudo  ct  Jlatuta  loci*  in  quern  eji  de- 
i  Jiinata  folutio*  refpicienda  funt. 

,  So  if  money,  arifing  out  of  an  Iriflj  eftate,  be  made  V;de  i  p  will 
;  payable  in  England*  it  feems  that  it  muft  be  paid  in  88.  Ibid.  696. ' 
'  Englijh  money. 

And  if  a  man  advance  money  by  way  of  loan,  or  if 
another  detain  his  money  unlawfully,  by  reafon  of  which 
he  becomes  intitled  to  intereft ;  that  intereft  fhall  be 
according  to  the  value  of  forbearance  in  the  country, 
where  the  tranfa&ion  arifes. 

Thus,  where  a  bond  was  made  in  England*   and  fent  sir  TohnOham. 
over  to  Ireland*  and  the  money  was  to  be  paid  there,  pant  v.  Lord  * 

t>ut  Ranelaigh,Prc. 
Chan.  128. 
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Ekins  v.  India 
Com.   i  P. 
Will.  396. 


Vide  Dver, 
81  b.  8a  b. 
9  E-  4-  49  a- 


[#3i9-] 

11  H.  7.5. 
Dyer  82  b. 
note  7 |d 


Speake  v. 
Speake,iVem, 
217.  S.C.  iEq. 
Ca.  Abr.  aai. 
PI.  ?. 


Gardner  v.Pul- 
len,  %  Vern. 
394.Sedqusere; 
lor  here,  the 
bill  was  to  be 
ielieved  againft 
the  penalty. 


but  it  was  not  mentioned  *  what  intereft  was  to  be  pa: 
my  lord  keeper  was  of  opinion,  that  it  fhould  carry  In 
intereft. 

So,  where  the  value  of  a  fhip  and  cargo  was  recover-' 
ed  on  bill  filed  againft  the  India  Company,  the  tranfac 
tions  having  happened  in  India,  the  mafter  was  directed 
to  compute  intereft  on  the  value,  at  the  rate  money  bore\ 
in  India. 

And  if  the  value  of  any  thing  be  exprefsly  ftipulated  in 
a  contract,  the  value  (hall  be  intended  as  things  are,  at 
the  time  when  the  contract  takes  effect. 

As  if  rent  be  to  be  paid  at  a  given  time,  at  which  time*! 
a  (billing  is  of  the  value  of  twelve  pence;  and  it  after- 
wards become  only  of  the  value  of  fix  pence,  as  was  fre- 
quently the  cafe  in  former  times  :  if  the  money  be  ten- 
dered at  the  time,  the  lefTor  (hall  not  afterwards  recover 
any  more  (hillings,  than  would  have  paid  the  rent  at'thl 
rate  money  was  valued  at,  when  the  rent  was  due  ancft 
tendered. 

*  So,  if  one  be  to  pay  on  fuch  a  day  five  quarters  of 
corn ;  and  at  the  day  of  the  contract  entered  into  it  is 
valued  at  50/.  and  at  the  day  of  payment  at  5/.  he  will 
be   intitled  either   to  five  quarters  of    corn,    or   fivtf' 
pounds.  N 

So,  on  a  bill  to  have  a  jointure,  defective  in  value,' 
made  good,  the  hufband  having  covenanted  that  the 
lands  fettled  were  of  a  fpecific  annual  amount,  it  was  de- 
creed accordingly ;  but  the  value  of  the  lands  was  order- 
ed to  be  eftimated  as  they  were  at  the  time  of  the  join- 
ture fettled,  and  not  according  to  the  value  at  the  time 
of  the  decree. 

But  if,  by  reafon  of  improper  delay,  the  value  of  the 
fubject  ftipulated  about  is  varied  between  the  time  of 
the  contract  being  made,  and  its  being  performed^  the 
lofs  muft  be  borne  by  the  party  who  was  to  carry  the 
contract  into  execution  :  as  if  one  were  bound  under  a 
penalty  to  transfer  ftock  at  a  given  time,  and  he  ne- 
glected fo  to  do,  and  the  ftock  rofe  in  the  mean  time  ;  he 
Siould  transfer  the  ftock  ftipulated  in  fpecie,  and  not  fo 
much  as  it  was  worth,  on  the  day  when  he  ought  to  have 
transferred  it. 

And 
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*  And  feveral  deeds,  made  at  the  fame  time  to  effect  [[  *  410.  ] 
le  object,  will  be  conftrued  as  one  aflurance  ;  but  fo 
hat  each  mall  have  its  diftinct  operation,  to  carry  on  the 
nain  defign. 

Thus,  where  a  father  put    his   fon  apprentice,  and  M 
entered  into  a  bond  of  one  thoufand  pounds  for  his  fide-  Tidcombe 
lity,  and,  at  the  fame  time,    took  a  covenant  from  his  -i  Vernon  5  8. 
Lmafter  that  he  mould,  at  leaft  once  in  a  month,  fee  his 
apprentice  make  up  his  cam  :    it  was  held,  on  a  bill 
iflled  to  be  relieved  againft  an  action  brought    on  the 
Ijbond,  that  the  bond  and  the  covenant  ought  to  be  taken 
||as  one  agreement;  and,  therefore,  that  the  father  mould  be 
tanfwerable  for  no  more  than  the  mafter  could  prove  the 
apprentice  embezzled  in  the  firft  month,  when  the  em- 
bezzlement began. 

So,  where  a  man  covenanted  by  marriage  articles  to  Treatife  of 
tpay  the  legacies  charged  upon  his  wife's  eftate,  and  gave  Eq"ity>49. 
ja  ftatute,  and  alfo  a  mortgage  of  his  own  eftate,  to 
ifecure  the    fame;    and    by  an   indorfement  upon  the 
(mortgage  the  fame  was  to  be  void,  unlefs  the  wife's 
I  eftate   was  fettled  upon  him  for  life,  csV.  according  to 
I  the  marriage  articles;  this  *  indorfement,    though  up- 
[on  the  mortgage  only,  was  fufficicnt  to  difcharge  the  t     4*I»J 
ftatute  and  articles  :  for  all  the  inftruments  being  exe- 
cuted at  one  and  the  fame  time,  authenticated   by  the 
I  fame  witnefles,  and  part  of  the  fame  agreement,  are  ali 
but  as  one  conveyance. 
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®f  Oif  annulling,  tnfcJjarging,  refcinb--  ; 
tng,  toaitoing,   or  altering,  Contrail ; 
or  agreements 


Bacon's  Max- 
ims of  the  Law 
91. 
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Ibid. 


Ibid. 


Lady  Lanef- 
borough  v. 
Ockfhott, 
1  Brown  Par. 
Ca.  116.5  Vio 
P.  8.Ca.  31. 
2Eq.  Ca.Abr 
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THE  efience  of  a  contract  or  agreement  being  the 
right  vefled  in  one  party,  and  the  obligation  in- 
curred  by  the  other ;  it  is  clear  that  every  contract  06 
agreement  between  two  or  more  parties  may,  at  any- 
time before  it  is  to  be  executed,  be  refcinded  by  all  par^ 
ties  diffentingor  receding  from  the  bargain  :  for  the  con-^ 
fummation  depends  upon  the  fame  confent  on  which  the 
inception  of  the  contract  is  founded. 

Therefore  if  A.  contract   with  B.  that  if  B.   lay  hi 
into  his  cellar  three  tons  of  wine  before  Michaelmas, 
will  fend   into  his  (B's)  barn  twenty  quarters  of  whi 
before  Chriji?nas ;  the  parties  may  by  their   reciproe; 
aflent,  diftblve  the  contract  at  any  time,  before  either  of  I 
thofe  days. 

*  So,  if  two  exchange  land  by  deed,  or  without  deedffl 
and  neither  enter ;  they  may  annul  the  exchange,  by  mu- 
tual confent,  fo  it  be  by  deed,  but  not  by  paroL 

Again,  if  a  lefTee  for  twenty  years  make  a  leafe  for-* 
ten  years,  and  afterwards,  take  back  a  leafe  for  five  years,  , 
this  does  not  inure  by  way  of  furrender  ;  becaufe  a  party, 
leafe  derived  out  of  a  greater  cannot  be  furrendered  back 
again,  but  it  inures  by  diflblution  of  the  contract :  for,  a  . 
leafe  of  land  is  but  a  contract  executory  from  time  to  time 
of  the  profits  of  the  land  to  arife  ;  as  a  man  may  fell  his 
corn  or  his  tvthe  to  fpring,  or  to  be  received  for  feveral  • 
years  to  come. 

Upon  this  principle  an  agreement  may  be  waived 
with  the  concurrence  of  all  parties. 

Thus,  where  lord  and  tenant  had  entered  into  an 
agreement  for  inclofing  a  piece  of  ground,  parcel  of  a 
manor  on  which  the  tenants  had  a  right  of  com- 
mon. To  effectuate  this,  the  lord,  by  a  feparate 
inftrument,  had  releafed  each  particular  tenant  front 
all  quit-rents  and  other  fervices;  and  the  tenants, 
by   another  inftrument  of  like  date,   confented  to  the 

ihclofure, 
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inclofure,  and  releafed  all  their  right  of  common  in  £  *  414. 1 
he  ground  fo  to  be  inclofed.  The  inclofure  was  fet 
bout,  but  the  hedges  being  privately  thrown  down, 
nd  other  obftructions  happening,  the  lord  relinquished 
is  defign ;  and  the  tenants  of  the  manor  continued  to 
.njoy  their  right  of  common  and  to  pay  their  quit-rents, 
nd  do  fuit  and  fervice  at  the  lord's  court  in  the  fame 
lanner,  as  if-no  fuch  agreement  had  ever  been  made; 
>ut  the  inftruments,  which  had  been  reciprocally  exe- 
uted  in  confequence  of  that  agreement,  were  neglected 
0  be  cancelled.  A  queftion,  afterwards,  arofe,  be- 
ween  the  alienee  of  the  lord  and  a  reprefentative  of  one 
rthe  tenants,    who  had   paid  quit  rent,   &c.  and  en- 


oyed  the  common  for  five-and-twenty  years  after  the 
greement  entered  into,  whether  an  inftrument,  given 
inder  this  agreement,  releafing  the  right  of  common, 
vas  a  good  bar  to  an  avowry  made  upon  a  diftrefs 
evied  for  arrears  of  quit-rent,  due  from  the  defendant 
is  tenant  of  the  manor;  or,  whether  the  fubfequent 
ranfactions,  viz  the  enjoyment  of  the  right  of  com- 
non  on  the  one  hand,  and  the  payment  of  the  quit  rent 
>n  the  oiher,  did  not  amount  to  a  waiver  of  the  agree- 
nent?  and  it  was  held  that  they  did. 

*And,  in  fome  cafes,  one  of  the   parties  alone  may   [  *  415.  3 
•efcind  the  contract :  as  infales  with  liberty  of  refufal. 

Thus,    if  any  thing  be  purchafed   and  paid  for,  but  lowers  v.  Bar- 
3n  condition  to  be  returned  on  certain  events  ftipulated;  ^"> 1  Tcrm 
•here,  on   the  event    happening,    the    thing   purchafed    ep'  I35' 
bay  be   returned  by  the  one  party,   and,  upon  the  re- 
turn, the  contract  is  annulled  by  virtue  of  the  original 
terms  thereof,  without  any  actual  reacceptance  or  fub- 
fequent affent  of  the  other  party ;  for  he  has  no  option 
to  refufe  to  take  the  thing  fo  fold  back.     And  upon  the 
ground  that  the  contract  is  annulled,   the  party  having 
paid  his  money,  and   on  fuch  a  contract,  may,  on  the 
return  of  the  thing  fold,   recover  it  back  on  an  action 
for  money  had  and  received. 

But,  in  contracts  executed  and  confummate,  if  the  Bacon's  Max- 
firft  parties  have  put  it  in  the  power  of  a  third  perfon,  9** 
or  of  a  contingency  to  give  perfection  of  their  acts, 
they  have,  thereby,  put  them  out  to  their  own  reach 
and  liberty.  They,  therefore,  cannot  then  refcind 
or  revoke  them :  as  if  I  contract  with  you  for  cloth  at 
Vol.  I.  '       P  fuch 


1 
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[  *  4*6-  ]   fuch  a  price  as  J.  S.  fhall  name,  there,   *  if  J.  S.  refu 

to  name,  the  contract  is  void :  b<it  the    parties  con 

annul  it;  becaufe   they   have  put   it  in   the  power 

third  perfon  to  perfect. 

Ibid.  92.  So  if  I  enfeoff  J.  S.  to  the  ufe  of  fuch  an  one  as  J. 

fill])  name  within  a  year  j  there,  if  J.  D.  nam 

is  not    revocable :  becaufe  the  ufe  paffeth  prefently,  am 

the  contract  is  executed  by  operation  of  law. 

Ibid.  91.  After  the  time  that  a  contract  or  agreement  is  fripip 

i  H.  7.  T4.  related  to  be  performed  is  paft,  there  is  a  perfection  givtw 

B10.tit.Bar.69.  it  by  aftion  on  the  one  fide,   that  renders  it  indiffolublei 

and  not  to  be  annulled.     13ut  it  may  {till  bereleafed; 

there  being  a  difference  between  diflblving  the  contract.: 

and  a  releafe  or  furrender  of  the  thing  contracted  for. 

A  releafe  may  be  cither  exprefs  or  tacit.  The  for- 
mer is  accomplished  by  a  regular  acquittance  or  dif- 
charge.  The  latter  is,  where  the  party,  in  whofe  fa~ 
vor  the  obligation  arifes,  concels  the  obligation,  by  oV 
Itroying  the  inftrument  by  which  it  may  be  proved,  01 
the  like. 

r  *  4.17. 1     .  *  lf  he'   wlio  is  to  be  benefited  ty  another's  fulfilling! 
L      *  ' '  J   his  contract  or  agreement,  is   the  occafion  why  it  i< 
not   carried  into  execution;  the  contract  or  agree- 
is    thereby    entirely  diffolved,  and  the  party  bound  dif-, 
charged  from  his  obligation. 
8  Ren  92  Therefore   if  the  condition  of  an  obligation  be,  that- 

Co.  Liu."  206.  the  ODn'gor  ^a11  enfeoff  the  obligee  of  certain  land  bc4 
fore  fuch  a  day;  and  then  before  the  day,  the  oblige* 
diffeifes  the  obligor,  and  keeps  the  land  by  force  until 
after  the  day,  fo  that  the  obligor  cannot  enter  :  this  will 
excufe  the  performance  of  the  condition. 

tc H.  6.  tit.  ^°'  ^  onc  leak  a  nou^e'  by  indenture,  on  conditiori 

Barr.  162.  cited  tnat  tne  leffce  (hall  not  permit  any  lewd   woman  to  re. 

8  Rep.  91.  fide  within  it,  if  he  be  warned  thereof  by  the  leffor  \ 
and  that,  if  he  do  not  turn  her  out  within  fix  week* 
after  warning  by  the  leffor  or  his  fcrvant,  that  the 
leffor  fhall  re-enter:  the  leffee  may  plead,  that  the 
leffor  ouftcd  him  with  force,  and,  againft  his  will, 
put  fuch  woman  into  poffeflion,  and  made  her  con- 
tinue there  with  force,  againft  the  leffee's  will,  for  fl* 
week?,  Ufe. 

18  E.  4.8.D.         So,    where     one     covenanted,     by    indenture,     ta 

buiW 
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*  build  him  a  houfe  of  certain  dimenfions  within  a  cer-    [  *  418.  J 
;  tain   time  for  ten  pounds,  and   an    aclion  of  covenant 
was  brought  for  non-performance  of  the  contract  ;  the 
!  defendant  pleaded,   that  he  went  and  was  ready  to  have 
!i  built  the  houfe,    and  that  the  plaintiff  commanded  him 
that  he  fhould  not  build  it,  by  reafon  of  which  he  left  it 
j  undone:  and,  on  demurrer,   Littleton   held  this  a  good 
plea;  for,  if  the  carpenter  had   come  on   to  the  plain- 
,  tiff's  premifTes  after  this  command,   the  plaintiff  might 
1  have  had  an  aclion  of  trefpafs  againft  him  for  his  entry; 
and,  therefore,  the  commandment  was  a  fufficient  dis- 
charge to  the  carpenter. 

So  where  a  leffee   for  five  years  covenanted  to  build  GJ?tb'  7°' 
a  mill  within  the  term,  and  becaufe  he  had  not  done  it,  pi.  ^ 
the  leflbr  brought  an  a&ion  of  covenant ;  it  was  held  a 
good  plea  to  fay,  "  that  the  leflbr  forcibly  held  him  out 
during  the  laft  three  years    of  the  term,   fo  as  that  he 
could  not  build  it." 

And  where  a  leffee  for  years  covenanted  to  drain  the  Carrell v. Read, 
water  which  was  upon  the  land,  before  fuch  a  day  ;  and,  Cro-  Eliz-  374- 
afterwards,  the  leflbr  entered  before   the  day  and  held 
him  out  and  *  diflurbed  him  in  doing  it :  this  difannull-   [  *  410.  ] 
ed  the  covemm*. 

Again,  it   is  held,    upon  the  fame  principle,   that  if  Co.Litt.zo6.b. 
A.  be  bound  to  B.  that  J.  S.    (hall  marry   G.  before 
fuch  a  day;  and,  before  the  day,  B.  marries  her,  he  mall 
take  no  advantage  of  the  condition  :    becaufe,    by  his 
(B.'s)  means,  it  could  not  be  performed.  * 

So  if  A .  be  bound  to  B .  in  a  bond,  conditioned  to  con-  18  E.  4.  9.  a. 
vey  to  B.  his  manor,  of  Dale  at  fuch  a  day;  and  at  the  pl«  **• 
day,  A.  come  to  B.  and  tender  him  livery  and  feifin,  and 
he  refufe :   A.  is  difcharged  for  ever. 

And  if  one  be  bound  to  me  in  20/.  upon  condition  toIbid< 
pay   10/  at  the  feafl:   of  E after;  and,  at  that  feafl,  he 
ofter  me  the  10/.  and  I  refufe,  the  bond  is  difcharged  for 
ever. 

So  if  a  man  be  bound  to  appear  at  a  day,  and,  be-  Noy'sMax.is, 
fore  the  day,  the  obligee  caft  him  in  prifon,  the  bond  is 
void. 

And,  in  fuch  cafes,  the  party  bound  to  performance 

will  be  in  the  fame  condition  as  if  the  agreement  had 

P  2  been 
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Z  *  420,  ]  been  fulfilled   by  him  :  for,  *  if  he  whom  it  concerns 
have  my  part  of  the  covenant  fulfilled,  is  the  occafwn  vjl 
it  is  not,  it  is  the  fame  thing  to  me  as  if  it  were  fu  fillet 
Co.Litt.2iob.      Thus,  if  a  man  make  a  feoffment  in   mortgage,  up. 
on  condition  to  be  void  upon  payment  of  money  by  thi 
feoffor,  &V.  to  the   feoffee,  at    a   day ;  if,  at   the   day, 
the  feoffee  is  out  of  the  realm,  the  feoffor  is  not  bound 
to  feek   him,  or  to   go  out  of  the   realm  to  him:  and 
then,   becaufe  the  feoffee  is  the  caufe   that  the   feoffor 
cannot  tender  the  money,  the  feoffor  may  enter  into  the 
land,  as  if  it  had  been  duly  tendered. 
»8  E.  4.  8.  b.        ^°5  in  tne  ca^e  De^ore  ftated,  where  a   carpenter  co-J' 
PI.  iz.  venanted  to  build  another   a  houfe  upon  his  land  for 

10/.  and  came  prepared  fo  to  do,  but  was  ordered  by 
him  to  defift:  the  carpenter,  after  fuch  command  to 
defift,  might  have  maintained  an  a£tion  for  the  10/. 

The  right  accruing  by  virtue  of  a  contract  or  agree- 
ment, may  alfo  be  loft  by  abandonment. 
t  42r»  J  Thus,  where  one  mortgaged  lands,  and,  in  *  the 
9  Mod"  2  -SS' deed  of  mortgage,  there  was  a  covenant  to  re-convey 
upon  fix  months  notice  of  the  payment  of  the  princi- 
pal fum  and  intereft ;  and  alfo  a  covenant  that,  in  cafe 
the  eftate  was  to  be  fold,  the  mortgagee  fliould  have 
the  pre-emption,  (it  appearing,  that,  after  the  death 
of  the  mortgagor,  an  agreement  had  been  entered  into 
for  the  fale  of  the  eftate  to  another  perfon,  and  that 
neither  that  perfon,  nor  the  heir  of  the  mortgagor, 
knew  2iiy  thing  cf  thi?  covenant,  the  counterpart  of 
the  mortgage  deed  having  been  delivered  up  to  the  at- 
torney of  the  mortgagee,  who  had  denied  giving  any 
copy,  but  had  infifted  on  payment  of  the  principal  and 
intereft,  on  the  ground  that  the  fecurity  was  too  narrow 
for  the  money  he  had  lent,  and  threatened  foreclofure  y 
but  had  never  mentioned,  that  the  mortgagee  was  to 
have  the  benefit  of  pre-emption,  until  after  the  eftate 
was  (old)  it  was  held,  that  he  fhould  not  claim  it  to 
the  prejudice  of  the  purchaier  and  the  heir,  after  hav- 
ing had  (o  long  a  time  in  which  he  might  have  fo  done 
before  the  eftate  was  fold.  And  the  court  decreed  ac- 
cordingly. 
PowelW.Han-      And,  upon  this  principle,  it  has  been  held,  that,  if  a 

%&£■**  bind'-n£ 
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binding  agreement  be  entered    into   *  by  hufband  and   [  *  422.  ] 
wife,  previous    to  their   marriage,  refpedVmg   her  pro- 
perty, the  effect    of  which  is  to  give   her  an  exclusive 
!  right  to  it  as  her  feparate  eftate;  yet,  if  (he  conftantly 
permit  her   hufband  to  receive  the  intereft  of  it,  if  it 
be  perfonal   eftate  inverted  in*,  the   funds  or  fecurities  \ 
or  the  rents  and   profits,  if  it  be  a  real  eftate;  the  law 
will   intend  that  (he  confented  to  her  hufband's  receipt 
of  it:  and  a  contrary  inference  would   be  hardfhip  on 
the   hufband,  who   probably  depending  upon  the  wife's 
permitting  him  to  receive  this  feparate  eftate  as  a  gift, 
may,  on  fuch  a  prefumption,  have  lived  in  a  more  plen- 
tiful manner,  the  comfort  whereof  the  wife  muft  have 
fhared  in ;  and  if  fhe,  at  a  future  period,  were  allowed 
I  to  make  her  hufband  debtor  for   this  money,   this  might 
[  ruin  the  hufband  ;  or,  in  cafe  of  his  death,  prove  equally 
prejudicial  to  his  children. 

J3ut    this   intendment  of  law,  may  be  rebutted   by  Ridoutv.Lewis, 
parol  proof,  that  the  wife  had  no  defign  to  abandon  her  l  Atk.269. 
right  to  fuch  feparate  eftate.     And,  therefore,  where 
a  woman  had  300/.  per  annum  fettled  upon  her  as  pin- 
money,  of  which  200/.  per  annum  only  had  been  paid 
1  her  by  her  hufband  for  fome  years  *  before  his  death  ;    r  *  4.2-2.  "1 
fhe  was,  on  a   bill  filed  in  Chancery  for  that  purpofe, . 
let  in  to  have  the  arrears  made  a  charge  on  her  hufband's 
afTets,  on  producing  evidence,  that  often,  on  her  com- 
plaining of  being  paid  fnort,  her  hufband  had  told  her, 
that  fhe  fhould  have  it  at  laft. 

A  contract  of  a  lower  degree,  may  likewife  be  deter- 
mined or  annulled,  by  accepting  a  contract  of  a  higher 
degree  for  the  fame  thing. 

And,  therefore,  if  a  man  be  indebted  to  me  by  fim-  6Rep.45.Dyer 
pie  contract,  and,  afterwards,  enter  into  a  bond  or  obli-  21  b-  ^°*tlt* 
gatlon  to  me   for  the  fame   debt ;  the  fimple  contracl:  is  ^.  4.  17  b. 
thereby  determined  :    for,  otherwife,    the  debtor  would  \  H.  6.  8.  a.  10 
be  doubly  charged.  J1. 7.  21  a.  Fit* . 

,    ,  c  -j  t_.   •       1     j   .         •  o  Nac.Brev.2S1. 

(a)  bo,  a  judgment  obtained,  determines  a  contract  contra  if  a 

for  the  fame  fum.     Therefore,  if  a  man  recover  in  debt  (hanger  give 
upon  a  contracl,  and  omit  to  take  out  execution,  yet  he  bond  tor,  th,e. , 

,  ~.  c    1   i_  10      debt,  vide  ibid. 

cannot  nave  a  new  action  or  debt  upon  the  contract ;  note  .-d.)Fitzh. 
becaufe  the  nature  of  the  duty  is  changed  by  the  judg-  Abr.  tit.  Debt 
ment  of  record.  83,?ye/2/^' 

B       or,  if  the  deed 
ut  be  only  indent- 
ed and  fealed, 
(a)  6  Rep.  45-  9  E.  4,  5ob.  51  a.  at]d  n<*dcliver- 

efpecialcy, 
Fitih.tit.  Debt 
68.  1  H.  6,  82. 
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[  *  424-  3        But  contracts  of  equal  degree  do  not  *extinguifh 
^d%LPcteerrlc^etermine  eacb  otheri  and  therefore,  a  bond  given  fo 
May  re,  Cro.     tne  ^arr'e  debt  for  which   another  bond  has  been  previ 
jac.  57?  etude  oufly  given,  is  not  fufficient  to  avoid   the  former  :  for 
Bro' tit^cJn-  itS  0Perat*on  isbut  to  give  another  action  upon  a  bond, 
ttaa,  &c  38!"  And>  a  multo  fortiori ^  a  new  bond  is  not  fufficient  to  dif- 
iiH.  4.  79b.  charge  a  judgment. 

6  Re1'  4-1'  And'  Upon  the  fame  PrinciPIeJ  5t  is  neld  that,  ir"  ^e 

ep-  4:>'        obligee  in  a  bond  accept  of  a  bond  in  nature  of  a  ftatute 
ftaple  for  the  fame  debt,  and  in   full  fatisfa&ion  of  the 
bond,  yet  this  is  no  difcharge  :  for,  a  ftatute  ftaple,  or 
bond  in  the  nature  thereof,  is  but  a  bond  recorded;   and 
one  bond,  be  it  of  record  or  not  of  record,  cannot  merge 
another. 
Prefton  v.  Per-      So,  if  two  records  be  of  equal  degree,  the  one  can* 
ton,  do.  Eliz.  not    determine  the  other.     And,    therefore,    where  a 
fcire  facias  was  brought  in  Chancery  upon  a  reconu- 
fance  there,  and  the  defendant  pleaded  to  iflue,  and  the 
iffue  was  fent  to  the  King's  Bench   to  be  tried,  and 
found   for  the  plaintiff,    and  judgment   given  for  him 
there  :  and  then,  the  plaintiff  brought  debt  in  the  com- 
[  *  425.  ]  mon  bench  upon  this  judgment,    and  had    *  judgment 
there  alfo  to  recover ;  and,  afterwards,  brought  a  fcire 
facias  in  the  King's  Bench,  to  have  execution  upon  the1 
judgment;  the    latter  recovery  was  pleaded   in   bar  cf 
that   execution,      whereupon     the    plaintiff    demurred. 
And   the  court  held   that  it  was   no  plea;  becaufe  the 
one  judgment  cannot  determine  another  judgment  which 
is  of  equal  nature,  no  more  than  one  obligation  can 
determine  another. 
Viie  fupra,  And    we  muft,   carefully  diflinguifh    between  cafes 

217—223.  where  the  iniertion  of  parol  contra&s  or  agreements  in 
deeds,  is  merely  by  way  of  recital,  or  with  a  view  to 
corroborate  them,  and  enlarge  the  remedy  for  enforc- 
ing them ;  and  cafes  of  the  nature  before  alluded  tot 
where  the  contract  itfelf  is  intended  to  be  put  under 
feal,  and  turned  into  a  fpeciahy  :  for,  in  the  former 
cafes,  the  fpecialty  does  not  alter  the  nature  of  the 
contra&s  but  the  party  having  a  right  to  require  per- 
formance, may,  at  his  eleaion,  proceed  either  on  the 
parol  contract,  or  the  fpecialty. 

Contracts,    entered   into    by    deed,    cannot    be    dis- 
charged or  difannulled,  by  act  of  the  party,  by  parol : 

therefore, 
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therefore,  the   merely  *cklivering  up  of  an   indenture  r  *  426.  1 
of  covenant,  bill,  or    bond    to   pay  a    fum  of  money,  1  h.  7. 14,  15. 
will   not  difcharge   or  avoid  the  obligations  created  by  Bro.tit.Bar.65. 
them.     Confequently,  it  is  no  plea  to  an  action  of  debt  rjro.  Jac.  99. 
upon  bond,  &c.  to  fay,  that  the  obligee  re-delivered  theLutw.  358. 
bond    to  the  obligor   in  lieu  of  an  acquittance,  if  the  *°  g^*^1**8 
obligee    has   regained   the  pofieffion  of  it.     And,  upon  2  Rolls  Rep. 
the  fame  principle,  accord  and  fat  is  faction  is  no  difcharge  no.  S.  C.  Pal- 
of  a  covenant ;  for  a  covenant,  being  created  by  deed, mer  IlQ* 
cannot  be  difcharged  but  by  deed. 

Nay,  even  payment  itfelf  is  no  plea  to  a  bond  ;  for 
it  muft  be  difcharged  by  matter  of  as  high  nature  as 
itfelf;  and,  therefore,  admits  of  no  plea  of  any  act  of 
the  obligor,  but  that  of  a  releafe  under  feal. 

But,  where  a  wrong,  or  default  fubfequent,  together 
with  a  deed,  gives  an  action  to  recover  damages  (which 
are  only  in  the  perfonalty)   for  fuch  wrong  or  default ; 
there,  the  damages  may  be  difcharged  by  matter  of  factSnowv  Fran^. 
or  parol:  as  if  one  by  indenture  of  leaie,  covenant  to  lin,Lutwich 
repair  and  maintain  houfes  in   reparation,  from  time  to  358.  Alden  v. 
time  during  the  term  demifed;  in  fuch  cafe,  accord  and   L  *  427-  ] 
*  fatisfaction   is   a  good  difcharge  for  the  damages   de-  o^^Bhke'** 
nianded,  by  reafon  of  the  breach  of  the  covenant :  but  cafe,  Noy.  no. 
the  covenant  remains.  S.  C.  6Rep.4j. 

Although  it  be  generally  true  that,  at  law,  a  parol 
agreement  will  not  be  admitted  to  contravene  the  terms 
of  an  agreement  contained  in  a  deed,  or  any  other 
agreement  in  writing;  yet,  in  fome  cafes,  it  is  other- 
wife  in  equity  :  for  there  it  is  held,  that  parol  evi- 
dence maybe  admitted  to  rebut  an  equity;  and,  a  fpe- 
cific  execution  being  an  equity,  thofe  courts  will,  un- 
der fome  circumftances,  admit  parol  evidence  to  (hew, 
that  a  written  contract  or  agreement  has  been  waved  in 
part,  or  in  the  whole,  or  varied  in  the  terms  of  it,  by 
a  fubfequent  parol  agreement.  As  if,  after  a  mortgage  Lord  Milton  v. 
made  with  intereft-  referved  at  Rveper  centum^  the  mort-  Edgwortk,6 
gagee,  upon  reprefentation  by  the  mortgagor  that  the  ,|°  Al'  *' 
ef!:ate  will  not  afford  to  pay  fo  high  an  intereft,  agrees 
to  reduce  it  to  fuch  rate  as  a  third  perfon  fhall  name, 
and  the  third  perfon  mentions  three  per  centum^  and  that 
is  aflented  to :  in  fuch  cafe,  the  latter  agreement,  although 
by  parol,  will  control  the  former.  And,  if  there  be  any 
denial  of  it.  a  court  of  equity  will  direct  an  ifflie  to 
afcertain  the  fact. 

Upon 
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L  42°-  ]  *  Upon  this  ground  the  lord  keeper,  in  the  cafe  of 
h/SuTyVvefn  Gorman  and  Salijbury,  difraiffed  a  bill,  which  was 
240.    '  brought  to  have  an  agreement  executed  in  fpecie. 

Leealv  Miller       ^°  m  c^e  ca^e  °^  Legal  and  Miller^  it  was  held,  that3 
fnpra,  ct  aVez.'an  agreement  bearing  hard  upon  one  of  the  parties  was 
*99-  waived;  a  new  and  different  agreement  by  parol  being 

fliewn. 

And  fuch  new  agreement  by  parol,  if  in  part  executed 

on  one  fide,  will  be  decreed  to  be  fpecifically  performed 

on  the  other. 
3ym.Abr.522.      Thus    where  W.  leafed  an  houfe  to  N.  for  eleven 

Pl.;8.2Eq.Ca.  ,  11  r  1       1    «i  • 

Abr.  48. 16       years,  and  was  to  allow  20/.    to  be  laid  out  in  repairs: 

the  agreement  was  reduced  into  writing,  and  executed 

by  both  parties.     N.  repaired  the    houfe;  and  finding 

that  it  would  take  a  much   greater  fum   than  the   20/. 

told  W.  of  it,  and  that  he  would  neverthelefs  go  on 

and  lay  out  more  money,  if  he  would  enlarge  the  term 

to  twenty-one  years,  or  add  fourteen  years,  or  as  many 

as  N.   fhould  think   fit.     W.   replied,  that  they  would 

not  fall    out  about  that.     W.  afterwards  declared   that 

he    would   enlarge  the   term,    without  mentioning  any 

L  *429*  ]    time  in  certain.     On  a  bill   to  *  compel  an  execution 

of  the    agreement    according  to  thefe  latter  terms,  the 

Mafter   of   the    Rolls  faid,    that,    before   the    ftatute^ 

written  agreements   could   not   be    controled  by  paro] 

agreements  of  a  contrary  import,  or  altering  them,  but 

that  this  was  a  new  agreement;  and  the  laying  out  the 

money   was    a    performance  on    one    part,    and    that, 

therefore,  it  ought  to  be  carried   into  execution  on  the 

other  part. 

Vide  infra.  But  we  muft  carefully  diftinguifh  thefe  fort  of  cafes, 

from  cafes  of  fecret  agreements,  made  to  impofe  upon 
parties  to  other  agreements,  by  altering  the  terms  of 
them. 

W-     ...    .       In  all  cafes    where  parol   agreements    are   fet  up,  in 

Per  Lord  Hard.  •  n  &.  c  X     . 

inBuckhoufev  ecJult)S  t0  *«ew  a  waiver  or  alteration   of  contracts  in 

Crofby,  2Eq.    writing  refpe&ing  lands,  a  very  clear  proof  of  the  for- 

Ca.Abr.32,33.  mer  will  be  expected ;  for    the  ftatute  of  frauds  and 

perjuries  requires,  "  that  all   contracts  and  agreements 

concerning  lands,  lie.  fhould  be    in  writing."     Now, 

an  agreement  to  waive  a  contract  for  a  purchafe,  is  as 

much  an   agreement  concerning  lands,  as  the  original 

contract  itfelf  is.     And  Lord   Harwlcke  thought,  that 

proof   of  a  parol  waiver  of  an  agreement  for  a  fale 

of 
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*  of  land  by  two  perfons  ('one  of  whom  was  then  tenant  [  *  430.  ] 
of  the  land,  and  paid  rent  to  the  perfon  on  whofe  behalf 
the  waiver  was,  and  who  was  mortgagee  of  the  eftates  ; 
and  the  other  of  whom  was  proved  to  have  declared  that 
he  was  to  mare  in  the  purchafe)  was  inefficient  to  dis- 
charge a  contract  in  writing. 

And  where,  a  decree  having  been  made,  the  defen-  ^a^e.,.in  v* 
dant  to  a  bill  to  execuie  the  decree,  by  way  of  anfwer,  2ci^t^cz.  8. 
fet  forth  a  parol  agreement  in  bar,  to  which  the  plain- 
tiff demurred  ;  the  demurrer  was  allowed,  though  the 
agreement  was  fubfequent  to  the  decree  :  for,  it  was 
faid,  that  the  decree  ihould  proceed,  and  if  the  defen- 
dant would  have  advantage  of  the  agreement,  he  muft 
bring  an  original  bill  ;  becaufe,  if  he  fhould  have  ad- 
vantage of  it  by  way  of  defence,  one  witnefs  would 
ferve  his  turn;  but,  if  the  defendant  in  his  anfwer  toan 

,  original  bill  denied  the  agreement,  one  witnefs  would  not 
convict  him  :  fo  that,  by  this  way  of  anfwer,  the  plain- 

!  tiffin  this  fuit  would  lofe  the  benefit  of  his  anfwer  in  an 

,  original  fuit,  inftituted  upon  the  latter  agreement. 

But,  it  is  not  only  contrary  to  the  letter  *  and  fpirit  [  *  431,  J 
of  the  ftatuteof  frauds  and  perjuries,  but  to  the  rules  of 
the  common  law  before  that  itatute  was  in  being,  to 
add  any  thing  to  an  agreement  in  writing  which  is 
complete,  and  reduced  into  deeds  and  writings  ;  by 
admitting  parol  evidence  to  explain  it  to  have  been  meant 
to  operate  otherwife  than  the  language  in  which  it  is  con-  o**ve&fe<* 
vinccd  imports :  and,  therefore,  fuch  evidence  ought  in 
all  cafes  to  be  laid  alide,  and  no  advantage  taken  of  it  on 
cither  fide. 

Thus,  where  the  portion  of  a  wife  appeared  by  fet-  powlet  \  \^ 
tlement,  made  on  her  marriage,  to  have  been  5>30o/.  584. 
and  it  was  proved  that,  at  the  time  the  fettlement  was 
executed,  the  wife  gave  a  bond,  figned  by  her,  to  the 
hufband's  father,  in  the  penalty  of  1400/.  for  fecuring 
700A  but  the  hufband  in  his  own  hand  wrote  at  the 
bottom,  I  own  this  to  be  my  debt :  Lord  Hardwicke  was 
of  opinion,  that  he  was  obliged  to  lay  out  of  the  cafe  all 
parol  evidence  that  had  been  read  to  explain  this  tranf- 
a&ion,  and  that  no  advantage  ought  to  be  taken  of  it  en 

either  fide. 

So  where,  on  a  bill  brought  for  dower  the  defendant,  Tinneyv.  Tin- 

the     y,3Alk'8, 


OF   DISSANULLING 

L  432-  J  the  heir  at  law,  infilled,  on.*  the  hulband  in  his  life- 
d*£t  time  gave  a  bond  in  the  penalty  of  iooo/.  in  truft  to 
fecure  to  his  wife  500/.  in  cafe  (he  furvived;  and  that 
it  was  intended  at  that  time  in  lieu  of  dower;  and  that 
Ihe  acknowledged  it  to  be  fo  ;  and  offered  to  read  evi- 
dence of  her  acknowledgment :  the  lord  chancellor  was 
of  opinion,  that  parol  evidence  could  not  be  allowed  in 
this  cafe,  it  being  a  cafe  within  the  ftatute  of  frauds  and 
perjuries. 

But  we  mud:  be  careful  to  obferve  the  diftinc'tion, 
beween  inftances  of  the  nature  of  thofe  laft-mentioned, 
where  the  evidence  offered  is  to  explain  a  written  agree- 
ment, complete  in  itfelf;  and  cafes  were  parol  evi- 
dence is  offered  to  fhew,  that  fomething,  intended  to 
be  inferted  in  an  agreement,  has  been  omitted  by  mif- 
take  or  fraud  :  for  the  latter  is  a  very  common  defence, 
in  a  court  of  equity,  to  a  bill  for  a  fpecific  performance  ; 
and  there  is  no  doubt  but  that  fuch  evidence  ought  to  be 
received  ;  and  it  is  quite  equal,  whether  it  be  infilled  up- 
on as  a  miftake  or  fraud. 
Joynes  v.  Sta-  Thus  where  a  bill  was  brought  to  carry  into  execu- 
1  Hs"'3  Atk'  t*on  an  agreement  f°r  a  leafe  °f  a  houfe  during  the  life 
f  *  All-  1  °^  ^e  defendant's  w^e5  *  which  was  written  by  the 
plaintiff  and  figned  by  the  defendant,  the  lefior  only, 
who  could  not  write,  but  made  his  mark.  The  de- 
fendant infifted  by  his  anfwer,  that  there  ought  to  have 
been  a  claufe  inferted  in  the  agreement,  that  the  tenant 
fhould  pay  the  rent  clear  of  taxes  ;  but  that  the  plain- 
tiff having  written  the  agreement  himfelf,  had  omitted 
it;  and  that  the  defendant,  unlefs  this  had  been  the 
agreement,  would  not  have  funk  the  rent  as  he  had 
done  from  14/.  to  9/,  per  annum;  and  the  defendant  of- 
fered to  read  evidence  to  fhew  that  this  was  part  of  the 
agreement.  And  it  was  faid,  that  this  evidence  ought 
to  be  rejected,  as  contrary  to  the  ftatute  of  frauds :  but 
Lord  Hardwicke  allowed  the  evidence  of  the  omiffion  in 
the  leafe  to  be  read. 

So  if,  on  an  agreement  for  a  mortgage  drawn  by  tbt 
Ibid.  389.  mortgagee  the  mortgagor  being  a  mark/man  (that  is, 
unacquainted  with  the  art  of  writing)  the  mortgagee 
omit  to  infert  a  covenant  for  redemption,  the  mortgagor 
will,  in  fuch  cafe,  be  at  liberty,  in  a  court  of  equity,  to 
infilt  upon  reading  evidence  to  fhew  the  omiffion. 

So, 
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So,  if  a  mortgage  be  drawn  in  two  deeds,  *  one  an  [  *  434- 1 
bfolute  conveyance,  the  other  a  defeazance  ;  and  there 
■e  an  omiflion  by  the  mortgagee  to  execute  the  defeaz- 
nce :  the  mortgagor  (hall  be  permitted  to  (hew  the  mif- 
ake. 

Again,  where,  by  agreement,   the   South- fea   com-  South-fca com- 
pany were  not  bound  to  anfwer  for  any  irregularity  by  f^Jj^  °" 
upercargoes,    unlefs   information    was    given    in    two  a  vcz.  377. 
■nonths  after  their  return   home ;  the   inftrument  was 
drawn  up  on  board  the  fhip  and  in  a  great  hurry,  and 
executed  there  by  the  party,  who,  when  he  got  out  to 
fea  and  read  it  over,  found  it  was  fix  months  inftead  of 
two,  and  brought  a  brll   to  be  relieved   againft  the  va- 
riation in  the  inftrument ;  Lord  King  fent  it  to  an  iiTue 
on  the  queftion,  Whether  it  wag  the  original  agreement 
(that  it  fhould  be  two  inftead  of  fix  months  ?  and  the  ver- 
idical being  in   favor  of  the  plaintiff,    that  the  agreement 
'was  defigned  to  be  in  two  months,  a  decree  was  made  to 
]  relieve  the  plaintiff  againft  any  difficulty  by  that  varia- 
tion. 

But  the  true  ground  upon  which  the  laft-mentioned 
deciiions  appear  to  me  to  reft,  is,  that  the  proof  offered  is 
no  'variation  of  the  agreement,  but  confiftent  therewith,   ,-  #  -i 

and  *  explanatory  of  it  only  \  and  that  ftrong  circumftan-  *•  435*  J 
ces  of  fraud  or  miftake  pervade  all  of  them  :  for  fuch  evi- 
dence is  never  fuffered  to  contradict  or  explain  away  an 
explicit  agreement;  becaufe  that  is,  in  efTe£t,  to  vary 
it  in  refpeel  of  things  fpecificaliy  exprejfed  therein  :  and 
courts  ought  to  be  very  cautious  in  admitting  any  evi- 
dence to  fupply  or  explain  written  agreements  in  fpeci- 
fic  circumftances  exprefsly  ftipulated  ;  for  otherwife,  the 
ftatute  of  frauds  would  be  eluded,  and  the  fame  uncer- 
tainty introduced  by  fuppletory  or  explanatory  evidence, 
which  that  ftatute  has  fupprefled  in  refpeft  to  the  primary 
object. 

Thus  where  M.  and  H.  had  the  occupation  of  cer-  Meres,  et  al.v. 
tain   clofes  of  lands   belonging  to  M.  called  A.  Clofe^1^^^1' 
and  B.  Meadow ;  and  C.  and  his  partner  came  to  an  2 
agreement  with  them,   by  a  memorandum   in  writing 
figned  by  all  the  parties,  and  attefted  by  one  D.  where- 
by C,  and  his  partner  agreed  to  exchange  their  copper- 
mill,    cs"f .  with  M.  and  H.  in  confideration  of  the  grafs 
.  and  vefture  of  hay  to  by  taken  by  C.  and  his  partner  oft* 
B.  Meadow,  and  articles  were  to  be  made  accordingly  ; 
but  no  mention  was  made  in  the  agreement  refpe&ing  A. 

Clofe, 
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[  *  43^*  ]   Clofe,  and  only  of  *  a  fpecial  particular    interefl   in  B 
Meadow.     Upon    this    tranfaclion    a  queftion  arofe  a 
nifi  prius  on  an  action  of  trefpafs,  whether  C.  and  hi: 
parmer  were  not  entitled  to  the  poffeflion  of  A.  Clofe 
as  well  as  the  hay  of  B.  Meadow  ?    and  to  fubflantiafc 
this  claim,   D.  the  fubfcribing  witnefs,  was  called,  ancr 
proved  the  written  agreement,   and  further  depofed  that 
it  was,  at  the  time  of  figning  the  agreement,  agreed  b)i; 
the  parties  by  parol,  that  C.  and  his  partner  fhould  not( 
only  have  the  hay  off  B.  Meadow,  but  alfo  the  whole 
pofTeifion  of  the  foil  and  produce  of  A.  and  B.    And  the^ 
queftion  was,  whether  this  evidence  was  admiiTible  ?  Ef\ 
per  curiam,  We  are  all  clearly  of  opinion,  that  no  parol  I 
evidence  is  admiiTible  to  difannul  and  effentially  to  vary  I 
a  written  agreement. 
Prefton  v.  *Uponthe  ground  of  thefe  diftinclions  it  was  alfo  de- 

Merceau,  cided  in  the  court  of  Common  Pleas,  on  an  a£Hon  on 
Biackft.  Rep.  tf)e  cafe  for  ufe  ancj  occupation  of  an  houfe,  of  which 
l249'  it  was  agreed  in  writing,  a  leafc  fhould  be  Itt  by  A.  to 

B.   for  twenty-one  years*  at   26/.  per  annum,  to  com- 
mence, &c. ;  that  parol  evidence,  offered  by  the  plain-   I 
tiff  on    the  trial,    to   fhew    that,  befides    the   26/.  per   I 
C  *  437*  ]  amum*  tne  defendant  had  *  agreed  to  pay  2/.  \2s.  6d. 
a  year,  being  the  ground-rent  of  the  premiums  to  the  ; 
ground-landlord  (but  no   evidence  offered  of  the  actual  j| 
payment  of  fuch   ground-rent)  was  inadmiflible.     And 
there  upon  Lord  C.  J.  De  Grey  nonfuited  the  plaintiff.    I 
And   en   motion  to  fet  afide  the  nonfuit,  the  rule  was  ' 
difcharged,  Blackftone  and  Wares  Juft.   obferving,  that 
this  was  a  pofitive  agreement,  that  the  tenant  fhould 


pay  a  fpecific  rent  of  26/.  could  the  court  then  admit 
proof  that  this  meant  28/.  12s.  6d.  It  was  nothing  to 
the  tenant  to  whom  the  rent  was  to  be  paid,  if  he  was 
obliged  to  pay  more  than  his  contrail  expreffed.  The 
court  could  neither  alter  the  rent  nor  the  term,  the  two 
things  exprejjed  in  the  agreement.  With  refpeel  to 
collateral  matters  it  might  be  otherwife,  the  plaintiff 
might  fhew  who  was  to  put  the  houfe  in  repair,  or  the 
like,  concerning  which  nothing  was  faid  i  but  he  could  I 
not,  by  parol  evidence,  fhorten  the  term  to  fourteen, 
or  extend  it  to  tiventy-five  years,  or  make  the  rent  other 
Supra  4-2.  tnan  2^m  a  year*  Black/lone,  Juft.  faid,  that  the  cafe 
of  yoynes  and  Statham,  was  the  cafe  of  a  mere  execu- 
tory a&,  in  which  the  mailer  was  to  fettle  the  proper 
covenants,    and  therefore  had  a  right  to  enquire  who 

was 
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as   to   pay   the  *  taxes.     Befides,    there  v/ere    ftrong   [  #  43$- ] 
ggeftions    of  fraud  in  making  the  written  agreement, 

!one  party  could  neither  read  nor  write. 
And,   except   in  the  inftances  before-mentioned,  the  2  Wilf.  276. 
les  of  evidence  are  univerfally   the  fame  in  courts  of 
w  and  courts  of  equity.     Therefore  if,   in  the  before- 
tentioned  cafe   of  Meres  and    Anfell,  a  bill    had   beenSuPra43S- 
led  in  equity  for  afpecific  performance  of  the  agree- 
lent ;   the  court  would  not   have  admitted  the    parol 
/idence  there  tendered. 

But  to  return  to  the  fubject  of  difannulling  contracts 
r  agreements. 

Where  the  right  and  obligation  meet,  and  unite  in 
ie  fame  perfon,  the  contract,  generally,  is  thereby 
iflblved;  for,  fince  a  man  cannot  be  his  own  creditor 
id  debtor,  it  follows,  that  if  a  man  becomes  repre- 
•ntative  to  his  debtor,  his  action  ceafes,  there  being 
0  object  on  whom  it  can  attach.  This  is  termed  in 
ie  civil  law  confufion.  Therefore,  if  the  creditor 
lake  his  debtor  his  executor,  the  debt,  as  bettueen  themy 
|>  vanifhed. 

.  So,  if  a  man  be  bound  in  an  obligation  to  *  a  feme  r   *4-2n.  *| 
)le,  and   afterwards   take  her  to  wife;   the  contract:  is  1  H.  7. 16. a  b. 
iiTolved,  by  act   of  law,  by  the  union  of  the  right; 
nd  the  obligation  in  him. 

Again,   if  a  man  had  been  indebted  by  bond  to  albld* 
illain,   and   had   afterwards    purchafed    the   manor  to 
yhich  he  was  regardant;    the  obligation  had,  by  act  of 
iw,  been  gone. 

And,    fmce  the  ftatutes  for  fetting  of?  mutual  debts  „  „ 
ave  been  enacted,  contracts  creating   debts,   may,   in  22#  s  Geo.  a 
afcs  where  the  fums  are  equal   (provided  the  debts  are  cap.  24.. 
>f  the  fame  nature)  be  extinguifhed  by  compenfation  : 
is  by  oppofing  debt   to  debt,  whereby  a  man   ceafes    to 
>we  me,   becaufe  I  owe  him  as  much  of  the  fame  kind, 
>y  a  contract  of  the  fame  nature.     For,  fince,  where 
lebts   are   mutual,  1  mud,  if   I   receive,    immediately 
efund  as  much  ;  the  legiflature,  to  abridge  fuch    need- 
efs  payment,  allows   each  party  to  pay  hjmfelfbyre- 
aining  his  own,  and  to  plead  the  one  in  bar  to  an  ac-  Bull.  ni.  pri. 
ion  for  the  other.  *79' 

But  where  the  fums  are  unequal,  there,  the  lefTer 
null  be  fet  off,  and  will  be  a  difcharge  of  the  contract 
^ro  tanto. 

But, 
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f  *  440.  ]        *  But>  this  mode  of  compenfation  does  not  take  pi 

except  between    thofe  who  are  creditors  and  debtor 

Ibid.  each  other  in  their   own  right ;  and,    therefore,  a 

,     due  to  a  man  in  right  of  his  wife,  canrtot  be  fet  o 

an  action  againft  him  on  his  own  bond. 

lbkK  So  a  fet  off-cannot  be  pleaded   to  a  bail  bond, 

afligned  to  the  party ;  becaufe  it  is   not    within  t: 

Geo.  2.  j  for  that  ftatute  relates  only  to  bonds  c 

tioned  to  pay  money,  and  not  to  bail   bonds  :   nor    is  i 

within  the  2  Geo.    2. ;    becaufe   the  plaintiff  does  no 

bring  the  adtion  in  his  own  right,  but    as  truftee  fo 

another. 

But,  if  there  be  mutual  debts  fubfifting  between  \ 
man's  teftator  and  J.  S.  The  executor  will  be  indem- 
nified in  fetting  off  J.  S.  *s  debt  againft  his  reftator'j 
without  bringing  an  action  againft  him;  for,  fo  fai 
the  executor  and  his  teftator  may  be  efteemed  the  fame 
perfon:  and,  therefore,  compenfation  may  take  place 
between  him  and  his  teftator's  creditor,  in  like  mannej 
as  if  his  teftator  had  been  living. 

It  was  formerly  doubted,  whether  marriage  was 
..  %  -,   an  a£fc  of  fuch  a  nature,  as  to*  extinguish   any  contracl 

L     44  •  J   or  agreement   made  between  the  intended  hufband  anc 
wife  previous  thereto,  where  no  truftee  was  interpofed. 
_  Thus  where  B.   (A.  being  a  widow,  and  feifed  of  a 

Chute  etal.     jointure  worth  700/.  per  annum)  made  fuit  to  her  tc 
1  ch.  Ca.  21.   marry   her,  and,   fhe   agreeing    to   it,  he,   before  the 
r  C  *Ktvi  marr^age5  agreed   with  her,   by  deed  in  writing,   that 
S.T'.Pridgeon,  it  flhoul d  be  lawful  for  her,  or  fuch  perfon  as  (he  mould 
v.  Pridgeon,     appoint,  during   the  coverture,  to  receive  and  difpofe 
Hd'rT17'  D    °f tne  rents  of  her  jointure  as  (he  pleafed;    the  deed  was 
vise,Skinner4c9.  Put  mto  tne  hands  of  a  perfon  who  had  formerly  been 
Q".zere,  if  heie  A  's  agent,   and  after  the  marriage,    A.'s   agent  uni-» 
was  not  an  a-  /ormly  received  the  rents  of  the  jointured  lands,  and 
the  wife?         conftantly,  with  the  approbation  of  A.  accounted  for, 
and  paid  the  fame  to  B.  but  after  'B.'s  death,  A.  exhi- 
bited  a   bill  againft   her   hufband's  executor  and   the 
agent,  charging   1000/.  to  have  been  received  in  B.'s 
life-time,   and   to   be  refting  in  the  agent's  hands   un- 
accounted for,  to  which  fhe  made  title  under  the  agree- 
ment   made   between   her  hufband  and   herfelf  before 
marriage  :   upon  the   hearing  the  court   declared,  that 
this  agreement  made  before  marriage  with  A.   herfelf, 

was 
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Was  immediately  by   the  *  marrriage  extinguifhed,  and   [  *  4.42.  ] 
refuted  relief  thereupon. 

%But  a  diftinction  was  made,  at  law,  between  a  pro- 
mile  which  was  not  to  be  executed  until  after  the  co- 
verture determined,  and  a  promife  to  be  executed  dur- 
ing the  coverture :  the  former  having  been  held  not  to 
'be  extinguifhed  by  the  marriage,  as  the  latter  was 
clearly  held  to  be. 

This  point  appears  to  have  been  firfl:  agitated  in  the  smith,  et  uxor 
of  Smith   and   Anne^   his   wife,  againft    Stafford  \ v-  Stafford, 
wherein  the  former  declared  that,   upon  fpeech  of  mar-  Hob'  2l6- 
iriage  had   between  Anne  and  the  defendant's  teftator, 
'he  promifed  if  fhe  would  marry  him,  and  he  died  before 
h-r,  he  would  leave  her  worth  an  hundred  pounds;   and 
jthat  fhe  did  marry  him,  and  that  he  died  and    left  her 
fnot    worth    an  hundred    pounds.     And,  upon  non-af- 
[fumpfit  and    verdict  for   the  plaintiff",   it  was   moved  in 
Parted   of  judgment,  that  the   promife  was  releafed,  in 
I  law,  by    the  marriage:   againft    this    it   was    objected, 
I  that  the  action  could  not  arife  during  the  coverture;   for 
I  it  was  not  to  be  performed  until  after  the  death  of  him 
who  made  the  promife.     And,  on  this  ground,*  it  was   ,.  % 
held    by    three  judges,  againft  the  opinion  of  Hobarty   «■      443*  J 
c  that  the  action  well  lay. 

A  fimilar  judgment   was  affirmed  in  a  writ  of  error  Ciarke  v 
in  the  Exchequer  Chamber,  in  the  cafe  of   Clarke  andxhompfon, 

IThompfiny  the  above  cafe  being  there  cited  as  in  point.      Cro.  Ja.  571. 
And,  in  the  cafe  of  Gage  and  Attoriy  it  was  held  by  Gage  v.  Afton, 
Gould    and    Turton,   Juftices,    againft  the   opinion    ofSalk.  325. 
t  Holt,   C.  Juftice  *  that  a  bond   conditioned  to  be   void, 
u  in  cafe  the  obligor  and  obligee  intermarried,  and  the 
:  obligee  furvived,  and   the  obligor  left  her  ioocj"  was 
not  extinguifhed  by  the  marriage ;    becaufe  to   avoid  it 
would    fubvert     the  marriage    agreement.     And    they 
held,  that  the  debt  was  only  fufpended,  and  the  rather, 
becaufe  it  was  not  payable  during  the  coverture,   but 
Was  a  debt  on  contingency;   fo  that   if  the  feme  dum 
fola  had  releafed  all   demands,  the   debt  had  not   been 
extinguifhed. 

And,  in  the  cafe  of  Pridgeon  and   Pridgeon,  a  like 

diftinction  was  taken  in  equity,  between  an  agreement  5rljgeon  r' 
...  .  r  11,-  •  D   1         1      Pridgeon. 

betwixt  baron  and  feme  made  before  marriage;    that  the  L  ch.  Ca.  117. 

wife  might,  by  will,  difpofe  of  part  of  her  eftate,  or  Et  vide  Smith 

,  r„  v-  Stafford, 

IOr  Hob.  216. 
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[  *444.  ]   fofa  thing  *  which  was  future  to  the  marriage,  ana  an  i 
EtCro.ja.  571.  agreement  which  was  to  be  carried  into  execution  Aur* 
2 Mod.  1 7i,     ^  tj^  CQVertUTt  .  inafrnuch  as,   in  the  former  cafe,  the 
agreement    was  held  not   to  be  diiiblved  thereby,  up<  \ 
th^    ground    that  it  was    no  duty  during  the  covertureM 
whereas,  in   the  latter   cafe,    the  agreement  was   extinjl 
guifhed  by  the  marriage. 

And  fince  agreements,  for  fettling  eftates  to  the  (S 
parate  ufe  of  the  wife  on  marriage,  have  become  very  ► 
frequent,  courts  of  equity,  and  alfo  courts  of  law,k 
have  viewed  the  ftipulation  entered  into  by  the  parties 
en  the  occafion  cf  marriage  in  the  m oft  liberal  way; 
vide2Vex.19y.and  it  is  now  undoubtedly  fettled  that,  where  there  is' 
Ibid.  665.  an  agreement  between  hufband  and  wife  onlyy  before* 
marriage,  that  the  wife  (hall  have  to  her  feparate  ufe 
either  the  whole  or  particular  parts  of  her  perfonal 
eftate,  (he  may  difpofe  of  it  by  a6t  in  her  life,  or  by 
will,  and  that  by  either  of  thefe  modes,  though  no- 
thing be  faid  of  the  manner  of  difpofing  of  it. 

Contracts  and  agreements  may  alfo  be  annulled  oty 
altered  by  act  of  the  legiflature  ;  for,  in  all  cafes  of 
contracts  and  agreements,  the  parties  muft  be  fuppofed 
[  *  445.  ]  not  to  have  confented,  *  but  under  a  tacit  condition 
that  they  fhall  be  difcharged,  if  the  ftate  throw  any 
obftacle  in  their  way. 
Wmmncton  Thus  where  A.  brought    10,000/.  South-fea  ftock  of 

v.  Brifcoe.        B.  on  the  10th  of  Auguft  1720,  for  which  he  agreed  to  • 
SjVlodji.        pay   11,250/.  and  had  paid  3000/.  part  of  the  money, 
vLwlshrew! an(* '&'  Prorn^ed  t0  give  nim  receipts  for  the  10,000/. 
bm-y,  5  Brown  frock  as  foon  as  the  books  cf  the  company^  were  open  ; 
Par  Ca.  269.    but,  before  they  were  opened,  an  act  of  parliament  was 
Et  Stent  vPia  ma^e5  prohibiting  any  more  receipts   to  be  given  out, 
Bailes.aP        &c.     Whereupon   A.  brought  his  action  againft  B.  for 
Will.  218.        the  3000/.  he  had  paid  A.  as  fo  much  money  received 
to  his  ufe;    the  queftion  was,    whether  the  failure  to 
deliver  the  receipts  (Tiould  fubject  B.  to  this  action;  or 
whether   B.   might  not  have  an  action  again!!:    A.  for 
the  remaining   8250/.?  and  the  court  was  of  opinion, 
that  the  agreement,  having  become    impoffible  to  be 
performed  by  reafon  of  the  act  of  parliament  interven- 
ing, fhould  prejudice  neither  party. 

But  if  the  legiftature  interfere,  fo  as  to  render  a  per- 
formance as  to  part  only  of  the  thing  contracted  for  il- 
legal; the  agreement  wili,  nevertheless,  be  binding  as 

to 
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to  the  refidue,   *  and  a  court  of  equity  will  enforce  the    r  *  aa6.  ] 
execution   of  it;  for,  in  fuch  cafe  a    man  is  bound  in 
confcience  to  do   all    that  is  in   his  power,  the  interpo- 
lation of  the  legiflature  not  difcharging  the  parties  from 
rhe  performance  of  fo  much  of  the  contract  as  remains 
lawful :  therefore    where    a   dean  and   chapter,    before    . . 
the  difabling  act  made  a  leafe  of  lands  in  London  to  build  tefworth  tT 
on  for  ninety-nine  years,  and  covenanted  to  renew,  at  Dean  and 
the  expiration  of  that  term,  for  ninety- nine  years  more  ;  ^!ia(]ter  of  St- 
they  were  decreed,   although  the  covenant  was  entire,  Ca  A£r  zt' 
to  make  fuch  a  leafe  as  was   in  their  power;  namely,  aCa. inCh.66. 
leafe  for   forty  years,  which   was  allowed  by  the  fhitute  3  Pl<>- Par.  Ca. 
of  the  14.  Eliz.  c.  1  J.  3*9' 

■  And  a  man  may  be  discharged   from   his   contract  or  ro  Mod.  268. 
agreement   by  the  act    of  God;  for    when   a   thing  is 
prefcribed    to    be  done  or  omitted,    if,    by  the  aft  of 
God,  the  thing  ftipulated  become  phytic  ally  impoflible, 
tne  perfon    obliged  (hall   not   receive  any    prejudice  for 
not  executing  what  is  ftipulated,  if  every  thing  be  per- 
formed without  laches,  that  the  parties  might.perform  : 
becaufe  it    would   be    unreafonable,    that    thofe  things 
which  are  inevitable,   which  no  indurtry  can  avoid,   nor 
policy   prevent,  fhould  be  conftrued   to  the  *  prejudice    r  *  447, 1 
of  any   perion   in   whom  there  was   no  laches:  as   if  a  40  E.  3  6.2. 
lefTee  covenant  to   leave  a    wood  in  as  good  plight  as  itNoy'sMax.^f. 
was  in  at  the    time  of  the  leafe,  and,  afterwards,  the  '  Rep-  98- 
trees  are  blown  down  by  tempelt,  the  covenant  is  dif- 
charged  quia  impotent  iaib  excufat  legem. 

And  there  is  no  di {Terence  in  this  refpect    between  a^ 
covenant  and  an  alTumpfit;  for  an  affumpfit  is  a  cove- 
nant by  parcl^  and  a  covenant  is  an  affumpfit  by  deed* 

And  the  law  is  the  fame,  where  a  thing  which  is  due 
■in  fpecie,  fo  that  it  cannot  be  difcharged  by  an  equiva- 
lent, is  deftroyed  without  any  default  in  the  debtor,  or 
any  delay  in  returning  it. 

Therefore,  where  in  afTumpfit,  the  plaintiff  declared  Williams  ▼. 
that,  in  confideration  that  he  had   lent  a  grey  gelding  Hide,  ec  a*, 
to  C.  to  his  ufe  to  ride,  &c.  C.  then   and  there,  pro-  *AtRCT  ** 
mifed  to  re-deliver  it  when  required,  but  that  he  had 
not  done  fo,    although  he  had   been  required;  and  C. 
replied  that  the  horfe,   in  confequence  of  divers  difeafes, 
died,  whereby  it  could   not  be  re-delivered  :    this,   on 
demurrer,  was  held  a  good  plea;  for,  performance  be- 
VoL.  I.  Q.  ing 
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[  *  44-8'  3  ing  become  *  impoffible  by  the  death  of  the  hoi  fe,  the 

contract  was  difcharged. 
Fitz.Dett.143.  So,  if  A.  contrail  with  B.  to  ferve  B  for  a  year  for 
27  E.  3.84.  '  20/.  to  be  paid  at  two  feveral  times,  and  B.  die  after 
the  firft  time  pa/Ted,  and  before  the  laft  time  of  payment; 
A.  Jhall  be  barred  of  the  reft  of  the  falary;  for,  by  the 
death  of  B.  he  cannot  ferve  him,  and,  therefore,  the  con- 
tract is  determined. 

But  although  an  agreement  cannot,  by  reafon  of  the 
a£t.  of  God,    be  performed  according  to    the  words,  the 
party  (hall,  neverthelefs,  perform  it  as   near   the  intent 
of  the  agreement  as  he  can. 
Chapman  v.         This  was  fo  determined  in  the  cafe  of  Chapman  and 
Dalton.Piowd.  Dalton^   in  Plowden.     There,   a  covenant  was  made  in 
^-  a  leafe  for    twenty-one  years,    that  the  lefTor,  after  the 

expiration  of  the  faid  term,  fhould  make,  or  caufe  to 
be  made  to  the  lefTee  and  his  affigns,  a  further  demife  of 
the  lands    fo   letten    for  a   term  of  twenty- one   years, 
next    and   immediately  following  the  aforefaid   term  of 
twenty-one   years  before  named,  in   the  faid  indenture 
aforefaid  fpecifled  and  contained,  csV.     The  leiTee  died 
r  *  - .  q#  -I    *within  the  firft  term :  and  the  queftion  was,  whether 
the  executor  of  the  executrix  of  the  lefTee,  had  a  right 
to  call  for  the  new  leafe.     And  it  was  contended  that, 
by  the  death  of  the  lefTee,  the  covenant  became  impof- 
fible  to  be  performed  by  the  act  of  God;  for,    that  the 
new  leafe  ought  to  be  made  unto  the  lefTee  and  his  af- 
figns, and   he  is  dead  before   the    time  limited  for  the 
making  it,    and  therefore  the  leafe  cannot  be  made  ac-  . 
cording   to  the    limitation ;  for   it  ought  firft  to  veft  in 
the   lefTee,  and   the  party  ought  not  to  perform  it  in 
other  manner  than  the  agreement  was  made.     But  it 
was  contended  on  the  other  fide  and  determined,  that, 
admitting  the  meaning  of  affigns  here  to   be,  that  it 
fhould  be  only  to  him  and  to  his  affigns,  as  habendum 
to  him  and  his  to  affigns,  fo  that  affigns  were  words   of 
limitation;  yet  the  lefTor  ought  to  make  the  leafe   to 
the  executor  of  the  executrix  of  the  firft  lefTee,  and  that 
he  fhould  not  be  difcharged  of  the  covenant  by  the  death 
of  the   firft  lefTee    to  whom  it  was   made:  becaufe  the 
fubftanee  of  the  agreement  was  that  the  eftate   fhould 
be  made,   and  that  the  intereft  fhould  be  had   and  the 
perfon  to  whom  it  fhould  be  made  was  not  the  princU 
pal  point  of  the  agreement.     And  when  the  leafe  was 

limited 
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'limited   to    be  made   at  a   *  day  to  come,  it  was  then    [  *  450.  ] 
known    and    confide^ed  by  each  of  the   parties,  that  he 
I  to  whom  the  leafe  was  made  was  fubjecl:  to  death,  and 
that  it   was    probable   he   might  die  before  the  leafe  was 
I  made.     And    therefore  it   could   not  be  prefumed  that 
•the  party  intended  to   have  the  agreement  diflblved  by 
his  death,    or    that  the  other  intended   by  fuch  event  to 
be  difcharged    from    making   the  leafe;  but  it  fhall  be 
■prefumed  that  it  was  the  intent   of  both  tb?  parties  that 
:the  leafe  fhould  be  made,  notwithstanding  the  death   of 
"him  that  fhould  take  it.     And  he  has  left  others  behind 
jhim   able   to   take    the   leafe,  viz.   his    executors;  and 
the  who  is  to  make  it  receives  no  more  damage  by  mak- 
ing it  to  the  executor,  than  by  making  it  to  the  teftator. 
Therefore,   although  it  is  impoflible  for  him  to  perform 
,  the  covenant  according  to  the  words,  yet  lie  (hall  per- 
form it  according  to  the  intent. 

Upon  the  fame  principle,  where  a  condition  of  a  bond 
j  was  to  fettle  certain  lands  in  fuch  a  n;anor  by  fuch  a  day,  Holtham  v. 
and  the  obligor  died  before  the  day,  fo  that  the  bond  was  Ryland,  1  Eq. 
faved  at  law  by  the  a£r.  of  God;  the  lord  chancellor  not-  £*'  ^br"  lS* 
withftanding  decreed  the  lands  to  be  fettled  ;  and  fo  it  has 
often  been  done, 

*  The  parties  to  a  contract  or  agreement,  may  dif- 
charge    it  by  any  collateral  fatisfaction    agreed    upon,    r  # 
As  ir  A.  be  bound  to  B.  to  pav  him  100/.  B.  may  take  \.  ^lm  ■* 

,,  \  r    '   e   "i'         r       '  J  7  Mod,  144. 

any  collateral  fatisfaction  for  it. 

!But  the  a£fc  of  a  third  perfon  will  not  vary  a  contract 
or  agreement :  as   if  A',  bind  himfelf  in  a  bond,  with  a  1^ 
condition  that  a  third  perfon  fhall  appear  to  an  adtion 
upon  eight  days  warning,  and  that  if  he  be  condemned* 
I  then  A.   will  anfwer   the   condemnation.     If  the   third 
I  perfon  appear  in  an  action  without   eight    days   notice, 
j  and  is   condemned,  that  (ball    not   forfeit    A.'s   bond  ; 
I  for  he  being   a  third   perfon,  cannot   dp  an   action  to 
alter  the  terms  of  A.'s  agreement.     So,  if  A.  be  bound 
to  B.  on  condition  to  pay   C.  100/.  there   C.  fhall  not 
receive  any  collateral  fatisfacTion  to  fave  the  bond;   for 
he  cannot  alter  the  terms  of  an  agreement  made  between 
ftrangers. 

So,  if  A.   afTume  that,  if  B.  who  has  taken  out  aJ- 
miniftration  to  C.  will,   at  the  inftance  of  D.  relinquifh  Leate*scafc,'wr. 
the  adminiftration,    and  confent  that  A.   fhall  have  it ;  J°aes4V- 
that  he  will  fave  D.  harmlefs  of  a  bond   in  which  he 
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Df  tfie  Bemetip  to  enforce  agreements 
in  iLato  ant)  (Equity 

CONTRACTS,  being  the  fubjeft  of  both  legal 
and  equitable  proceedings,  and  made  for  the  be- 
nefit of  certain  perfons,  pre-fuppofing  alfo  property 
and  price  ;  they,  if  not  gained  improperly,  nor  made 
in  oppoiition  to  the  municipal  laws,  ought  to  be  by 
:hefe  laws  enforced  :  For  what  can  be  more  confonant 
to  good  faith  between  men,  than  the  obfervance  of 
thofe  things  which  they  have,  them/elves,  ftipulated  and 
(made  a  law  between  one  another.  In  adjudging  on 
contracts,  therefore,  refpecl:  ought  firft  to  be  had  to 
icarry  into  execi  tion  the  fpecific  thing  agreed  for,  if 
;  (that  can  poflibly  be  obtained;  and  if  the  fpecific  thing 
:ontra£ted  for  cannot  be  obtained,  then  a  fufficient 
i  equivalent.  ^  .       ^    7  Mod.  143. 

But  the  common  law  of  England  is  very  defective  in  [  *  2.  1 
this  refpect,  where  an  actual  *  performance  of  that 
which  is  contracted  about  is  obtained,  which,  from  a 
variety  of  circumftances,  is  frequently  impracticable  : 
For  executory  agreements,  in  the  eye  of  the  common 
law,  were,  and  are  ftill,  looked  upon  but  as  a  perfonal 
fecurity;  and  as  entitling  the  perfon  injured  by  the 
breach  thereof  to  damages  only,  which  may  be  pro- 
cured by  an  action  of  covenant  if  there  be  a  deed,  or 
by  an  afTumpfit  if  there  be  no  deed. 

Thus  if  a  man  covenant  to  fettle  his  lands  upon  his 
marriage,  or  to  convey  them  for  a  valuable  confidera- 
tion  ;  the  covenantee,  at  common  law,  can  only  recover 
damages  for  the  breach  of  fuch  covenant,  and  has  no 
remedy  there  to  enforce  the  fettlement  of  the  thing  it- 
ielf. 

This  defeel:  in  the  common  law,  may,  perhaps,  be 
imputed  to  the  genius  and  notions  of  the  antient  Sax- 
ons, who  carried  the  love  of  liberty  to  the  utmoft  ex- 
cels,   and   deemed   any   encroachment  upon  it  infup- 
l  portable.      It    was    natural    for    men    of   fuch    fenti- 
I  ments,    who   confidered   the   being   compelled    to   do 
J  any   act    at    the    precife     time,     or    in    the     precife 
1  manner    appointed    or    required,      as     beneath     the 
A  2  condition 
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[  *  3-  ]  *  condition  of  a  freeman  (which  fturdy  difpofition  of 
our  ancestors,  gave  rife  to  the  practice  of  eflbins)  to 
hold  the  being  obliged  to  deliver  a  thing  promifed,  but 
which,  according  to  their  own  principles,  {till  belong- 
ed to  them,  the  property  not  being  changed  by  the 
promife,  as  an  ir'fringancnt  on  liberty :  They,  thertH 
fore,  thought  it  fuiEcient,  in  cafes  of  this  fort,  where  : 
the  buyer  was  fruilrated  of  a  thing  on  which  he  de- 
pended, to  allow  him  an  adequate  compei.fation. 

But  the  end  of  all  contracts  being  the  actual  acco- 
plifhment  of  the  thing  (tipulated,  this  meafure  of  da- 
mages by  no  means  anfwered  the  object  propofed,  and 
was  an  imperfect  remedy.  Upon  this  ground  a  couaT 
of  equity  interfered,  and  dealt  with  the  corrupt  conl  - 
ence  of  the  party,  when  he  refufed  'to  perform  what 
he  had  ftipulated  :  and  to  make  the  remedy  adequate 
to  the  mifchief,  that  court  directed  that  to  be  done 
which  a  man  in  honefty  and  confeience  ought  of  himlelf 
to  have  done :  Namely,  the  eftate  itfelf  to  be  fettled  ;  or 
it  decreed  a  delivery  of  the  thing  itfelf;  or  a  perform- 
ance of  what  was  ftipulated  according  to  the  contract. 
f  *  4.  ]  *  However,  there  are  fome  cafes  where  the  common 

Jaw  enforces  a  fpecinc  execution  of  an  agreement.     As 
bv  aflumpfit  for  money  had  and  received,  or  paid, 
which  is  virtually  a  bill  in  Chancery  for  a  fpecihe  exe- 
10 H.  6.13.      cution.     So  in  cafes  of  covenants  real   to  convey  or 
r-  difpofe  of  lands,  for  which  the  remedy  is,  by  a  fpecial 
'34'>■  writ  of  covenant  for  a  fpecific  performance  of  the  con- 

tract concerning  certain  lands  particularly  defcribed  in 
the  writ.     This  is  the  writ  upon  which  fines  were  le- 
vied at  common  law.     It   is  faid  it  was  alio  ufed  by 
termors,  who  were  oufted   to  recover  their   terms  by 
r.  virtue  of  their  leafes,  which  are  real  covenants.     But, 
505,  506.         fince  the  court  of  Chancery  have  obliged  wrongdoers 
oufter  to  a  fpecific  reftitution,  courts  of  law  have 
given  an  habere  facias  pcjjejfionem  (tounded  upon  the      - 
covery  in  ejectment,  winch  formerly  was  a  remedy  to 
recover  damages  only)  to  recover  the  term  in  fpecie. 

The  earlieit  traces  I  find  of  the  equitable  jurifdic- 

tion  in  decreeing  agreements,  is  in  a  cafe  ftated  in  the  I 

year-book,  of  E.  4.    4  b.    where  it  is  faid  by   Gem 

Fitz.  Abr.  tit.   "  that  if  I  proraife  to  build  you  a  houfe,  and  do  not 

Subpoena,  Pi.  7.  perform. 
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perform   my   *   promife,    you    have   your   fubpeena,''     [  *  5-  1 
which  lies   for  non-performance  of  a  promife  ;    for  a 
promife  there  amounts  to  a  covenant.     And  Fineux,  2I  h.  7.  4r. 
Chief  Jultice,  in  the  21  Hen.  7.  fpeaking  upon  the  dif-  Bro.  tit 
ferent  remedies  given  in  the  court  for  non-perform-  Ca-  ?i- 
ance  of  contracts,   obferves,    u  that  if  a  man  bargain 
with  another  that  he  fhail  have  his  land  for  10/.  and 
that  he  will  make  him  an  eftate  therein  by  fuch  a  day, 
and  he   do  not  make  the  eftate,    an  action   upon  tne 
cafe  lies,  but  it  is  to  be  obferved,  in  that  he  fhall  only 
recover  damages ;    but,    by  fubpeena,    the   chancellor 
may  compel  him  to  execute  the   eftate,    or   imprifon 
him.     So  that  the  jurifdiction  of  the  court  of  Chancery 
in  thefe  cafes,  is  clearly  deducible  from  about  this  pe- 
riod. 

However,  notwithstanding  thefe  early  inftances  of 
an  acknowledgment  of  this  branch  of  the  equitable  ju- 
rifdiction appear  in  our  books,  yet  the  authority  of  that 
court,  in  decreeing  a  fpecific  performance  of  prom ifes, 
on  breach  of  which  a  remedy  might  have  been  had  in 
damages  at  common  law,  was  much  queftioncd  fo  late 
as  the  14th  of  James  the  Firit ;  for,  in  the  cafe  of  Bro-  Bromage  r. 
mage  and  Jennings  wherein  the  former  futrd  in  the  hu  -"v-i^oll. 
marches  of  Wales  againft  the  *  latter,  for  not  making  ?"#  5  i 
a  leafe  according  to  his  bargain,  a  prohibition  was  pray- 
ed in  the  King's  Bench  ;  becaufe  an  action  upon  the 
cafe  lay  at  common  law.  And  it  was  faid  by  Coke,  Do- 
(bridge,  and  Haughton,  that,  without  doubt,  a  court  of 
equity  ought  not  to  enforce  the  making  the  leafe ;  for, 
if  it  might,  to  what  purpofe  was  the  action  on  the  cafe, 
or  of  covenant  ?  And  Ccke  faid,  that  this  would  fub- 
vert  the  intent  of  the  covenanter,  who  meant  to  have 
an  election  either  to  pay  damages,  or  make  a  leafe ; 
whereas  this  was  to  compel  him  to  make  a  leafe  againft 
his  will :   And  a  prohibition  was  granted. 

However,  the  law  feems  to  have  been  fettled  in  f^- 
vor  of  the  jurifdiction  of  courts  of  equity  to  decree  the 
fpecific  performance  of  agreements  loon  afc^r wards  : 
For,  in  fidclineux's  cafe,  which  arofe  in  the  fecond  of 
Charles  the  Second,  fuch  fuits  were  faid  to  be  common 
.in  courts  of  equity. 

In  that  cafe,  A.  promifed,  in  confideration  of,  I"  x's 

to  make  afTurance  of  certain  lands  to  nn.   which   a.1. 

;e   A.   afterwards-  refufed  to  make,  whereupon  nn.  *w^ 

him   in  the  court  of  Requefts  to  have  2  fpeciric 

performance 
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[  *  7*  ]     performance  of  *  the  promife.     One  caufe  alledged,  on 
motion  for  a  prohibition,  was,  that  an  action  upon  the 
cafe  lay  at  common  law :    But  it  was  anfwered,  that, 
though  no  fuit  lay  at  common  law  to  acquire  the  thing  > 
itfelf,   yet  that  fuch   fuit  was  common  in  a  court  of  i 
equity.     But  Jones  faid,  that  fuch  fuit  could  not  be  in-  ■ 
ftituted   in  a  court  of  Requefts,  although  it  might  be  : 
inftituted  in   Chancery.     However,  the  court  refufed  : 
to  grant  a  prohibition,  becaufe  the  plaintiff  could   not  t 
fue  at  common  law  to  aflure  white  acre,  but  only  to  3 
recover  damages. 

And,  on  the  abolition  of  the  court  of  Requefts,  by 
the  ftatute  16  Car.   I.  c.  10.   the  jurifdi&ion  in  thefe  : 
cafes  was  left  in  the  pofTeflion  of  the  courts  of  equity, 
who,    alone,  can  now   decree  a  fpecific  execution  of 
agreements. 
3?enn  v.  Lord        The  law  was  fo  laid  down  by  Lord  Hardwickey  in  I 
Baltimore,        the   cafe   of  Penn   and   Lord    Baltimore ;    which  was  a 
x  Vez.  447.      kjjj  founc}ed  inpon  articles,  executed  under  feal  in  Eng- 
land,   for    mutual    confiderations   refpe£ting   lands   in  i 
America. 
Ibid.  In  delivering  judgment  in  the  laft-mentioned  cafe,  , 

[  *  8.  ]  Lord  Hardwicke  faid,  that  there  *  were  feveral  cafes  I 
wherein  collaterally,  and  by  reafon  of  the  contract  of 
the  parties,  matters,  originally  out  of  the  jurifdiction 
of  the  court  of  Chancery,  might  be  brought  within  it, 
Suppofe  there  was  an  order  of  the  king  and  council  in 
a  caufe  wherein  the  king  and  council  had  original  ju- 
risdiction, and  the  parties  enrered  into  an  agreement 
under  hand  and  feal  for  performance  thereof.  A  bill 
muft  be  brought  in  the  court  of  Chancery  for  a  fpecial 
performance.  The  reafon  was,  becaufe  none  but  a 
court  of  equity  could  decree  that.  The  king  in  coun- 
cil was  the  proper  judge  of  the  original  right,  and 
whether  the  agreement  was  fairly  entered  into  and 
figmd.  The  king  in  council  might  look  on  that,  and 
allow  it  as  evidence  of  the  original  right,  but  if  that 
agreement  was  difpuied,  it  was  impoffible  for  the  king 
in  council  to  decree  it  as  an  agreement.  That  court 
could  not  decree  in  perfonam  in  England,  unlefs  in  cer- 
tain criminal  matters,  being  reftrained  therefrom  by  the 
ftatute  i6  Car.  I.  cap.  io. 

This  equitable-  interpofition  extends  to  all  cafes, 
where  either  the  fubjedt  agreed  about,  or  the  perfon 
contracting,  are  within  the  jurifdiction  of  the  court; 

which 
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which  a£te  in  perfonam,  *  as  well  as  in  rem,  whenever     [  *  9.  ] 
the  confeience  of  the   party   is   bound.      Indeed,    the 
primary   decree   in  the  court  of  Chancery,  as  a  court 
of  equity,  was   in  perfonam,  and  it  was  not  fettled,  un- 
ong  after   its   nrit   inftitution,  that  the  court  couid 
.   procefs  to   put  parties    into   pofleffion  in  a  fuit  of 
>.      1  hat   practice  was   ftrft   begun   aid  fettled   in 
the  time  of  "James   the   Firft,  and  has  ever  ii nee  been 
done  by  injunction  or  writ  to  the  fherifF.     Therefore, 
though   a  court  of  equity  cannot  inforce  its  decree  as 
to  the  pofTeflion  of  lands  in  Ireland,  or  the  Plantations, 
yet,  if  the   perfons  be   within   its  jurifdidron,  it  may 
properly  decree   a  contract    or    an    agreement   to   be 
Specifically  carried   into  execution,  if  there  be  a  foun- 
dation for  it. 

Thus  the  court  of  Chancery,  in  the  time  when  Lord  Rkh^rdfoi  vt 
King  prefided  there,  made  a  decree  on  a  fuit  for  lands  H*iriilton» 
jand  a  houfe  in  Philadelphia,  although   it    could   not  be  vide 'filler  v. 
inforced  in  rem.     So  Lord  Hardzv':cke,  in  Lord  rftivle-  Carte 
\  fry's  cafe,  made  a  decree  for  diftinguifhing  and  fettling  z  Vcn*  494- 
'the   parts   of  an  eftate  in   Ireland,  akhough  it  was  im- 
|  poflible  for  the  court  to  inforce  that  decree  in  rem;  be-    - 
caufe  the  court  couid  inforce  it  by  procefs  of  contempt 
'  in  *  perfonam  and  fequeftration ;   which   is   the   proper    r  *  I0.   1 
procefs  of  the  court.     And   upon   the  fame   principle  penn  t.  Lcid 
Lord  Hardwicke,  in   Lord    Baltimore's  cafe,  decreed  a  Baluuioie, 
fpecific   performance   of  articles  executed   in  England^1     cz- 444- 
concerning  the  boundaries  of  the  provinces  of  Penfyl- 
vania  and  Maryland  in  America. 

And  a  court  of  equity  collaterally,  and  in  confequence  vide  r  Vcz. 
of  an  agreement,  judges  concerning  matters  not  origi-  447>  448- 
nally  within  its  jurifdidtion.  Ex  gratia,  it  will  retain 
and  decree  upon  a  fuit  for  fpecific  execution  of  articles 
of  agreement  to  perform  a  ientence  in  the  eccleiiaftical 
court,  juft  as  a  court  of  law  will  maintain  an  action  for 
breach  of  covenant  thereupon. 

And  a  court  of  Equity  will  decree  any  contract  that  cilb  Hift. 
ought,  in  foro  confeientia,  to  be  carried  (pecirically  into  <-■ 
execution.  Therefore,  if  a  man  be  divorced  from  his 
wife  for  adultery,  and  marry  another,  and  enter  into 
an  agreement  upon  fuch  marriage,  a  court  of  equity 
will  decree  a  fpecific  performance  of  fuch  an  agree- 
ment ;  becaufe  it  is  a  marriage  according  to  Chriftian 
law ;  and  agreements,  that  are  made  upon  fuch  marri- 
ages 
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£  #  II.  3    ages  ought  to  *  be  eftablifhed  info'ro  confclentia :    For, 
though  fuch  marriage  be  a  nullity  by  the  common  law, 
upon  political    reafons,    left   marriages  ftiould  be  dif- 
folved  by  frequent  adulteries;  yet,  fince  they  are  not 
againft  the  law  of  God,  fuch  agreements  upon  fuch  i 
marriages  are  not  contrary  to  natural  juftice  nor  mala  i 
infe^  and  ought  therefore  to  be  eftablifhed  in  a  court  t 
of  confcience.      Efpecially  as  there   is   a  meritorious  s 
caufe  in  the  agreement,  fince  the  woman  gives  up  her  r| 
perfon  to  the  man,  and  likewife  her  fortune. 
Augierv.  Au-       Again;    if  quarrels  happen   between   hufband    and  11 
giei,Pre.chan.  wife,  and  the  wife  libel  in  court  chriftian  for  a  fepa-  J 
96.  Gilb.  Rep.  rate  aijmonv    and,  to  quiet  this  fuit,  the  hufband  en-  J 
ter  into  an  agreement  with  a  third  perlon  to  pay  the 
wife  fo  much  a  year,    by  way  of  a   feparate  mainte-   j 
nance  ;  though  a  court  of  equity  will  not  decree  ali-  -I 
monv,  becaufe  it  belongs  to  the  jurifdi&ion  of  the  ec-   J 
cleiiaftical  court  to  enquire  into  family  fecrets,  yet  it  '! 
•will   decree  a   fpecific  execution  of  this  agreement  of  i'I 
the  hufband  :    Becaufe  he  ought  in  confcience  to  per-    j 
form  it,   and  no  other  court  has  a  proper  jurifdidtioq  il 
to  decree  fuch  agreement, 
f  #  12.  "|        *  And  copyhold  eftates  are  liable  to  agreements  and  I 
Taylor  v.         trufts,  in  the  fame  manner  as  freeholds  are  ;  and,  there-    | 
Wheeler,         fore^  notwjthftanding  it  has  been  urged  that,  if  con- 
EtvTdeaVez   trac^s  f°r  copyholds  were  decreed,  the  lords  would  be 
633.  defrauded  of   their  fines,    courts  of   equity   have  fre- 

quently determined,  that,  if  a  copyholder  enters  into 
an  agreement  for  a  fale  of  his  lands,  and  dies  before 
furrender,  or  makes  a  furrender,  and  dies  before  pre- 
sentment (which  makes  the  furrender  void)  the  contract 
fhould,  for  a  valuable  confideration,'  be  carried  into 
fpecific  performance  againft  the  heir,  or  voluntary 
claimant  ftanding  in  the  place  of  the  copyholder.  It  was 
fo  done  in  the  cafe  of  Taylor  and  Wheeler^  which  un- 
derwent great  confideration.  There  W  being  feifed 
of  a  copyhold  eftate,  having  borrowed  money  on  mort- 
gage, Surrendered  the  eftate  into  the  hands  of  two 
cuftomary  tenants.  Several  years  pafled,  but  no  care 
was  taken  to  get  the  furrender  presented ;  and,  in  the 
mean  time,  the  mortgagor  became  a  bankrupt,  and 
died  inteftate  and  infolvent.  And,  on  a  bill  brought 
againft  the  aflignees  and  the  heir  to  be  relieved,  and 
to  fupply  the  defecl:  of  the  furrender,  it  not  being  pre- 
sented in  timf;  the  court  decreed  that  the  furrender 
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i*  {hould  be  fupplied,  confidering  the  mortgagee  as  in    [  *  13. 
the  nature  of  a  purchafer  by  a  defective  conveyance, 
which  a  court  of  equity  will  fupply  as  againft  the  ven- 
dor, and  all  claiming  under  him. 


•  Df  tlje  equitable  JurifOtftton  in  Decree-  [  *  u-  J 
ing  erecutotp  Contra&s  anD  agree= 
menw. 


THIS  part  of  the  jurifdiction  of  a  court  of 
equity  is  difcretionary,  not  only  in  cafes  where 
there  is  an  election  of  two  remedies,  viz,  by  applying 
to  a  court  of  equity  for  a  fpecific  performance,  or  by 
action  at  law,  as  in  the  common  cafes  of  covenants ; 
but  alfo  in  cafes  where  there  is  no  remedy  on  the  agree- 
ment at  law,  fo  that  unlefs  a  court  of  equity  will  carry 
it  into  execution,  it  cannot  be  enforced  at  all.  Of  this 
nature  are  cafes  where  the  whole  agreement  arifes  un- 
der the  acls  of  the  court  itfelf,  from  orders  amount- 
ing to  decrees;  as  a  judicial  fale  of  an  eftate,  or  a 
purchafe  before  the  matter :  And,  therefore,  whether 
there  be  other  remedy  or  not,  ftill  courts  of  equity 
rerufe  to  interfere,  if  there  be  itrong  and  material  ob- 
jections to  the  carrying  fuch  contract  into  execution; 
whether  thefe  objections  be  fuch  as  they  were  not  aware 

of 
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[  *  lS'  3  of  at  *  the  time  of  fuch  order  made,  or  arifing  from, 
fubfequent  events  and  alteration  of  rights  thereby. 
Attorney  Ge-  Upon  thefe  grounds  it.  was  that  the  court,  in  the 
^V-Day'  cafe  of  the  Attorney  General  and  Dayy  refuied  to  de- 
cree a  fpecifiV  execution  of  an  agreement  founded  up-' 
on  an  ofder  made  on  a  mailer's  report,  and  a  decree 
thereupon  for  the  judicial  fale  of  an  eftate  to  the  truf- 
tees  of  a  charity  ;  namely,  Firfr,  That  to  decree  a 
purchafe  of  the  lands  conveyed  to  the  charity  to  be 
made  with  the  money  deviled  to  it,  would  be  contrary 
to  the  true  intent  and  principle  of  the  mortmain  a£t,  and 
9Geo.  2.  c.  16.  make  a  great  opening  to  evade  it :  For,  by  that  means, 
a  perfon  knowing  that  if  he  died  within  a  year  after 
the  conveyance,  the  ftatute  weuld  make  it  void,  might' 
give  the  exact  value  thereof  in  money  the  fame  way, 
and,  then,  the  one  to  be  laid  out  in  purchafe  of  the 
other ;  which  matter,  had  it  been  fully  entered  into  at 
the  making  of  that  order,  as  it  was  at  the  time  of  the 
then  application,  would  have  prevented  its  being  made ; 
but  it  palled  fub  filentio  then,  the  parties  agreeing,  and 
the .  objections  not  having  been  laid  before  the  court. 
Secondly,  Becaufe  it  could  not,  from  fubfequent  events^ 
[  *  J 6.  ]  be  executed  entirely;  for,  on  the  death  *  of  W.  his 
part  was  gone  over  to  his  ilTue  in  tail,  an  infant,  againlt 
whom  the  court  could  not  decree  then,  nor  could  they 
if  he  had  been  of  full  age ;  becaufe  the  court  had  no 
jurifdiclion  to  enforce  fuch  an  agreement  againlt  the 
iffue  in  tail,  although  it  might  have  enforced  it  againft 
the  tenant  in  .tail.  And  then,  although  a  private  per- 
fon might  have  elected  to  have  had  it  executed  in  part, 
yet,  in  this  cafe,  it  fhould  not  be  executed  at  all,  the 
court  being  to  judge  for  the  charity ;  and  it  not  being 
,  for  their  benefit  to  purchafe  the  undivided  moiety  of 
an  eitate,  fuch  a  tenure  being  inconvenient  and  entan- 

g|ed- 

Videfupra.  Et  It  has  been  obferved,  that,  unlefs  in  particular  in- 
SeL  Ca.  Chan,  {lances  which  furnifh  exceptions  to  the  general  rule^ 
67,68.  tne  court   wj{i  not  decree  a^fpecific  execution  of  an 

agreement  on  a  bill,  whereupon  damages  would  not  be 
Cannel  v.  Bnc-  recovered  at  taw  on  an  a&ion  :    One  inftance  of  an  ex- 
k!e,  1  p.will.  cep{;ion  to  this  rule,  was  put  by  Lord  Macclesfield,  in 
243-  Supra.      the  cafe  of   Canml  and  Buckk^  namc]Vj  that  of  a  co- 
venant of  a  feme,  being  an  infant,  to  convey  her  in- 
heritance on  marriage  to  her  hufband,  in  consideration 
of  an  adequate  fettlement. 

The 


EXECUTORY    CONTRACTS,  &c. 

*  The  true  ground  of  diftin&ion  feems   to  be  this;    [  *  17. 

agreements,  whereupon   an  action  at  law  cannot 

maintained  by   reafon  merely  of  a  formal  defecl  of 

inftrument,  will  be  carried  into  execution  in  Chan- 

But  that  court  will  rarely  enfoice  fuch  agree- 

ts,  whereupon  an  action  cannot  be  maintained,  by 

n  of  events  not  happening  as  provided  for  by  the 

arties,  the  abfence  of  wnich  render  the  agreement  in- 

ffeCtual   at  law ;  becaufe  the  fame  conftru£tion  muft 

e  made  on  an  agree;   ent  in  equity  as  at  law. 
The  before-mentioned  cale  of  Cannel  and  Buckle  fur-  SuPra- 

ifhes  an  inftance  of  the  former  kind,  and  that  of  Whit-  whitnel  v. 

el  and  Farrel  is  an  inftance  of  the  latter  kind.     There  Farrel,  1  Vcz. 
i\.   having,  at  the   time  of  his  marriage,  an  eftate  of  a5  ' 

;oo/.  per  annum   in   pofleflion,  and  a  leafehold  eftate, 

;ut  of  both  of  which  he  could  make  a  provifion  for  a 
vife ;  and  having  alfo  an  eftate  tail  in  other  heredita- 
ments after  the  jointure  of  his  mother  determined,  fet- 
:led  500/.  part  of  his  wife's  portion,  in  truft  for  her 
ind  the  ifiue  of  the  marriage  ;  and  alfo  fettled  the  leafe- 
lold  for  the  benefit  of  the  wife  for  life  in  bar  of  dower, 
not  carrying  this  over  to  the  ifTue  ;  he  then  took  up 
the  confideration  of  an  additional  *  portion  of  the  wife  r  *  jg  <i 
paid  by  her  father,  and  covenanted  that,  within  fix 
months  after  the  death  of  his  mother,  and  his  coming 
to  be  in  poiTeffion  of  the  eftate  fo  in  jointure,  he,  his 
heirs,  and  atfigns,  fhould  fettle  fo  much  thereof  as 
amounted  to  lool.per  annum^  for  every  iooo/.  fhe  might 
in  future  have,  upon  her  for  life,  then  to  the  ifTue  of 
the  marriage,  and  for  want  of  fuch  ifiue,  t©  his  heirs ; 
A.  died  in  his  mother's  life- time  leaving  no  ifiue,  and 
the  eftate  came  to  his  fifter :  And  upon  a  bill  preferred 
againft  her,  after  the  death  of  the  mother,  to  compel 
her  to  execute  this  covenant  in  fpecie,  Lord  Hard- 
vuicke  was  of  opinion,  that  the  widow  was  not  entitled 
to  fuch  decree;  becaufe  no  action  could  have  been 
brought  upon  this  covenant  at  law,  there  being  two 
contingencies  upon  which  the  obligation  to  perform  it 
was  to  arife;  namely,  the  mother's  death,  and  his  be- 
ing in  polTefhon,  and  one  of  them  only  had  happened  ; 
for,  though  the  mother  was  dead,  the  fon  never  came 
•into  pofieifion.  Now,  his  lordfnip  laid,  that  in  an  ac- 
tion of  covenant  againft  the  heir  at  law  or  executor,  it 
muft  have  been  aliedged,  in  order  to  aflign  a  breach, 
that  he  came  into  poiTeftion  after  the  mother's  death ; 

and, 
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£  *  19.  ]    and,  as  that  could  not  be  done,   no  action  could  be 
maintained.     *  Then  there  were  few  cafes  in  which  a 
court  of  equity  would  decree  a  performance  of  a  cove- 
nant or  agreement  upon  which,  according  to  the  wo: 
of  the  articles,  and  the  events  that  had  happened,  th 
could  be   no  action  at  law ;  for,  when  the  inftrum 
was   regularly  drawn,  the  court  of  Chancery  could 
put  a  conftruction   upon  fuch  an  agreement  differ 
from  what  a  court  of  law  would  ;  and  his  lordthip  ( 
he  obferved  that  the  cafe  was  not  clear  of  doubt) 
milled  the  bill,  fo  far  as  it  fought  a  fpecific  performance. 
He  that  exhibits  a  bill  for  a  fpecific  performance 
a  contract  or  agreement,  muft,  in  order  to  entitle  hi 
felf  to  the  aid  of  the  court,  fhevv  that  he  has  perfon 
ed  all   that   was  contracted   to  be  done  on  his  part, 
that  he  is  ready  fo  to  do ;  becaufe  it  is  a  rule  of  equi 
in  contracts  and  agreements,  that  they  muft  be  dec 
to  be  performed  on  both  fides,  and  entirely,  or  not  at 
And,  therefore,  if  it  has  by  fubfequent  events  beco 
impoffible   for  a   plaintiff  to  perform   his   part   of 
agreement  at  the  time  of  exhibiting  his  bill,  he  cann 
be  entitled  to  a  fpecific  performance  of  that  com 
which  he  is  himfelf  incapable  to  execute  fpecifically. 

r  *  10  1         *  Therefore  where  A.  agreed  to  pay  B.  200/.  within 

Powell  v.Pil-   two  years,  on  condition  that  B.  married  his  daughter, 

:':b.  Eq.  and  fettled  600/.  upon  her  for  a  jointure,  to  be  laifl  out 

*v?V8-'h  Et   'n  ^anc^ '  anc*  ^e  marr'3Se  w^s  na<^>  anc*  there  was  if- 
Hbton  et*'  *'  ^ue  a  daughter,  but  both  the  mother  and  daughter  died 
Short,  1  Chan,  before  the  two  years  expired  :   It  was  contended,  on  a 
Cv3C2«    Et    k:'M   preferred  againft  A.  for  a  fpecific  execution,  that 
Etvide  s?L.     A.  ought  to  perform  this  contract  ;  for  that  B.  had  mar- 
Skin.  2S7.        tied  his  daughter,  and  had  been  looking  out  for  a  pur- 
chafe,  and  it  was  the  act  of  God   only  that  had   pre- 
vented his  executing  his  part  of  the  contract.     But  the 
court  (aid,  that  it  was  in  B.'s  power  to  have  entitled 
himfelf  to   the    20c/.    when  he  had   pleafed   by  laying 
out  the  600/.   which,  not  having  done,  he  had  not  en- 
titled himfelf  to  a  performance   in   fpecie  by  the  other. 
party;  therefore  the  bill  was  difmiffed  with  cofts. 
Lord  Fever-  So,  where  Lord  Fevcrjkam,  by  his  marriage   agree- 

frcmT.  Wat-    rrient,  contracted   to  fettle    2000/.  a  year  on  his  v.         1 
fon,!-inch445.  tfos  manner,  viz.  by  fettling    the    manor    of   H. 
Sfcio. 387.        worth   about    1100/.  per  annum,  on  his  wife,  and  the 
heirs  of  tneir  bodies,  and   felling  fome   penfions,  and  I 
buying  fuch   other   eflates  with  the  money  received.^H 
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*  fale,  as  would  make  up  the  jointure  2000/.  per    [  *  21.  ] 
mm  as  agreed   upon  •,    in  confideration  whereof  the 
fe's   father   agreed   to  fettle   3000/.  per  annum  on  his 
Ifhip  for  life,  remainder,  &c.     Lord  Fever/bam  fet- 
the  manor,  bV.  but,  before  he  had  fold  the  pen- 
is, or  made  the  further  proviiion,  his  lady  died  with- 
it  ifluc.     Then   his  lordihip  preferred  his  bill  to  have 
it  3000/.  fettled  on  him  during  his  life  ;  but  the  court 
fufed  fo  to  decree  :  Becaufe  Lord  Fever/ham  had  not 
irformed  the   whole  of  his  agreement,  and  the  other 
irt  was  then  become  impoffible;  and,  as  it  admitted 
no  compenfation,  he  had   no  title  in  equity  to  have 
jrformance  of  his  father-in-law's   part  of  the  agree- 
mt,  fince  he  could  not  perform  his  own  part  of  it. 
In  this  refped  the  practice  of  courts  of"  equity  agrees  Vide  Shel- 
rith  that  of  courts  of  law  ;  for  the  latter  require,  that  bo"rne, 

o-  r     rr         r      ■      i_  1  v.  S^leton, 

ere  an   action  or  aiiumpht  is  brought  upon,  or  an  g  jyly£t#  292. 

ion  upon  a  covenant  in,  an  agreement,  wherein  the  S.  C.  3  Brown 
[fecond  thing  to  be  done,  and  for  not   doing   of  which  *,;ir-  C"-  89- 
the  action  is  brought,  is   in  confideration  of  fomething  fa0infon  Dougl. 
he  done  fir/?;    the    perfon   bringing   the  action  mould  620.   But  nee 
(hew,  if  the  thing  be  done  by  him  be  fuch  as  he  can  the  diainaiou 
perform   without  the  *  interference  of  the  other  con-    {-      2J"  -» 
tracking  party,  that  he  has  done  the  firil:  thing;  or,  if  ^  e  mutual  co- 
it  be  of  fuch  a  nature  that  it  cannot  be   done   without  venants,  and 
the  concurrence  of  the  other  contracting  party,  that  he  not^aftipulati- 
is  ready,  and  has  a  right,  at  the  time  of  bringing  the  thing  in  confi- 

a6tion,   to  do  it.  delation  of 

But,  in  thefe  cafes,  a  diflin&ion  is   made  in   equity  another  done; 
(the  office  of  which  is  to  relieve  againft  difficulties  ari-  tlicn  each  ot- ■ 
iing  from  unavoidable  accidents)  where  that  party,  who  the  parties  may 
I  has    performed   part  of  his  agreement,  and  is  in  no  cle-  maintain  his 

t    r      u    c  c         •  u  r  j  •     ■        a   ±  aclion  without 

I   fault  tor  not  performing  the   relidue,  is  in  Jtatu  quo ;  auetioina  the 
that  is,  is   not   under   any  disadvantage   from   what   he  perfoanance 
has  done  (as  was  the  cafe  of  a  Lord  Feverjham  before-  on  his  part, be- 
mentioned,  who,  by  the  death  of  his  wife  without   if-  covenants°todo 
fue,  was  in  feifin  of  his  eftate  in  the  fame  predicament  one  thing,  and 
as  before  the  marriage)  and  where  he  is   not  in  Jiatu  another  to  do 
quo;    for,  in  the  latter  cafe,  he   (hall   have  a  fpecific  ^chof  them' 
execution  of  the  agreement  from  the  other  party.  may  have  his 

b  Thus,  where  a  veflel  was  let  to  freight  to  the  Eaft  mi,tual  aaion- 
India  Company  by  charter-party,  to  go  from   port  to  b  E^in  et  aj 
port,  and  to  any  port  within  the  limits  of  their  char-  v.  Eaft  India 
ter,  but  was  to  be  dirpatched  for  England  on  or  before  company, 
the  24th   of  January    1684,    or  fo  foon  after  as  to  2  Vcin'  2U 

fave 


r. 
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C  *  23*  ]    *  fave  her  monfoon  for  England,  or,  in  default  there 
of,  the  owners  were  to  pay  four  months  demurrage 
7/.  10/.  2l  day,-  for   her  monfoon  fo  loft,  and   her 
in  India  after  the  24th  of  January  1684;  with  this  fur. 
ther  claufe,  that  the  company  might  detain  the  fhip  in 
their  employment  for  any  longer  time,  not  exceeding  1 
twelve  months,  after  the  rate  of  7/.  iOj.  6d.  a  day  de-e 
murrage,  until  difpatchcd  from  the  laft  lading  port,  or 
expiration  of  the    twelve    months,    which  (hould  ftrft 
happn;  but,  after  that  time,  the   fhip   was  to  return 
to  England^  and  the  company  not  to  be  fubjecT:  to  any> 
farther  demurrage,  or  any  damage   that  might  accrue J 
by  her  detention  :    And  the  company  covenanted  there-- 
in,  on  the  (hip's  arrival  in  England  again,  to  pay  freight 
for  three   hundred  and  one   ton,  and  demurrage  from 
the  20th  of  January  16^4.,  until  the  (hip  fhould  be  dif-: 
patched,  for  the  fpace  of  twelve  months  after  that  day.  1 
And  it  was  thereby  provided,  that,  until  fix  days  after 
the  Jhip  Jhould  have  returned  to  the  port  of  London,  and 
made  a  right  and  full  dif  charge  of  all  her  lading,  the  com- 
pany was  not  to  pay,  nor  to  be  liable  to  pay  any  of  the 
Aims  of  money  agreed  on  for  freight  or  demurrage,  or 
for  detaining  the  fhip  in  India ;  it  being  the  intent  of 
£  *  24.  1    *  the  parties,  that,  if  the  fhip  fhould  be  loft  either  in 
her  outward  or  homeward  bound  voyage,  nothing  fhould 
be  paid  by  the  company  for  freight  or  demurrage.     The 
fhip  was  employed  in   the  company's  fervice,  fo  that 
fhe  arrived  not  at  Surat  until  1686,  which  was  a  year 
beyond  the  time  ftipulated  for  the  company's  ufing  her. 
She   was  from   thence   ordered  to  Ilombay,   where  the 
fhip,  having  been  fo  long  detained  in  thofe  feas,  was 
furveyed,  and  found  not  fufficient  for  a  voyage  to  Eng-    I 
land-,  and  in  confequenee  thereof  the  feamen  were  dis- 
charged, and   the  fhip  left  there.     The  company  re- 
fufed   to  pay '  any  thing  for  freight  or  demurrage,  be- 
caufe,  by  the   exprefs  provifion   of  the  charter-party,  . 
they  were  not  to  pay  until  fix  days  after  the  fhip's  ar- 
rival in  England,  and  being  difcharged   of  her  lading;    j 
and  they  faid,  that  if  they  were  to  pay  any  thing,  yet, 
they  were  to  be  charged  with  demurrage,  until  March 
the  23d,   1685  only,  and  no  longer,  according  to  the 
provilion  in  the  charter-party  :    They  likewife  refufed 
to  account  for  the  value  of  the  fhip,  or  to  fhew  how 
In  Hotham  v.  they  had  difpofed  of  her.     But  on  a  bill  filed  for  relief, 
Eah  India  com- it  was  faid,  per  curiam^  that  though  the  charter-party 

was 
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fo  penned  that  nothing  could  be  recovered  at  *  law,    [  *  2$.  J 
;t  the  owners  had  a  juft  demand,  and  ought  to  be  re-  E?ny,iVn ' 
"red  in  equity.  And  it  was  decreed  accordingly,  that  the  277 

ipany  mould  account  for  what  they  had  made  of  the  LordMansfield 
ip;  that  they  mould  pay  demurrage  according  to  the  lald.:  in  con' 

J     .  r  /  fo  jii         (truing  agree- 

^ate  mentioned    in  the  charter-party ;    and    that    they  ments>  i  know 
jfhould  alfo  be  charged  in  refpeel:  of  freight,  according  no  difference 
tito  the  quantities  of  the  refpe&ive  commodities  which  betv[ecfnIa 

rni  Li  r     \.  uru      court  of  law 

Lwere  ufually  brought  home  on  iuch  a  voyage  by  luch  a  an(j  a  court  0f 

tn    ,  and  their  proportions  to  each  other.  equity;  a  court 

And  in  the  laft  mentioned  .cafe  the  court  cited  the  ^J^^""" 

1  [cafe  of  IVejiland  and  Robinfon,  where,  as  in  moil  cafes,  agreement  for 

,  there  was  to  be  no  freight  paid  for  the  outward  bound  the  parties,  it 

cargo,  but  only  a  certain  rate  per  ton  for  the  home-can.      Te*" 

1      J  bound  cargo,  and,  when  the  (hip  arrived  beyond  tneil  true 

fea,  the  factor  had  no  goods  at  all  to  load  it  with,  fo  meaning  was, 

ithst  the  fhip  was  forced  to  come  home  in  ballaft  ;  and  a,nd! fhat  isfalf° 

r    j^,  iti  rthe  duty  of  a 

[yet   the    court    of  Chancery    decreed   the   payment  or court 0f iaw. 

(freight.     And   fo   it  was  faid  it  had  been  done  in  a  like  And  upon  that 

[cafe,  of  a  (hip  that  was  hired  at  Newcaftle  for  a  voyage  grour,d  the 

[to  the  Duke  of  Courland's  country,  where  freight  was  decided, that 

joniy   to   be  paid  for  the  homeward  bound  cargo  ;  and,  circumstances 

;  when   the  fhip   came   there,  the  goods  had  been  fci$£d ^jj^^^ofe 

I  and  attached,  by  reafon  of*  which   fhe  was   forced   to    f  *  26   1 

I  come  home  empty  :    Yet,  in  that  cafe,  the  freight  was  in  the  principal 

,  decreed.  cafe  here  cited, 

h  And,  upon  the  fame  principle,  if  a  man  has  con-  ™ould  excufe 

r»     ,    r      r  ■  •  ,    ,  •  r    - ,-  ii  i        the  owners  in 

[  tradted   for   a  portion  with  his  wife,  and  has  agreed  to  an  a<frion  oa 

fettle  upon  the  wife  and  her  iiTue  fpecinc  lands  of  fuch  the  charter- 
i  a  value  free  from   incumbrances,  and  has  fold  part  of  PartJ'  fro™  .ft 
'  his  land  to  difincumber  and  fettle  the  reft,  he  mail,  if  performance 
|  the  wife  die  without  ifTue  before  the  fettlement  be  a&u-  of  their  part  of 

ally  made,  have  the  -portion  notwithstanding  ;  becaufe  the  agree" 
!   he,  having  fold  part  of  bis  lands,  cannot  be  put  in  statu  ^^round™ 
j   Quo;  and   there   was  no  default  in  him,  fmee  he  was  that,  upon  the 

going  on  to  difincumber  and  fettle  the  reft  :    Therefore  frw  «wwrae- 

i    the  death  of  his  wife  will  not,  in  equity  alter  his   right  charter-Mitr 

;    to  his  wife's  portion.  it  had  been  ' 

There  is  alfo  a  difference  between  carrying  into  ex-  p^lfoimedac- 

\       \  cording  to  tne 

'    ecution  agreements  on  marriage,  and  other  agreements;  true,  meaning 

for,  though  all  other  agreements  are  confide!  ed  as  in- of  the  parries. 

tire,  and   if  either  of  the  parties  fail  in  performance  of  h  Meredith  v. 

the   agreement   in  part,  it  cannot  be  decreed  againft  Wynne.  Gili>. 

the  other  in  fpecie,  but  muft   be  left  to  an   action  *at  Eq.  Rep.  70. 

;  in  marriage  agreements  it  is  otherwife  ;    Becaufe,  J  %'   £*  JJ^ 

although  -jo. 


EQUITABLE  JURISDICTION  IN  DECREEING 

[  *  27.  J    although   either  the  relations  of  the  hufband  or  wife  * 
fhould    fail   in   the  performance  *  of  their  part,   the  » 
children,  neverthelefs,  may   compel  a  performance'^^ 
the  other  party.     As  if  the  wife's  father,  for  inftance, 
had  agreed  to  give  a  portion,  and  the  hufband's  father 
had  agreed  to  make   a  fettlement,  here,  although  the 
wife's   father   fhould    not   give   the   portion,   yet,  the 
children   may  compel  a  fettlement ;  becaufe,  non-per- 
formance on  one  part,  (hall   be  no  impediment  to  the 
children's  receiving  the   full   benefit  of  the  fettlement.  t 
So,  if  there  be  a  failure  on  the  part  of  the  father's  re- 
lations,  the  confequence  will  be  the  fame ;  all  the  court  ' 
can  do  in  fuch  cafes  is,  to  lay  hold  of  fuch  eftate  as  the 
hufband  may  claim  towards  making  good  his  proportion  1 
of  the  fettlement.     The  reafon  of  this  diftin&ion  be- 
tween marriage   agreements   and  others   is,    that  the 
children,  conlidered  as  purchafers,    are  intitled  to  all 
the  benefit  of  the  ufes  under  the  fettlement,  notwith-  . 
{landing  there  has  been  a  failure  on  one  fide. 
Supra.  20.  Upon  this  principle  it  was  admitted  in  Lord  Fever-  \ 

Jkamy%  cafe,  that,  if  there  had  been  iflue  of  the  marri- 
age, they  would  have  been  entitled  to  have  been  re- 
lieved againft  the  accident  of  the  mother's  death,  by 
which  their  father  was  rendered  unable  to  perform  part 
[  *  28.  1  °f  #  wnat  he  had  contracted  for,  and  to  have  had  the 
3000/.  a  year  fettled  upon  them  by  their  grandfather. 

The  fame  principle  extends   to  the  cafe  of  the  wife, 
under  fuch  articles,  if  fhe  be  not  a  party  contracting  J 
for  payment  of  her  portion. 
PerkinsvLady      Therefore  where  A.  in  confideration  of  1000/.  was, 
Thornton,       by  articles,  to  which  the  intended  wife  was  not  a  party, 
cited  1  Vez.      to  fettle  a  jointure  on  his  wife;  and  the  marriage  was 
377,  378.         haa\  but  the  portion  was  not  paid  :  On  a  bill  by  her 
to  have  the  jointure,  it  was  decreed  to  her;  for,  fhe 
was  not  a  party,  but  was  only  to  perform  by  marrying ; 
and,    therefore,    was  entitled  to  her  jointure,   on  the 
faith  of  which  provifion  being  made  her,  fhe  had  mar- 
ried. 

But  this  exception  extends  only  to  cafes,  where  fuch  h 
contracting  party  is  not  to  receive  any  benefit  from  the 
other  fide,  or  to  take  any  advantage  to  themfelves : 
Thus,  if  the  wife,  in  the  preceding  cafe,  had  contract- 
ed to  pay  the  portion,  the  court  would  not  have  decreed 
her  to  have  had  the  fettlement  if  fhe  had  not  paid  the 

portion  j 
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>rtion ;    unlefs  *  it  could  have  been   put   in   fuch   a    [      29.  J 
lape   as   that   the   hufband  could   have  had  the  benefit 
the  articles;    for,  then,  the   court    would    certainly 
lave  decreed  it. 
Thus   where,    previous    to  the   marriage   of  A.  ar-  Pvkev.Pyke, 
were  entered  into,  by   which    he   agreed   to  fettle  !  v"-  *~  ' 
an  eftate    in    Ireland  firft,  on   his   intended    wife  (who 
then   under   age)   for  a  jointure,  and  then,  fubjecfc 
provifion  for  younger  children,  on   the   fir  ft  and 
fons  in  tail  ;  and    that  the   wife's   fortune   mould 
tin   in   the  hands  of  tru (lees,  until  the  conveyances 
or    fettlement    thereby     intended    fhould    be    executed. 
And  it  was  alfo  agreed,  tiiat  it  was  the  intent-  that,  to 
enable   A.   to   execute   the  fame  conveyances  and  fet- 
:nt,    the    wife's   portion  fhould   be  applied    to   the 
arge  of  the  incumbrances  afre&ing  the  eftate,  and 
the   overplus   be   paid  to   A.   his  executors  and  admini- 
flrators.     The   marriage  was   had,    but    no   fettlement. 
made.       The    huiband    afterwards    went   abroad, 
.here    died.       Then    the    wife    preferred    her  bill 
againft   the   executors  of  her   father   and    her   children, 
for   the   payment   of  the   refidue  of  her  father's  pei  fonal 
eftate,  as   the   right   thereto  furvived   to  her,  upon  her 
hufband's    death.       No  eftate  *  in    Ireland  appeared,    [  *  30,  J 
and  it   was   admitted   on   all    fides    that    no    fettlement 
could   now   be   made-,  but  the  defendant  ,  the  children 
of   the  marriage,    infilled,    that    they  were    purchasers 
under  thefe   articles,    as  an   agreement   by  the  mother 
for    the    difpofal    of  her   eft  ate,"    which    was   binding ; 
fuggefting,    that   they    were   equally  entitled    with    the 
mother   to  have  the   benefit  of  it,  although  no  fettle- 
ment had  been  made ;  and  that  the  court  mould  decree 
an  equivalent   to   them,  or  that  an  equitable  apportion- 
ment  Ihould  be  found  out,  this  being  a  lofing  bargain, 
'   and  both  parties  purchasers.      Cut  Lord  Herdwuke  was 
of  opinion,  that   the   children,  under  thefe  circumftan- 
ces,  were  not   entitled  ;  and   that  no  court  of  juftice 
could  take  this  portion  out  of  the  hands  of  the  mother 
or  her   truftees,    who  were   the   ieprefentatives   of  her 
father,    unlefs    file    had    that    part   of  the    fettlement, 
agreed   for   her  benefit,    made   good   to   her ;     for,  the 
lois  arofe  from  the  fraud  and  mifbehaviour  of  the  father 
of  the  children.     The   mother  had   as   good  an  equity 
as  themfelves,  and  had   the   lav/  on  her  fide,  having  a 
right  to  fue   in  the  ecclefiaftical  court,  which  was  the 
law  of  the  land  in  this  cafe ;  then  they  were  all  pur- 
Vol.  II.  B  chafers 
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chafers  in  equal  degree,  and  the  children  had  not  a 
I  *  3r*  3  rignt  to  *  come  againft  the  mother,  to  make  good  the- 
failure  on  the  part  of  the  father.  The  agreement  was 
only  that  the  wife's  fortune  fhould  remain  in  truftees, 
till  a  fettlement  fhould  be  made  in  purfuance  of  it, 
which  fettlement  was  to  be  of  the  hufband's  eftate,  and 
her  portion  wa?  to  pay  off  the  incumbrances  thereon; 
but  no  fuch  eftate  had  appeared.  Then,  if  no  fuch 
eftate  could  be  found,  there  could  be  no  fpeciflc  per- 
formance. 

And,  where  the  one  party  to  an  agreement  has  per- 
formed all  that  is  requilite  on  his  fide,  and,  before  the 
time  at  which  the  other  fide  is  to  perform  his  part  of 
the  agreement,  the  legiflature  interfere,  and  render  a 
performance  on  his  fide  as  to  part  illegal  ;  a  court  of 
equity  ought,  notwithftanding  the  beforementioned  rule, 
to  decree  the  other  part  to  be  performed  in  fpecie. 
Dr.  Better-  This  queftion  occurred  in  the  cafe  ofDv.Bettefv  irth, 

«dChapSronfand  the  Dean  and  ChaPter  of  St-  PouPsj  and  was  de- 
St.  Paul's,  Sel.  cided  in  the  houfe  of  Lords  in  favour  of  a  part-perfor- 
Ca.  Ch.  66.3.  mance,  on  an  appeal  from  a  decree  of  the  court  of. 
nil'  Ca'  ?ar'  Chancery.  The  point  arofe  on  a  leafe  made  by  the 
dean  and  chapter  of  St.  Paul's,  to  the  mailer  and 
[  *  32.  J  *  fellows  of  Trinity  college  in  Cambridge  (in  truft  for 
Doflors  Commons)  of  the  land  on  which  Doclors  Commons 
is  built,  for  ninety-nine  years,  to  commence  after  the 
expiration  of  a  leafe  then  in  being,  under  a  rent  of  5/. 
and  the  doctors  giving  their  advice  to  the  dean  and 
chaptetf  gratis,  and  new  building  the  houfes  and  refi- 
cience  of  the  doctors  there.  And  in. the  leafe  there  was 
a  covenant  for  renewal  for  ninety-nine  years,  on  fur- 
render  of  the  old  leafe  and  payment  of  20/.  in  which 
future  renewed  leafe  there  was  to  be  the  like  covenant 
of  renewal  on  furrender,  toties  quoties.  The  ftatute  of 
13th  and  14th  Elizabeth  was  then  paiTed,  by  which 
ccclefiaftical  bodies  were  reftrained  from  making  leafes 
in  corporations  or  market  towns,  for  any  greater  term 
than  forty  years.  The  leafe  being  near  expiring,  a 
bill  was  filed  in  the  court  of  Chancery,  on  behalf  of 
DoSfors  Commons,  to  oblige  the  mafters  and  fellows  of 
Trinity  Hall  in  Cambridge,  ( to  furrender  up  the  leafe 
tu  the  dean  and  chapter  of  St.  Paul's  and  to  procure  a 
leafe  from  them  for  forty  years  in  truft,  with  the  fame 
covenants  as  in  the  former  leafe.  And  it  was  contended 
;  nft  the  renewala  that  this  was  an  entire  covenant, 

and 
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and  could  not  be  apportioned,   and   then,  the  act  of 

*  parliament  intervening  was  a  releafe  of  it.     And  (o    [  *  33.  ] 
it  was  held  to  be  by  Mr.  Juflice  Price  and  Lord  Chief 

Juftice  Raymond,  againft  the  opinion  of  the  matter  of 
the  Rolls,  and  thereupon  the  bill  difmifled.  But  this 
decree  of  difmifTal  was  reverfed,  on  appeal  to  the  houfe 
of  Lords,  upon  the  opinion  of  the  judges  feriatim\ 
and  the  dean  and  chapter  ordered  and  adjudged  to  make 
a  leafe  for  forty  years  under  the  ancient  rent,  with  a 
covenant  and  conditions  as  in  the  old  leafe  contained, 
except  the  covenant  for  renewal. 

So,  if  the  entire  performance  of  an  agreement  for 
a  purchafe  be  prevented  by  accident,  or  the  a&  of 
God,  yet,  if  the  vendee  is  fatisfied  with  a  part  perfor- 
mance, the  better  opinion  feems  to  be,  that  the  court 
would  decree  it.  And,  therefore,  although,  if  one 
enter  into  an  agreement  for  a  purchafe  of  lands  of 
tenants  in  common  in  tail,  and  one  of  them  die,  and 
then  the  other  inftitute  a  fuit  for  an  execution  as  to  a 
moiety,  the  court  would  not  execute  it  againft  the  pur- 
chafer  ;  becaufe  what  is  required  is  different  from 
what  was  contracted  for,  and  the  purchafer's  meaning 
might  be  to  have  the  entire  eftate  j  and  the  court  pre- 
tends to  decree  in    fpecie   only,   which  the  decreeing 

*  half  would   not  be.     Yet,  if  the  purchafer,  on  the    r  *  04.  "1 
death  of  one  of  the  tenants  in  common,  who  has  con- 
tracted  for   a  fale  of  the  eftate,    fhould   bring  a  bill 

againft  the  furvivor,  defiring  to  take  a  moiety  of  the 
eftate  only ;  the  intereft  in  the  money  being  divided 
by  the  intereft  in  the  eftate,  he  might  have  a  fpecific 
performance  as  to  a  moiety  decreed  him  from  the  fur- 
vivor, although  the  contract  could  not  be  executed 
againft  the  iflue  of  the  other. 

The  court  of  Chancery  will  not  compel  a  purchafer  vide  Marlow 
under  a  decree,  or  by  agreement,  to  complete  the  pur-  v.  Smith,  %.  p; 
chafe,  if  there  be  any  fubftantial  doubts  as  to  the  good-  WlU-  '99- 
nefs  of  the  title  of  the  vendor.     And,  therefore,  where 
there  were  the  opinions  of  learned  men  againft  a  title 
to  an  eftate,  fold  before  the  mafter  under  a  decree  of  the 
court  of  Chancery,  the  mafter  of  the  Rolls  would  not 
compel  the  purchafer  to  accept  the  purchafe. 

But  this  court  will  not  fuffer  a  party  to  defend  him- 
felf  againft  executing  his  agreement  in    fpecie,    upon 
'pretence  of  fome  formal  matter  being  requifite  to  corn- 
pleat  the  title,  where  that  circumftance  is  fupplied  by 
other  matter  that  makes  it  equally  fecure, 

B  2  Therefore. 
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[  *  35-  ]        *  Therefore,   where  one,  being  in  debt,  and  enti- 
ifenIf°np  Will  ^  to  the  eclu,ty  °f  redemption  of  an  eftate  mortgag 
190.  'nearly  to  the  value,  devifed  it  to  his  youngeft  brother, 

and  to  his  brother-in-law,  and  their  heirs,  in  truft  to 
i'z]\,  and  pay  debts  and  legacies,  and  to  pay  the  re- 
mainder of  the  purchafe  money,  if  any,  to  the  tefta- 
tor's  elneft  brother,  who  was  beyond  fea  in  the  fervia 
of  the  India  company,  and  died;  and  the  truftees  en- 
tered into  an  agreement  for  the  fale,  and  then  the 
creditors  filed  their  bill  againft  the  vendee,  under  the 
agreement  to  compleat  his  purchafe,  tsfV:  The  ven- 
dee, admitting  the  agreement,  and  that  the  will  hac 
been  proved  in  the  court  of  Chancery,  objected,  that 
the  heir,  who  was  beyond  fea,  though  made  a  defen- 
dant, had  not  appeared  or  anfwered  the  bill,  and  faid, 
that  though  he  was  at  firft  willing  to  purchafe  the 
eftate,  and  had  entered  on  good  part  thereof,  yet, 
the  other  part  on  which  he  had  not  entered  being  out 
of  repair,  the  tenant  racked,  and  the  rents  likely  to 
fall,  he  was  now  defirous  to  be  difcharged  of  his  pur- 
chafe. And  it  was  argued  that  he  ought  fo  to  be,  this 
being  a  cafe  founded  upon  a  will  not  proved  in  equity 
againft  the  heir,  and  therefore  a  defective  title  ;  be- 
£  *  36.  ]  caufe  none  of  the  depofitions  of  the  *  witnefTes  that 
had  been  examined  for  the  will  could  be  read  againft 
the  heir,  and,  therefore,  he  might  lie  by  till  they  were 
dead,  when  he  might  conteft  it.  But  the  chancellor, 
though  he  admitted  that  it  was  proper  that  a  will 
difpoiing  of  lands  fhould  be  proved  in  etjuity,  efpecially 
in  cafe  of  a  modern  will,  yet  obferved,  that  he  could 
not  fay  this  was  abfolutely  necefTary  to  make  out  the 
title,  any  more  than  it  would  be  to  prove  a  deed  in 
equity,  by  which  an  eftate  fhould  be  fettled  from  the 
heir  at  law  after  the  anceftor's  death,  which  would 
certainly  be  no  ground  to  object  to  a  title.  The  will 
prevented  and  broke  the  defcent  to  the  heir  as  much 
as  a  deed,  and  the  hands  of  the  witnefTes  to  a  will 
might  be  as  well  proved  in  one  cafe  as  in  the  other. 
Note.  This  de~  Befides,  his  lordfhip  obferved,  that  the  vendee  knew 
reheaTrng!thae  the  fad  of  the  heir's  being  beyond  fea  at  the  time  he 
former  decree  entered  into  the  agreement,  and  yet  had  not  required 
having  dif-  his  joining,  or  the  will's  being  proved  againft  hjm; 
charged  the  but  ha(j  2^;^  by  his  anfwer,  that  the  will  was  duly 
purchafer  horn  jlju  •  r     ,  n      J 

bis  purchafe.  executed,  and  had,  by  entering  on  part  of  the  eftate, 
R€g.  lib.  A.  executed  the  purchafe.  His  lordfhip  therefore  decreed, 
i722.fcl.  574-  that  it  fhould  be  compleated. 

The 
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*  The  reporter   obferves   upon   the  preceding  cafe,    [  *  37-  ] 
that  it  was   a  great  help  to  the  title  that  the  mortgage, 
made  by   the  teftator,  and   prior   to  the   will,  was  for 
the  greateft  part  of  the  purchafe  money,  and  muft  be 
kept  on  foot  for  the  protection  of  the  title. 

And   a  probable  certainty  of  a   good  title,  is  a  fuf-  Vide  LyddaL 

!    ficient  ground  for  the  court  to  found  a  decree  for  fpe-  a\?  % 

•r  c  c  i    r  Atk«  l9*  2°» 

cine  performance  or  an  agreement  for  a  purcnaie  upon  ; 

for  it  is  impoflible,  in  the  nature  of  things,  that  there 
mould  be  a  mathematical  certainty  of  a  good  title. 
Therefore,  it  has  been  held,  not  to  be  an  objection  to 
■  a  title,  that  it  is  derived  under  a  grant  from  the  crown, 
in  which  there  is  a  refervation  of  tin,  lead,  and  all  royal 
mines  within  the  lands  ;  becaufe,  although  grants 
from  the  crown  have,  for  the  moft  part,  fuch  a  gene- 
ral refervation,  yet,  there  is  no  inftance,  wher~  the 
crown  has  had  only  a  bare  refervation  of  royal  mines 
without  any  right  of  entry,  that  it  can  grant  a  licence 
to  any  per  ion  to  come  upon  another  man's  efrate  and 
fearch  for  fuch  mines  ;  nor  has  the  crown  any  fuch 
.  power,  neither  is  it  warranted  by  the  royal  preroga- 
tive of  mines  :  for  it  would  be  very  prejudicial  if  the 
crown  could  enter  into  the  *  iubjedts  lands,  or  grant  [  *  3^*  3 
a  licence  to  work  their  mines  unopened.  But,  when 
they  are  once  opened,  the  crown  can  reftrain  the 
S  fubje£t  from  working  them,  and  can  either  woilc 
them  itfelf,  or  grant  a  licence  for  others  to  work; 
them. 

Neither  are  fuggeftions  of  there  being  old   entails,  Ibid. 
or  doubts  what  iilue  perfons  have  left,  whether  more 
or  fewer,  objections  of  that  force  as  to  overturn  a  title 
to  an  eflrate. 

The  principle,  upon  which  courts  of  equity  decree 
an  agreement  or  articles  to  be  performed,  feems  to 
be ;  that  the  purchafer  has,  by  the  contract,  an  equi- 
ty to  recover  the  land,  and  the  vendor  is  thenceforward 
a  truftee  for  the  purchafer,  or  whom  he  mail  appoint, 
till  a  conveyance  executed. 

In  all  cafes  of  covenants,  the  court  of  Chancery, 
on  application  to  have  them  decreed  in  fpecie,  conii- 
der  what  was  the  intention  of  the  parties  covenanting  % 
•  and,  if  that  was,  that  the  parties  mould  rely  and 
depend  upon  the  fecurity  of  the  covenant  only,  eo 
will  not  alter  the  fecurity ■  agreed  to  be  accepted 
of,   or  vary  the  remedy:    For  that  would  be   going 

beyond^ 
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[  *  39*  ]    beyond,  *  and,  confequently,  againft  the  intent  of  the 
parties. 
Earl  of  War-        Therefore   where  A.   on   his  daughter's    marriage, 
Tame°nLanS--    covenantec*  to  leave  her    iooo/.  to  be  paid  within  fix 
ham.  Pre.  Ch.  months  after  his  death  ;  and  his  grandfon,  her  repre-  J 
89.  Et  1  P.      fentative,  filed  a  bill,  praying  that  A.  the  grandfather 
^d^CM*7"  Et    m'Snt  S've  Security  for  a  performance  of  this  agree-  3 
v!  Colmer,       ment :    The  court  refufed  to  make  fuch  a  decree,  be- 
Mofcly  118.     caufe  the  daughter  and  her  hufband  had  agreed  to  ac-  , 
Colles's  Par.    cept  Qf  the  covenant,  and  equity  would  not  alter  the 

a>  contract  of  the  parties. 

Collins*.  So  where  a  fettlement  was  made  on  the  hufband'fbr 

5>vmmc/',        ^e'  remainder  on  his  intended  wife  for  life,  remainder  ,' 
S.  C."  P. Will. on  the  heirs  of  the  body  of  the  hufband  on  the  body  of 
504..  EtVidc    the  wife,  remainder  to  his  own  right  heirs,  with  a  co- 
Whitworth      venant  by  the  hufband,  that  he  would  not  dock  the 
MofelyVo.      entail,  or  fuffer  a  common  recovery  ;  and  the  hufband, 
Colmer  v.  Col-  having  only  One  daughter  married  to  C.  fuffered  a  re-  * 
mer,etalfibid.  COvery,  and  devifed  his  eftate  to  his  daughter  for  life, 
11  *l  lk         remainder  to  her  firft  and  other  fons  in  tail,  remainder 
to  his  own  nephews  ;    provided,  that  if  his  daughter 
furvived  her   hufband,  fhe  fhould   have   the   eftate   in 
[  *  40.  ]    fee:  The  court,  on  a  bill  *  filed  for  that  purpofe,  re- 
fufed to  decree  a  fpecific  execution;  becaufe   it  was 
evident  from   the  covenant,  that  the  parties  knew  the 
hufband  had  power  to  bar  the  eftate,  and  yet  agreed  to 
accept  of  a  covenant,  by  which  they  might  recover  da- 
mages, and   not  the  thing  in  fpecie ;  and  then  to  have 
decreed  the  latter,  would  have  been  going  beyond  the 
agreement. 
Bofvil  v.  Bran-       So  where  A.  by  artides  entered  into  before  marriage, 
der,  1  p.  Will,  covenanted  to  fettle  on  his  wife  the  manor  of  Dale^  or, 
t6BroSplrV1Ca  to  *cave  ner  I0^0^  t0  De  paid  within  three  months  after 
"208.  Where  no  his  death  ;  the  court  of  Chancery  would  not,  on  a  bill, 
cleaion,  et       exhibited  by  her,  compel  A.  to  do  the  one  or  the  other, 
tinaion6  Et     0r  to  &*ve   any  f"urther  or  better  fecurity  for  the  pay- 
vide  Blaiker  v.  ment  of  the  lOoo/.  :    Becaufe,  by  the  agreement,  he 
Mai  hers,  <Bro.  had  his   election  all  his  life-time,  and  fhe  had  that  fe- 
Whe^'ina     curity  which  fhe  at  firft  agreed  to  take,  and  which 
general* aorec-  the  court  will  not  better  contrary  to  the  intention  of 
ment  for  a        tnat  agreement. 

ofholdshSd*  The  mtent  of  thc  Partl'es  to  an  agreement  may  be 
the  landlord  evinced,  either  from  the  nature  of  the  covenants  corn- 
hound  to  grant  pared  with  the  fubftance  of  the  agreement,  as  was 
STfcrttg^    inftanced  ft  the  cafe  laft  put,  and  alio  in  the  preceding 

ilriaive  claufes  One 

of  mi  unuiual  nature. 
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of  Collins  *  and  Plummer ;  or,  from   the  nature  of    £  *  ^r,  J 
the    contract    on    which    the    covenant  or  agreement 
arifes,  confidering   who  are  the  parties   to   it,  and  the 
object:  of  their  ftipulating.     The  mofr  apt  inftances  of  Trevor  t.  Tr«- 
this  fort  that  occur,  are  in   the  cafes  of  marriage  arti-  Jor>  l  \  W2,H* 
cles,  wherein,  although  lands  are  exprelsly  covenanted  Abr .  3g7.s.  C» 
to  be  conveyed  to  one  for  life,  with  remainder  to  his  2  Brown  Ca. 
heirs  male  of  his  body,  which,  on  a  contract  executed,  ^-  l2c'0ie_ 
would  give  A.   an  eftate  tail;  yet,  on  a  bill  brought  man|1'p.Will. 
for  the  execution  of  articles,  the  lands  will  be  directed  145.  s.  C. 
to  be  fettled  upon   A.  for  life,  with  remainder  in  ftr'itt  ;*Y£r"-  6li' 

r%  r    .  .       r    n  ,         ,  r  •  11       Griffith  v.  Buo 

fettlement  upon   his  nrft  and  other  ions   in  tail  male,  kle2  vem.13. 
&c.  :  Becaufe,  from  the  nature  of  the  contract  it  is  clear,  Ofgood  v. 
that  the  iilue  of  the  marriage  are  principally  in  the  con- Str°de>  2P* 
fideration  of  the  parties,  and  that  the  contract  is  made  Ni|n  j^' 
with  a  view  to  fecure   to   them  the  eftates  fHpulated  v.  Wilkes, 
about,  and  of  which  they  are  purchafers  in  confideration  *  Ecl-  Ca-  Abr* 
of  the  marriage.      It  is   confidered,  therefore,    that  it 593      '  s* 
would  be  a  ftrange  and  vain  conduction  of  fuch  con- 
tracts, if  the  principal  contracting,  and  who  is  evidently 
the  perfon   meant  to  be  retrained   thereby,  fhould  be 
intended  to  have  fuch  an  eftate  by  tbem,    as  would 
enable  him   the  very  next  day  after  their  execution  to 
defeat,  by  a  fine,  the  *  limitations  to  his  iflue,  with  a    r  *  42.  ] 
view  to  fecure  which  limitations  the  contract  was  entered 
into,  and  a  valuable  confideiation  paid  for  it. 

And  the  ifTue,  claiming  under  fuch  articles,  will  be 
entitled  to  an  execution  in  fpecie,  purfuant  to  the  con- 
duction of  them  as  already  flated,  although  a  fettlement 
be  made  thereon ;  if  the  limitations  therein  do  not 
purfue  that  form. 

The  firft  cafe  decided  both  upon  articles  and  a  Czt-  Honor  v.  Ho- 
tlement  before  marriage,  was  that  of  Hot/or  and  Honor;  nor>  *  Yf'lh.,. 
which  arofe  on  articles  to  fettle  an  eflate  on  the  father  f|  *  ^F"  qz* 
for  life,  remainder  to  the  heirs  of  the  body  of  the  mo-  Abr.  PI.  it'L 
ther  by  the   father,    remainder  to   the   father   in   fee. 
Thefe  articles  had  been  executed  by  a  fettlement  made 
before  marriage  to  the  father  for  life,  remainder  to  the 
mother  for  life,  remainder  to  the  heirs   of  their  two 
bodies,  which  gave  the  father  an  eitate  tail ;  the  fettle- 
ment was  mentioned  to  have  been  made   purfuant  to 
and   recited   the  articles.     And    it  appearing  that  the 
parties  did  not  intend  to  vary  the  ufes  of  the  articles* 
and   there  being  proof  that  a  itrict  fettlement  was  in- 
tended, it  was  decreed,  on  a  bill  brought,  by  the  fon 

of 
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r  #  a*    "|    of  the  *  marriage,  to  have  them   executed   in   fp 

that  the  eft  ate  fhould  be  fettled   purfuant  to  the  article^* 
bv  which  the  j,iant  for  life. 

£••:•"-         Sb,    in   the   cafe   c 
Ay,  2  P  Will.  on   a  hiii    to  have  the  benefit  of 
C?pL  Tv?"  ^erre<^    by    tne    grand -daughters    ef  the    frttier, 

claimed  em  by   virtue  of  a  limitation   i  n 

mainder,    after    two   feveral    limitations    to    the   ^^H 
male   of  the   body   of  their   grandfather  by  h 
any  future  taken  wife)   and   conceived  in   the 
terms,    namelv,     u  remainder    to    the  h;irs 
"  the   body   of  B.   by  his  then  intended  wife  ;"   v. 
articles    had    been    executed   by    a    fettierr.r.r.r,     n 
previous   to   the   marriage  but  mentioned  to 
made   in   purfuar.ee   and    performance   of   the    articles, 
in  which   this   limitation  was  carried  into  exception  by 
limiting  a  remainder  "  to  the  heirs  of  the  boiv  of  B. 
bv  his  faid  wife."     B.  having  ifTue  only  a  daughter,  and 
being  tenant  tail  by  this  limitation,  fuffcred  a  recc 
fold   part  of  the   lanc>  reiidue, 

The   articles   were   made   in  December,  and  the  fc 
ment  in  March  16S5.     The  fale   of  the  lands  was  in 
[  *  44-  ]    1698,  and  the  will  in  1722.     The  *  defendant  j 

ed  the  fettlement,  the.  recovery,  the  will,  and  the  long 
enjoyment;   this  plea  was  overruled,  but,  at  the   hear- 
ing,   the  bill   was    difmifled  :     But  on   appeal    to 
Lords  this  difmiffion  was   reverted,  and  the  h::os  net 
fold    decreed' to   be    conveyed    to    the    :  hterj 

and   the  heirs  females  of  their  bodies,    \wth  crofs   re- 
mainders to  them  in  u. 
Powelv.  But,  m  a  fubfequent  cafe,  where  a  daughter  c 

S>-?f'  2,P'    p  e^  un^er  articles    wherein,    afrer   a   limitation  therein 
urton  v.  to  tne  ^rft  an(*   other  fons  of  the  marriage  in  tail,  re- 
Ha^i- gs,  Giib.  mainder  to  the  heirs   male  of  the  body  of  the  hufband ' 
Eq.  Rep.  £  rs    (  i.  e.  )    by   any   wife,    a  limitation    was  made   to    the 
1  i*l.    a.       r.  jje'r5  0jr  fa  iQ(j[y  by  his  faid  wife  j  with  a  claufe  there- 
in, that   if  the  hufband   fhould   die  without  iflue  male 
bv   his   faid    wife,    and   there   fhould  be  one  daughter 
fhe   fhould   have    3000k   and,  if  more  than  one,  they 
fhould  have   4000k   among   them,  which   portion  was 
to  be  fecured  upon  feme  part  of  the  eitate.     The  huf- 
band having  fuffered    a  recovery,    and    re-fettled    the 
efrates  on  his  fecond   marriage,    in    which   fettlement 
t   of  them  were    fubjec^ed   to    a   truft    for    rai 
for  his  daughter  by  the  firft  wife,  in  fa 
portion  fhe  was  entitled  to  on  the  &rft  artic 

the 
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J   to  fitch 

. 

the  re  ^ody  of  I 

e  the  rei 

rs    were   mors 

■ 

to 
jument  f<  :ter 

2  re 

earru 

ition  to  the  heirs  rraL- 

c  been  me 

[  *  45.  ] 

■ 

all   parties 
fore,  ,    it 

•fumed  that  the  akeratk  rrom  a  1.. 

articles 
uled :     But   that   r 

to  be  ma 
«nce  < 

nd  the  court,  it  is  to  be  obferved,  will  not  re- 
even  in  the   forrr.er  cafes,  if  the   ar 

ilnft  a   purchaLr  for  a  valuable  con  hoe  ration.  £l 
,  tnererc-re,  where  tne  oeienaant   to  a  b. 
kind  was  the  aifignee  of  a  mortgage,  and  d  .:ce  J-are.  H 

r  articles  or  i'ettleraent,  and   iahflcd   on   his   being  |: 
chafer  for  a  valuable  coniidc- ration ;  Lord  Havdvulcke  CTe 
rhe  bill,  fo  far  as 
againft  the  mortgage.  "  not 

And, 

and  there  are  vt 


EQUXTABLE  JURISDICTION  IN  DECREEING 

T  *  47-  ]         *  And,  in  the  cafe  oi  Weft  and  Eriffcy,  the  court  ob- 
*\veftv.:Liif!ey,ferved,  that   purcaafers  would   not  be  affected,  as  the  < 
fupra.  plaintiff  there  prayed  fatisfaclion  as  to  (o  much  of  the  i 

eftate  as  was  fold  againft  the  perfonal  afTets  of  the  ven- 
Paweliv.Price,dorori]y#      g0j    fo    J^  cafe  of  pGWe// 2nd  pric^  it  ^ 

admitted,    that   if  the  truftees    under    the  fecond  fet-7 
tlement,  or  the  wife,  had  had  no  notice  of  the  article! 
made  on  the  firft  marriage,  they  could  not  have  been 
affected  thereby,  in  equity,  being   purchafers   without 
notice. 
Vide  2  Vern.        But  articles  fo  circumftanced,    were  decreed  to  be 
^z  ^SS-  executed  by  a  ftricTt  fettlement  againft  the  creditors  of 
one  bound   thereby,    although  they   had  got  the  legal 
eftate;  for  it  is,  in  their  hands,  bound  by  all  the  equity 
it  was  fubjecf.  to  in  the  hands  of  their  debtor. 
SP**/'   ,  Thus,    where    A.   feifed   in   fee   of  freehold  eftates, 

*  V.  Will "o%. covenanted,  previous  to   his  marriage,    to  levy  a  find 
S.C.  Pre. Chan,  thereof    to  the   ule  of  himfelf  for  life,    remainder  to 
225.  Gnb.  Rep.  his  wife  for  life,  remainder   to   the   heirs   male  of  his 
body  by  his  wife,  remainder  to  the  heirs  of  their  bodies, 
remainder  to  his  own  right  heirs ;  there  was  iftue  a  fon 
and  a  daughter.     A.   died  before  any  fine  was  levied; 
[  *  48.  ]     the   fon   came  of"  age,    *  borrowed    money  on  bond, 
and  procured   C.  D.  and  E.   to  be  his  fecurities,  who 
afterwards  paid   the  fame.     The  fon,  to  counterfecure 
and  reimburfe  them,  covenanted  to  levy  a  fine  to  them 
and  their  heirs,  redeemable  on  payment  of  the  money 
lent,  and  what   they  fhould   pay  as    his   fureties  ;  and, 
by  his  will,  devifed  his  lands   to  them  to  raife  money 
ro   pay   his   debts,  and'    then    died    without  iflue,    but 
_  having  levied  a  fine.     And,  on  a  bill  preferred 
r   ugainft  the  truftees  and  creditors,  to  have 
the  eftate  conveyed  according  to  the  intent  of  the  mar-  ' 
-nt,    the  truftees   inlifted  that  they  were 
for  great  funis   of  money,  and  had  a 
made  to  them  by  their  teftator,  on  whom  the 
E  had  defcended,  there  having  been  no  fine- 
.ed   pu'fuant  to  the  covenant  in  the  marriage  arti- 
cles; and  they  (uggefted  that,  if  there  had  been  a  fine 
cd,  their   teftamr  would  have  been  tenant  in  tail, 
and  mi  ■;.  barrec',  as  well  his  own  iffue,  as  thofe 

in  remainder;  and  that,  he  having  the  fee  fimple  of 
the  legal  eltate,  and  being  tenant  in  tail  of  the  equit- 
able eftate,  the  deed  or  covenant  to  lead  the  ufes  of 
rhe  intended  fine  (although  the  fine  was  not  a&ually 

levied] 
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1)  was  fufficient  in  *  equity  to  bar  it.     And   that,    r  #  aq.  ] 

jgh  their  teftator  had  not  levied   a  fine,  yet,  they 

the  legal   eftate   in  them  by  the  will  :  and,  having 

law  and   equity  on   their  fide,    ought   to   prevail 

gainft  the  daughter,  who  had  only  a  demand  in  equity 

y   virtue   of  the   father's    marriage    agreement.      But 

,ord  Harccurt  confidered  this  dted  to  be  in  the  nature 

»f    articles,    which    would    have    been    carried    into 

xecution  by  ftrict  fettlement,    and    therefore   decreed 

he  eftate  to  the  daughter  ;    which  decree  was   after- 

vards  affirmed   by   Lord    Cowpery   but  upon  different 

>rinciples. 

This  rule,    refpecting  the   construction  of  marriage 
irticles,  being  founded  upon  the  prefumed  intention  of 
:he  parties  thereto,   collected  from  the  nature  of  the 
rontract  and   its  general  object,  like  every  other  rule 
ofe  bafis   is  laid  in  prefumptions   founded  on  colla- 
teral circumftances,  yields  to  pofitive  proof,  or  to  the 
proof  of   circumftances  furnifhing    ft  ill   ftronger   pre- 
sumptions,  that  the  intention  of  the  parties  was  di- 
rected to  a  different  object:    And,  therefore,  when  it  chambers  v. 
was  by  marriage   articles  agreed,   that  6000/.  in   the  Chambers, 
hands  of  truftees,  mould  be  laid  out  in  the  purchafe  of|k^:E,a7^ 
lands,  to  be  fettled  on  the  hufband  for  *  life,  remainder  Abr.  35.  pi.  4! 
to  the  wife  for  life  for  her  jointure,  remainder  to  the  firft  s.  C.  Mofeley 
and  other  fons  of  the  marriage  in  tail  male  fucceflively, 333' 
remainder  to  the  hufband  in  fee ;  and  the  father,  by  the    f  *  50,  J 
fame  articles,   covenanted  to  fettle,    after  his  deceafe, 
•  other  lands  upon  the  hufband  and  the  heirs  male  of  his 
body,  remainder  to  the  heirs  of  the  father ;  the  hufband's 
father  having  made  a  fettlement  of  other  lands  to  the 
;  hufband,  and  the  heirs  male  of  his  body,  with  remainder 
1  to  himfelf  in  fee.     One  queftion  was,  whether  this  were 
a  good  performance  of  the  agreement;  and  if  the  limi- 
tation ought  not  to  have  been  to  the  hufband  for  life, 
remainder  in  ftrict  fettlement  ?  And  Lord  King  was  of  " 
opinion,  that  the  fettlement  was  a  good  execution  of  the 
agreement ;  for  that  the  lands  laft  fettled  by  the  father 
were  not  to  be  a  provifion  for  the  children  of  the  mar- 
riage, they  having  been  taken  care  of  by  the  other  parts 
of  the  articles;  but  were  meant  for  the  fupport  and  pro- 
vifion of  the  hufband  :    And  his  lordfhip  faid,  that  the 
different  manner  in  penning  the  articles  in  relation  to 
the  truft  money,  from'  that  as  to  the  lands,  (the  one 
being  in  ftrict  fettlement  to  the  firft  and  other  fons, 
fafr,  the  other  to  the  hufband,  and  the  heirs  males 

of 
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[*5T-J  *  of  his  body  generally,  without  being  tied  up  to  the 
iflue  of  the  marriage)  plainly  {hewed,  that  the  parties 
underftood,  and  had  in  contemplation,  the  difference 
between  a  ftrict  fettlement  upon  the  ifiue  of  the  mzU 
iiage,  and  a  general  fettlement  upon  the  hufband,  and 
the  heirs  male  of  his  body. 

Again,  if  a  hufband,  bound  by  articles,  makes  a 
fettlement  varying  from  them,  but,  afterwards,  by  wjj), 
gives  other  eftates  to  the  heir  entitled  under  the  fettle- 
ment; tYie  heir  {hall  be  put  to  his  ele&ion,  and  (hall 
not  have  a  decree  for  a  ftrict  fettlement  under  the  aH 
tides,  but  upon  the  terms  of  abandoning  what  he  has 
a  claim  to  under  the  will. 
Streatfieldv.  Thus  where   A.   the  grandfather  of  B.   by  articles, 

Sttcatfield,  previous  to  his  marriage,  agreed  to  fettle  lands  to  the 
vj6elvufh'  U^e  of  hirr,felf  and  nis  intended  wife  for  their  lives, 
Roberts  v.  and  the  life  of  the  furvivor,  remainder  to  the  heirs  of 
Kingfey,  i  Vez.  his  body,  £srV.  which  were  afterwards  executed  by  a 
\V^el^deiP"  fettlement  reciting  the  articles,  and  limiting  an  eftate 
tail  to  himfelf;  there  was  iffue  of  the  marriage  a  fon 
and  two  daughters.  The  father,  on  his  fon's  mar- 
riage, fettled  other  lands,  of  which  he  was  feifed  in 
[  *  52.  ]  fee,  to  the  *  ufe  of  his  fon  for  life,  remainder  to  the 
daughters  of  the  marriage,  remainder  in  fee  to  the 
fon,  with  power  to  raife  a  portion  for  younger  chil- 
dren. After  the  fon's  death,  the  father  levied  a  fine 
of  the  lands  comprized  in  the  firft  fettlement  to  the 
ufe  of  himfelf  in  fee,  and  then  devifed  part  of  it  to 
Jus  two  daughters  ;  and  gave  all  other  his  eftates  to 
truftees,  in  truft  for  his  grandfon  for  life,  remainder 
to  his  flrft  and  other  fons  in  tail  male,  remainder  to  his 
own  daughters.  Then  came  this  claufe,  "  and  his  will 
and  meaning  further  was,  and  he  did  thereby  authorize 
and  appoint  the  truftees,  and  the  furvivor  of  them,  to 
receive  the  rents  and  profits  of  the  faid  eftates  to  them 
devifed,  and  out  of  the  fame  to  allow  and  expend  (o 
much  as  they  mould  think  fit  for  the  education  of  his* 
grandfon  during  his  minority;  and  that  the  truftees 
ihould  place  out  at  intereft  fuch  monies  arifing  out 
of  the  rents  and  profits  of  the  faid  eftates,  which 
laid  monies,  with  intereft  arifing  therefrom,  his  will, 
•was  (hould  be  paid  to  his  grandfon  at  the  age  o£> 
twenty-one,  if  he  fo  long  lived ;  or,  in  cafe  he. 
died  before  that  age,  the  fame  to  be  paid  to  his 
own  two  daughters,  their  executors,"  &V.  The  fettle- 
ment being  held  not  to  be  a  proper  execution  of  the 

article* 
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f  articles,    one   queftion    was,    Whether  the  general     [  *  53"  ] 

devife  (hould   be   taken   as  a  fatisfaition   for  what  the 

grandfon  was   entitled   to   under  the  articles?    Et  per 

curiam^  if  the  grandfon  has  a  lien  upon  the  lands  in  the 

articles,  then  he  may  (land  to  them  if  he   pleafes  ;  but 

when  a  man  takes  upon  him  to  devife  what  he  has  no 

power  over,  as  well  as  that  over  which  he  has  power, 

upon   a  fuppofition   that  his   will    mail   be   acquiefced 

und^r,  the  court  of  Chancery  compels  a  devifce,  if  he 

will  take  advantage  of  the   will,  to  take  entirely,  bir 

not  partiallv,  under  it;  there  being  a  tacit  condition  an- 

J   to  all  devifes,  that  the  devifee  do  not  difturb  t 

difpofition  which  the  devifor  has  made.     Then,  in  this 

cafe,  the  eftates  which  the  devifor  had  given  his  grand- 

I  foa  were  clearly  within  his  power;  he  had  given  them 

to  truftees  until  his  grandfon  attained  twenty-one,  aud 

.  had  difpofed  of  them  in  fuch  a  manner  as  that  there 

|  could  never  be  any  undifpofed   refidue  to  go  to   the 

|  grandfon  as  heir  at  law ;  then  furely  it  was  as  much  in 

the  power  of  the  court  to  make  this  bequeft  thus  limited 

to  be  a  fatisfa&ion,  if  the   party  would   ftand   to  the 

will,  as  in  other  cafes.     And   the   court  faid,  that  the 

grandfon,    therefore,    muft    have   fix   months    after  he 

comes  of  age  to  make  his  *  election,  whether  he  would     r  *  r^.  ] 

ftand   to  the   will  or   the  articles;  and  if  he  made  his 

election  to   (land  to  the  latter,  then  fo  much  of  the 

other  lands  devifed  to  him  as  would  amount  to  the  value 

of  the  lands  comprifed  in  the  articles,  and  which  were 

devifed  to  the  teftator's  daughters,  muft  be  conveyed 

to  them  in  fee. 

But  it  was  held,  in  thp  preceding  cafe,  that  the  fet- 
tlement,  made  upon  the  ion's  marriage,  would  have 
been  no  fa tis faction  for  the  eftates  meant  to  be  limited 
by  the  articles;  becaufe  that  deed  proceeded  upon  a 
confideration  quite  different  from  thofe  of  the  articles, 
the  perfons  claiming  under  them  being  purchafers  for  a 
confideration  entirely  new,  the  limitations  being  totally 
different."  It  would,  therefore,  have  been  abfurd  to 
have  called  that  a  fatisfacfion  for  another  thing  it  had 
nothing  to  do  with,  and  to  which  it  was  no  way  relative. 

But  if  fuch  articles  be  carried   into  execution  by  a  r- 
fettlement  made  after  the  marriage,  and  fubfequem  to  Reeves, 
the  birth  of  afon,  and  an  eftate  for  life  only  be  limited  %M?f' 

...,;:,  .  ,  J     ,  .    .        £t  vide  Ma- 

.   to  him   in  the  fettlement,  with  power  to  maice  a  join-  thews' 
ture,  although  by  the  articles  the  fon  would  have  been  c:ted 

tenant 
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l   '  55-  ]    tenant  in  tail  of  the  lands  bound  thereby,  *  yet,  if  fucn 
fettlement  be  made  with  the  concurrence  of  the  truftees, 
being   a  family  fettlement,  and  therefore  agreeable  to 
the  fubftantial  object  of  the  articles,  it  will  be  valid 
as  a  full  execution  of  the  articles  ;  and  a  court  of  equity 
will  not  fet   it  afide  in  order  to  make  the  fon  tenant  in 
tail,  although  he  be  thereby  prevented  from  incumber-  r 
ing  any  part  of  the  lands  fettled,  otherwife  than  as  he 
is  thereby  enabled. 
Wakely  r.  But  where  there  were  fuch  articles  and  no  fettlement, 

Wakcly,  cited  but  the  father  by  his  laft  will,  which  he  mentioned  to 
9  Mod.  130.  ke  jn  executjon  ef  the  articles,  devifed  the  eftate  to  his  1 
0  2  Vez.  639.  ^n  for  life,  remainder  to  his  firft  and  every  other  fon, 
Note,  sirjof.  &c.  in  tail  male,  with  remainders  over  ;  it  was  held  that 
of  the  rule1""3  the  execution  being  by  laft  will,  without  the  confent, 
«  that  what  of  the  truftees,  and  without  the  confent  of  the  fon,  who 
ought  to  be  was  then  of  age,  and  by  that  means  deprived  of  the 
trkeilasdlfnc"  power  of  makinS  a  jointure,  or  charging  the  lands 
emphatically'    f°r  provifion  for  younger  children,  the  devife  fhould  be 

obferves.that  a  fet  afide. 

rule fo  powerful      0  Courts    f  equity    ;n  the  conftruaion  of  executory 

it  is,  as  to  alter  0  1       /' 

the  very  nature  contracts  or  agreements,    eonlider    them  as  executed 

[  *  56*  ]     fr°ni  rne  time  of  their  *  being  entered  into,  unlefs  fome 

of  things,  to     other  time  be  appointed  for  executing  them  ;  it  being  a 

make  money     principle  of  thofe  courts,  that  where  one.  for  a  valuable 

land,  and,  on     r      r  1         -  ,  7.  r     1 

the  contrary,    conjideratton,  agrees  to  do  a  thing,  Juch  executory  contract 

to  make  land  is  to  be  taken  as  done  ;  and,  that  he  who  made  the  agreement 
money\I  Sjlk'Jkall  not,  by  neglecling  to  perform  it,  be  in  a  better  plight* 
appiyingk  to  ^Jan  &*&*  had  fairly  and  honejlly  performed,  without  delay* 
the  cafe  of        what  he  agreed  to. 

trnftees,  he  a  Thus",  where   A.   fon  of  B.  being  about  to  marry 

it  not  for'that6  an  orphan  of  the  city  of  London,  with  confent  of  parents 
nde,  it  would  on  both  fides,  feveral  fettlements  of  real  and  perfonal 
be  in  the  power  eft2te  were  mac|e  >jy  B.  thereupon  j  but,  the  licence 
ther  by  doing"  °f  tne  court  of  aldermen,  who  are  the  guardians  of  the 
or  delaying  to  city  orphans,  being  neceiTary,  they  were  applied  to  for 
do,  their  duty,  their  confent,  which  they  gave  upon  condition  that  the 
right  of  other  Settlements  mould  be  made  with  the  approbation  of 
perfon*.  vide  3  the  common  ferjeant,  A.  promifmg  and  agreeing,  and 
P.  Will.  215.  B#  undertaking  on  his  behalf,  to  take  up  his  freedom 
a  Frederick  of  the  city  zuithin  one  year  next  enfuing ;  of  which 
r'JT^Vck'>     agreement  an  entry  was  made  in  the  court-books.     No, 

X    P.  Will.  7.O.       &TL-  rJAJAJ 

4  Brown's Ca.  Part  °*  tms  agreement  was  performed.     And  A.  made 

Pari.  -..  his  will  and  died.     His  widow  then  brought  her  bill  to 

compel  a  performance  in  fpecie  of  the  agreement,  it 

*  having 
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having  been  entered  into  for  a  valuable  confidemtion,  [  *  57*1 
ely,  that  of  marriage ;  the  confcquence  of  which 
Id  be,  that  A.*s  perfonal  eftate  would  become 
ibutable,  one  third  to  the  widow,  another  third 
r  the  children,  and  the  remaining  third  only  would 
pafs  by  the  will.  And  it  was,  after  mature  confide- 
ration,  decreed  accordingly ;  for  A.  having,  upon 
good  confederation,  made  the  agreement  to  become 
a  freeman,  and  having  furvived  the  year,  in  which  he 
ftipulated  to  carry  it  into  execution,  mud,  in  equity, 
be  taken  to  have  been  a  freeman  from  the  time  of  the 
agreement  entered  into,  and  his  perfonal  eftate  be  dif- 
tributable  accordingly.  And  this  decree  was,  on  an 
appeal,  confirmed  by  the  houfe  of  Lords. 

And  not  only  the  vendor,  but  all    who  come  in  his  Hinton  r.Hin- 
place,  and  take  in  right  of  him,  are  bound  by  his  agree-  ton,fupra. 
ment ;    as    his   widow,    where   the  eftate  is   copyhold 
and   fhe  entitled  to  free  bench,  that  being  a  branch  of, 
and  arifing  from,  the  eftate  of  the  hufband  ;  or  a  man's 
heirs  ;  or  his  executors;  the  latter  of  whom  are  bound  yiJc  x  p,wj]j- 
of  courfe  without  being  named.  ?*'"  *    * 

Upon  this  principle,  namely,  that  the  wholo  eftate  is 
by  the  agreement  parted  with  in  equity  *  (courts  of  equity  [  *  58.  ] 
confidering  the  thing  as  done  from  the  time  it  ought  io 
have  been  done,  and,  confequently,  confidering  the  ven- 
dor from  thenceforth  as  a  truftee  for  the  vendee,  and 
all  who  come  in  his  place  as  bound  thereby)  a  bond 
creditor,  who  has  a  lien  upon  all  his  debtor's  Jands  of 
which  he  dies  feifed,  will,  if  the  debtor  article  to  con- 
vey his  eftate,  lofe  thereby  his  right;  for,  from  the 
time  of  the  articles  executed,  it  is  the  eftate  of  another, 
and  not  of  his  debtor. 

And  the  fame  rule  of  equity  applies  in  the  cafe  of  Per  Lord  Covr- 
a  creditor  by  judgment,  if  it  be  entered   up   after  arti- PTerf>  Peach  *• 
cles  entered  into  for  fale  of  the  debtor's  lands,  &c.  fofc^ioMtJd 
a  valuable   confideration  and  the  money  pald\    for  the  468, 
articles    bind    ^the    eftate    in    equity,    and,    therefore, 
muft    prevail    againfl:    the     claim    of    any    judgment 
creditor  mefne  betwixt   the   articles  and  the   convey- 
ance. 

But  in  fuch  cafe  the  confideration  paid  muft:  be 
adequate  to  the  thing  purchafed  ;  for  if  the  money  paid 
be  but  a  fmall  fum  in  reflect  of  the  value  of  the  land, 
the  purchafer  will  not  prevail  againfl  a  mefne  judgment 
creditor. 

*  There- 
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l      59-  J         *  Therefore,  where   A.   was  jointrefs  for  her  ■ 

v.EwlofWin-certa'n    lailcis>    remainder   in   tail    to   B.    her   hu|^H 

chdfca,  i  p      remainder    over;     and    B.    entered    Into   an   agreenj^H 

Wili.277.laft   with  A.  that  in  cafe  (he  would  make  to  him   a  conH 

2:>3,     tional    fur  render   of  her   eftate  for   life,    in    ord< 

enable  him  to  charge  part   of  the   lands   with  6oO^B 
after  the  jointrefs's  death,  he  would  fettle  the  retj^H 
together  with   the   equity   of  redemption,  upon  h'u^^^ 
for  life,  remainder  to  his  firft  and  other  fons,  C5V.  rt| 
mainder  over ;   A.    furrendered   the  lands  accor 
B.    fu  fie  red   a   recovery,    charged    the   eftate 

00/.  and   died   without  ever  fettling  the  lands  purfj 
ant  to  his  agreement,  being    at  his  death  indebted 
bond  and  judgment :    The   agreement  was   decreed 
fpecie  by  Lord  Harcourt>  and  that  decree  was  affii 
in  the  houfe  of  Lords.      A   queftion  then  arofe   bef 
Lord  Cowper^  Whether  the   judgment  creditors  of  A. 
who  were   puifne    to   the    agreement,    fhould   he   paid 
their  debts  ?    And  his  lordfhip  decreed  that  they  fhould; 
for  A.'s  equity  to  have  the  agreement  performed,  was 
not  irrong  enough  to  ftanu  in  the  way  of  the  creditor 
who  had  a  legal   lien    on  the   efrate  ;    for    that,  if  all 
[  *  60.  J    the  creditors  of  B.  fhould  come  in  and  be  paid  *  their 
debts,  the  efrate  to  be  fettled  would  be  an  overvalue  for 
what  A.  parted  with. 

It  is  obfervable,  on  the  preceding  cafe,  that  Lord 
Cowper  faid  he  knew  the   inducement  to  the    Lords  to 

.:m  the  decree  for  the  fpecinc  execution  of  the 
agreement,  was  the  propofal  of  the  plaintiffs  in  the 
fait  to  pay  the  debts  by  judgment  and  bond,  though 
that   claufe    had    been    left   out  in  the   decree  below  j 

lich  was  a  Irrong  motive  to  his  lordfhip  to  lay 
held  of  this  objection  of  inadequacy  of  confederati- 
on. 

But  itfeems  that  a  mortgagee  for  a  valuable  confix 
deration,  and   without  notice,  would   not  be  bound  by 
articles  of  agreement  made  previous   to  his  mortgaflM 
becaufe,  being  a  purchafer  under  a   contract  execu 
of  a  truitee  in  poffeiEon  without  notice,  he  may  pi 
his  mortgage  againft  the  intended  purchafer,  or  ceJ 

truji :  For  his  cafe  is  difringuilhable   from   that 
a  judgment  creditor,  inafmuch  as  he  lends    his   mo: 
upon  the  title  and  credit  of  the  land,  and  is  under 
obligation    to    enquire,     while   he  has    no    reafon 
iufpicion,     whether     the     mortgagor     has    previouily 

*  trail 
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transferred  his  right  to  another  $  and,  therefore,  [  *  61.  ] 
money  attaches  upon  the  land :  Befides*  a  mort- 
gagee has  no  other  remedy,  but  a  judgment  creditor 
;may  take  out  execution  againft  the  per  (on  or  the  goods 
sf  the  party  giving  it,  and  his  judgment  is  only  a  general 
.ecurity,  not  a  fpecific  lien  upon  the  land. 

Upon  this  ground^  namely,  that  the  property  in  an 
eftate  contracted  for  is  transferred  from  the  time  of 
the  articles  made;  it  is  held,  that  the  vendee  (hall  be 
liable,  if  there  be  no  laches  on  the  part  of  the  vendor 
in  fulfilling  his  part  of  the  contract,  to  all  contingen- 
cies happening  to  it,  in  the  intermediate  fpace  between 
Jthe  agreement  and  the  conveyance* 

Thus,  where  A.  on  the  behalf  of  B.  articled  to  Cafs v. Rndele, 
purchafe,  afc.  feveral  houfes  at  Port  Royal  in  Jamaica,  2  Vern-  a8°- 
by  which  articles  C.  covenanted  to  convey,  and  A.  on 
behal t  of  B.  covenanted  to  pay  800/.  for  the  purchafe; 
one.  hundred  pounds  whereof  was  afterwards  paid  in 
part :  and  then  C.  filed  a  bill  for  a  fpecific  perform- 
ance of  the  articles.  A.  the  defendant,  infifted,  that 
he  had  not  fufficient  effects  of  B.'s  in  his  hands,  and 
thrt  C.  had  not  made  out  a  good  title  to  the  houfes, 
by  which  means  *  the  agreement  had  not  been  per-  [  *  62.  ] 
formed,  and  that,  pending  this  fuit,  the  great  earth- 
quake happened  at  'Jamaica,  and  the  houfes  in  queftion 
were  entirely  deitroyed  and  fwallowed  up  ;  and  that, 
therefore,  this  agreement  ought  now  to  be  decreed 
in  fpecie.  But  the  court  of  Chancery,  notwithstand- 
ing the  eftate  pendente  lite  was  deftroyed  and  gone, 
decreed  a  fpecific  execution  of  the  articles :  Which 
,  it  is  faid,  was  affirmed  in  the  houfe  of 
Lords. 

But  Lord  Apjley,  fpeaking  of  this  cafe  in  that  of  Brown's  Ch. 
and  Roots,  obferved,  that  it  was  mif- reported ; Ca-  J37-  "* 
for  that  it  appeared  by  the  printed  cafes  in  the  houfe 
of  Lords,  in  December  1692,  that  a  tide  was  made  by 
C.  in  January  1691,  by  conveyance  executed,  and 
arthquake  did  not  happen  till  July  1692;  that  A. 
admitted  he  had  the  700/.  in  his  hands ;  and  that  the 
decree  was  founded  on  a  good  title  to  the  premifles 
having  been  conveyed  to  A. 

However,  although  the  preceding  cafe,  as  ftated 
by  Lord  Apjley,  does  not  fupport  VernorCs  re- 
port of  i%   yet,  the  general   principle   feems   founded 

Vol.  II.  C  in 
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£  *  63.  ]  in  reafon,  and  is  fupported  by  *  other  authorities 
equally  refpectable.  For  it  is  elearT  that  property 
abfrracted  from  pofTeflion,  being  a  moral  right,  may 
pafs  by  a  bare  agreement,  and  that  the  vendor's  re- 
taining the  pofleilion  of  a  thing  under  contract  of 
fale  until  a  future  timey  does  not  prevent  the  right  of 
property  from  being  inltantly  transferred  to  the  ven- 
dee. The  right,  and  the  enjoyment  of  the  right, 
are  two  ditrinct  things,  as  is  the  contract  and  its  exe- 
cution. Nothing  more  is  requisite  for  transferring 
^he  right  of  property  but  the  aflent  of  the  proprietor, 
and  that  aiTent  has  its  full  effect  the  moment  the  con- 
tract of  fale  is  made,  and  divefts  the  vendor  of  his 
right  of  property  in  favour  of  the  vendee,  unlefs  it  be 
ctherwife  agreed.  But  the  enjoyment  of  the  right, 
which  relates  to  the  execution  of  the  contract,  may 
be  fufpended  until  the  vendor  has  laid  down  the  mo- 
ney agreed  on,  or  on  any  other  account,  and  the 
vendee  will  not  thereby  be  iefs  the  proprietor  of  the 
thing  fold.  In  fbch  cafe  the  feller,  from  the  time  of 
the  bargain  made,  is,  as  it  were,  indebted  to  the 
buyer  for  a  thing  in  kind,  and  therefore  cannot  be 
affected  by  any  accidents  arifing  without  any  fault  in  II 
him. 
-  f  #  64.  1        *  The  courfe  of  authorities,  fo  far  as  they  go,  arc 

agreeable. to  the  principles  above  frated. 
Reeves's  Hift        Thus,   where  a  man  feifed  of  land   in  jure  uxoris 
Comm  Law,    fold   four  hundred  oaks  for   20/.  and  half  were  taken 
373,374-  Man-  during   the  life  of  the  wife,  and   then  (he  died,  and 
apfwilPiu  tne  Daron  not  being  tenant  by  the  curtefy,  the  heir 
entered,  and  the  hufband    brought  an  action  of  debt 
for   the   remaining   half  of  the  money  (the  other  half 
having  been    paid   in  the   wife's  life   when  the    trees 
were  removed)  ;  it  was  held  by  the   whole  court,  that 
the  action  lay  :  Becaufe  the  contract   was  good  at  the 
time  of  the  bargain. 
Ibid.  In  like   manner  it  was  held,  that,  Ihould  a  horfe, 

18  Ed.  4.  5.  after  being  fold,  die  in  the  ftable  of  the  vendor  between 
the  fale  and  the  delivery,  the  vendor  might  have  debt 
for  the  price.  It  was  at  the  pleafure  of  the  vendor  to 
retain  the  horfe  till  he  was  paid  the  price,  and  yet  he 
could  not  have  an  action  of  debt  till  the  horfe  was 
delivered ;  the  property,  however,  was  in  the  buyer 
by  the  bargain,  fo  that  if  he  tendered  the  price,  and 
it  was  refuted,  he  might  take  the  horfe,  or  have  deti- 
nue for  it. 

So 
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*  So  where  one  by  articles,  reciting  that  he  had  an  L  *  65.  j 
cftate  in  a  church  leafe,  covenanted  to  convey  his  ^p1^^^"' 
title  to  the  fame  by  fuch  a  day  to  another,  as  the  cove- 
nantee's counfel  fhould  advife,  and  it  happened  that, 
after  the  articles,  and  before  the  time  appointed  for 
the  conveyance,  one  of  the  lives  dropt ;  the  quell  ion 
was,  Upon  whom  the  lofs  fhould  fall  ?  And  it  was 
decreed  by  t^e  lord  keeper,  that,  in  regard  here  was 
no  default  in  the  feller  in  making  the  conveyance,  the  lofs 
of  the  life  ought  to  be  borne  by  the  purchafer  :  Upon 
the  fame  principle  on  which  it  would  be  held,  that  if 
the  reversioner  had  articled  to  fell  the  reveriion  expec- 
tant upon  two  lives,  and  one  of  them  had  died  before 
the  conveyance,  the  purchafer  ihould  then  have  the 
benefit  of  it. 

And  where  the  bill  was  to  be  relieved  againft  a  con-  Stent  v£a;hs, 
tra£r,  in  writing,  on  which  a  judgment  had  been  ob-  2    *  . 

tained,   and  damages  given,    and   which   was  for  the 
fale  of  eleven  fhares  of  the  Luftring  Company,  at   58/. 
a  fhare,  with   the    10/.  per  cent,  which  the   company 
had  called  in,  and  which  the  feller  had  agreed  to  pay; 
the  articles  were  dated  the  10th  of  Augufl  1720,  and 
the  money  was  ftipulated  to  be  paid  on  the  then  next 
opening  of  the  company's  books,  *  at  which  time  the    [  *  66.  ] 
defendant  was   to  transfer  the  (hares  to  the  plaintiff; 
the  fcrivener  drew  the  articles  according  to  thefe  in- 
ductions ;  but  at  the  meeting  of  the  parties  in  order 
to  feal,  the  defendant,  the  feller   of  the  ftock,  infifted 
that  he  would  not  fell,  unlefs  the  plaintiff  would  agree 
to  pay  the  purchafe  money  at  all  events  at  fuch  a  day 
certain,  whether  the  books  did  then  open  or  not  ;  and,  the 
irock   being  then  rifen,  the  plaintiff  confented  to  exe- 
cute an  indorfement  on  the  articles  to  that  purpofe; 
which  articles  and  indorfement  were  executed  at  the 
fame  time  in  a  tavern  :  On  the  2Cth  of  Augufl,  afire 
facias  iffued  to  repeal  the  patent  granted  to  this  com- 
pany, and  at  the  fame  time  a  proclamation  was   pub- 
lifhed  to  forbid  proceeding  in  transfers ;  and  an  acl:  of 
parliament  afterwards   paffed,    making  it  a  premunke 
to  have  any  dealings  with   thefe  bubbles  ;  the  company 
remitted  the  call  of  10/.  per  cent,  and,  in   lieu   thereof", 
accepted  2/.  per  cent,  but  never  afterwards  opened  their 
books;  nor,  as  their  own  fecretary  depofed,  were  they 
ever  likely  fo  to  do  :   Although  the  Mafter  of  the  Rolls 
confidering  it  as   againft   natural  juftice  that  any  cue 
fhould  pay  for  a  bargain  that  he  cquld  not  have,  and 

C  2  that 
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[  *  67.  ]  that  there  ought  to  be  a  quid  *  pro  quo,  whereas,  in 
this  cafe,  the  defendant  had  fold  the  plaintiff  a  mere 
bubble  or  moonjliine,  and  a  thing  which  it  was  impcjfible 
fhould  ever  be  made  good  to  the  plaintiff,  it  being 
clear  that  the  company  could  not  juftify  any  more 
transfers)  held,  that  the  money  could  not  be  faid  to 
be  due  in  confeience,  fuppofing  the  plaintiff  incapable 
of  coming  at  that  which  he  had  contracted  for,  and 
in  confideration  whereof  he  was  to  pay  his  money, 
and  thereupon  decreed  a  perpetual  injunction  and  fatis- 
faction  to  be  entered  upon,  the  judgment;  yet  Lord 
King,  on  a  re-hearing,  recommended  the  parties  to 
ihare  the  lofs,  and  it  was  agreed  accordingly. 
Mortimer  v.  And   in  the  cafe  of  Mortimer  and   Capper,    where 

Capper,  Bro.  Qm  contracted  to  fell  M.  a  piece  of  ground  for  200/. 
Et  vide  Bald  anc*  -5°^  a  year  annuity  to  the  vendor  for  life,  the  vendee 
win  v.  Boulter,  to  pay  M.  a  mortgage  thereupon;  and  C.  was  found 
cited  ibid.  drowned  two  days  after  the  contract  was  reduced  into 
writing;  a  bill  was  filed  againft  the  heirs  at  law  of  C. 
for  a  fpecific  performance.  The  agreement  appeared 
to  have  been  fairly  made,  with  the  approbation  of  C.'s 
family;  but  it  was  objected,  that  no  payment  of  the 
[  *  68.  ]  annuity  having  been  ever  made,  the  *  contract  was 
void.  oW,  per  Lord  Chancellor,  To  decree  for  you 
I  muft  lay  down  as  a  rule,  where  a  bargain  depends 
upon  a  contingent  event,  which  chance  both  the  par- 
ties know ;  that,  if  the  chance  turns  out  againft  one 
of  the  parties,  he  muft  be  difcharged  from  his  contract. 
This  contract  cannot  be  impeached  on  any  other 
ground,  than  that  the  annuitant  died  before  payment ; 
that  the  bargain  has  turned  out  all  advantageous  to  one 
party,  which  was  fuppofed  to  have  been  fortuitous. 
Enquiry  muft  be  made  as  to  the  value  of  an  annuity 
for  the  life  of  C.  in  order  to  introduce  the  queftion, 
Whether  an  eftate  being  difpofed  of  for  an  annuity, 
which  is  a  contingency,  the  contract  (hall  fall  to  the 
ground  if  no  payment  of  the  annuity  fhall  be  made  ? 
1  think,  if  the  price  was  fair,  the  contract  ought  not 
to  be  cut  down,  merely  becaufe  the  annuity,  which  is 
a  contingent  payment,  never  became  payable. 
Supra,  ;  P.  But  Wright,  Lord  Keeper,  feemed  to  be  of  opinion, . 

"V/xll.  bz.  in  the  cafe  of  White  and  Nutt,  that  if,  in  that  inftance, 

all  the  lives  had  dropt  before  the  execution  of  the 
conveyance,  it  might  have  been  another  confidera- 
nonj    for,    that   th£  money  was  to  be  paid  upon   the^ 

*  conveyav.c?\ . 
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*  conveyance ;  and,  as  no  eftate  would  then  have  been    [  '  "9*  4 
left,    there   could    have   been    no   conveyance.      And 

Sir  Jofeph  Jekyl,    Matter  of  the  Rolls,  'put  a  fimilar 

inftance  in  the  cafe  of  Stent  and  Bailis\  for  he  obferved  Supra,  a  Will. 

that,  if  he  fhould  buy  a  houle,  and,  before  fuch  time  22°- 

as  he,  by  the  articles,  was  to  pay  for  the  lame,  the 

houfe.  fhould  be   burnt  down  by  cafualty  of  fire;    he 

would  not  in   equity  be  bound   to  pay  for  the  houfe, 

and  yet  the  houfe  might  be  built  up  again. 

Now  it  is  obfervable  upon  the  preceding  ditla,  for 
they  amount  only  to  inftances  put  by  way  of  illuftra- 
tion,  that  the  validity  of  Sir  "Jofeph  Jekyfs  decifion, 
in  conformity  to  the  cafe  he  here  puts,  was  doubted 
of  by  Lord  King,  in  confequence  of  which  a  compro- 
mife  took  place;  and  that  Sir  Nathaniel  Wright 
founded  his  obfervation  on  the  ground,  that  the  money 
was  exprefsly  fripulated  to  be  paid  on  the  conveyance 
being  made,  but  this  feems  not  to  be  putting  the  cafe 
fairly;  for  the  fame  observation  would  have  applied 
with  equal  force  to  the  cafe  there  in  queftion  :  Be- 
caufe,  if  the  contract  be  to  be  viewed  in  that  light, 
the  ftipulation  was,  to  convey  the  eftate  in  the 
condition  which  it  was  in  at  the  time  of  the 
:*  bargain  made ;  and  I  fhould  apprehend  that,  to  have  [  *  jo.  ] 
fnaintained  an  a£lion  upon  a  covenant  to  pay  on  con- 
veyance aclually  made,  it  mult  have  been  averrcJ, 
.that  the  vendor  had  conveyed  an  eftate  for  three  lives, 
and  that  the  lives  were  in  effe.  But  the  true  principle 
feems  to  be,  that,  in  equity,  if  the  party  agreeing  to 
•convey  have  a  good  title,  and  be  able  io  to  do  at  the 
time  of  the  bargain  entered  into,  and  be  clear  from  the 
.imputation  of  delay  in  performing  his  part  of  the 
agreement,  the  contract  is  there  confidered  as  then 
executed ;  the  fubfequent  conveyance  being  only 
matter  of  form,  the  fubftance  being  the  bargain. 
From  that  inftant  then  the  property  is  changed,  and 
whatever  cafualries  fall  thereupon  fhould,  it  feems,  be 
borne  by  the  new  owner.  Suppofe  the  money,  to  be 
paid  for  the  bargain,  be  in  fuch  a  predicament  as  to 
be  clearly  identified ;  as  if  it  were,  by  confent  of  both 
the  parties  to  the  agreement,  depofited  with  a  third 
perfon  in  two  or  three  bags,  to  make  good  the  pay- 
ment on  conveyance  made,  and  any  cafualty  happen  to 
it,  as  if  for    inftance,   one  of  the  bags  were    ftolen  ; 

•  it  feems  clear  that,  upon  the  principle  of  the 
:  cafe  of  White  and  A«rr,  the  vendor  muft  be 
,  the    lofer,     for    the     fubjeft    feems     immaterial    if 

the 
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t  7I#  3  *  the  agreement  attaches  upon  it,  and  it  be  bound  by 
the  bargain.  Suppofe  the  conveyance  were  made, 
and  the  holder  of  the  money  refufed  to  deliver  it,  would 
not  the  vendor  be  the  proper  perfon  to  bring  trover  for 
it  ?  for,  in  confideration  of  the  conveyance  made,  it  is 
become  his  money  in  law ;  therefore  what  the  actual 
conveyance  effects,  at  law,  the  agreement  effects  in 
equity.  If  this  reafoning  be  juft,  what  difference 
could  it  make  if  two  bags  were  loft  and  the  third  re- 
maining ?  it  is  fubmitted  it  could  make  none;  for  it  is 
not  the  quantum  of  lofs  that  muft  decide  who  is  to  bear 
it,  but  the  ownerfhip.  The  niajus  or  minus  muft  be 
immaterial.  Then,  if  the  whole  money  were  loft, 
being  actually  identified  and  proved  to  be  that  bound 
by  the  contract,  the  principle  would  not  be  thereby 
altered.  The  vendor  would  be  the  fufferer.  Is  it  not 
equal  equity  then,  that,  if  the  lands  were  loft,  the  ven- 
dee (hould  ftapd  to  the  damage  ?  This  is  precifely 
agreeable  to  the  reafoning  of  Sir  Nathaniel  Wright  in 
the  fame  cafe ;  for  he  fays,  the  vendee  (hall  take  it, 
though  a  life  be  fallen,  in  like  manner  as,  if  the  arti- 
cles had  been  for  fale  of  a  reverfion  expectant  upon 
two  lives,  and  one  of  them  had  died  before  the  con- 
f  *  72.  ]  veyance>  the  purchafer  fhould  have  had  the  *  benefit 
of  that;  for,  fays  he,  in  fuch  cafe,  in  equity,  the 
eftate  is  as  conveyed  from  the  time  of  the  articles  fealed. 
Why  then,  if  that  be  true,  and  both  lives  upon  which 
the  reverfion  was  expectant  had  fallen,  the  vendee  muft 
Mannings  have  had  the  benefit  ?  becaufe  the  number  of  lives 
caie,  2  P.  Will,  falling  could  not  have  altered  the  principle,  that  the 
¥l-  ejiate  was,  in  equity,  as  if  conveyed  ab  initio. 

Lord  Thurlow,  fpeaking  to  the  defendant's  counfeJ, 
in  the  cafe  of  Mortimer  and  Capper,  fays,  u  to  decree 
for  you,  it  muft  be  laid  down  as  a  rule,  that  where  a 
bargain  depends  upon  a  contingent  event,  which  chance' 
both  the  parties  know,  if  the  event  turns  out  againft 
one  of  the  parties,  he  muft  be  difcharged  from  his  con- 
tract. Then  it  is  to  be  impeached  upon  this  ground, 
namely,  that  the  bargain  has  turned  out  all  advantage- 
ous to  one  party  which  was  fuppofed  to  be  fortuitous  •/* 
and  the  Chancellor  concludes  with  faying,  u  that  if  the 
price  be  fair,  the  contrail:  ought  not  to  be  cut  down 
merely  becaufe  the  annuity,  which  was  a  contingent 
payment,  never  became  payable."  Woujd  not  the 
fame  reafoning  have  applied  to  the  cafe  of  White 
and  Nutt,  fuppofmg   all   the  lives  had   died  ?     That 

bargain 
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*  bargain  was,  for  an  eftate  determinable  upon  the  [  *  73-  1 
contingency  of  three  lives  being  exhaufted,  which 
chance  both  the  parties  knew.  Why  then  fhould  the 
contingency  of  all  the  lives  dying  in  one  cafe  vary  the 
contract,  more  than  the  contingency  of  the  annuitant's 
life  failing  in  the  other  ;  or,  why  fhould  the  fact  of 
there  being  no  eftate  to  convey  at  the  time  of  convey- 
ance, in  one  cafe,  affect  the  principle  more,  than  the 
fa&  of  there  being  no  annuity  to  pay  at  die  time  of  the 
conveyance  fhould  affecl:  it  in  the  other  ?  0 

But,  it  may  perhaps  be  faid,  that  there  is  an  evident 
diftin£Uon,  not  only  between  a  contract  for  fale  of  an 
annuity,  and  one  for  fale  of  an  eftate  for  lives,  but  alfo 
between  thofe  contrails  and  a  contract  for  fale  of  an 
abfolute  eftate ;  for  the  former  are,  upon  the  face  of 
them,  contracts  for  contingencies,  the  latter  is  not  fo. 
I  confefs  fuch  an  obfervation  would  not  furnifh  in  my 
mind  any  ground  for  a  diftinclion.  An  annuity  is  de- 
terminable by  the  cafualty  of  the  life  during  which  it  is 
payable  falling  in  ;  an  eftate  for  lives  is  in  its  nature  to 
ceafe,  when  the  lives  during  which  it  is  to  continue  no 
longer  exift ;  an  abfolute  eftate  in  lands  is  alfo  expofed 
to  thofe  convulfions  of  nature  to  which  the  land  that  is 
the  fubjecl:  of  *  it  is  liable ;  and  a  houfe  may  be  confumed  [  *  74.  ] 
by  fire.  Every  one  who  treats  refpecttng  either  of 
thefe  fubjects  muft  be  aware  of  thefe  chances,  and 
being  aware  of  them  muft  be  confidered  as  making  his 
bargains  with  the  full  knowledge  of  the  pofllbility  of 
their  happening ;  the  only  difference  feems  to  be,  that 
fome  of  the  casualties  are  more  probable  to  happen  than 
the  others :  But  all  are  equally  incidental  to  the  feveral 
fubjedis  expofed  to  their  influence. 

If  any  diftin&ion  can  be  made  in  the  cafes  put,  it 
feems  to  me  that  it  muft  be  in  favour  of  the  vendor  of 
the  abfolute  eftate  in  lands  fwallowed  up  by  an  earth- 
quake, or  of  the  houfe  deftroyed  by  fire,  and  not  in 
favour  of  the  purchafer  in  confideration  of  a  contingent 
payment  (as  of  an  annuity)  whereon,  by  reafon  of  the 
death  of  the  annuitant,  nothing  becomes  due  ;  for  fuch 
a  cafe,  it  appears  to  me,  might  be  fairly  contended  to 
fall  within  the  diftindiions  I  have  before  mentioned, 
where  that  party  who  has  performed,  and  by  the  fame 
reafon  where  that  party,  who  is  ready  to  perform  his 
part  of  the  agreement,  is"  in  Jf  at  u  quo  :  As  in  the  cafes 
of  Lord   Fever/ham  and   JVatfon^    and  of  Powell  and 

Pellet : 
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[      75'  ]    Pellet-,   becaufe  the  *  feller  of  the   annuity  has  paid 
nothing  ;  he  b.3s  done  nothing  towards  performs n 
his  part  of  the  agreement ;  and  it  is  become  impoilible, 
as  to  part,  that  he  (hould  :    The  contingent  paymeR^B 
never  commenced  nor  can   commence,  neither  Ac 
admit  of  compenfation  ;  where   then   is   the   equity  of 
his   cafe  ?    If  he  brought  an  actio  the  agreemenr, 

he  could  (hew  no  real  damage  ;  he  could  therefore  reco- 
ver only  a  nominal  one.  We  are  to  recollect,  in  con- 
sidering thefe  kind  of  cafes,  that  the  interposition  of 
the  court  is  difcretionary,  and  the  title  to  demand  it, 
is  to  be  raifed  on  an  equity  derived  from  circumftances. 
That,  therefore,  although  that  difcretion  be  not  arbi- 
trary, fo  as  for  the  court  to  be  warranted  to  deny  its 
interpofition  where  that  equity  is  to  be  found,  yet,  it  is 
abfolutely  arbitrary,  when  all  the  circumftances  of  the 
cafe  do  not  concentrate  to  raife  that  equity.  Minute 
incidents  then  may,  in  fome  cafes,  turn  the  balance 
either  way.  Nothing  can  afford  a  flronger  ground  to 
refufe  the  aid  of  the  court,  than  that  it  is  impoffible 
for  the  one  party  to  have  a  compleat  performance,  and 
that  the  other,  who  feeks  for  it,  is  in  precifely  the 
fame  predicament  as  he  was  at  the  time  at  which  he 
entered  into  the  agreement. 
£  #  76.  ]  *  2ut  the  cafe  is  different  as  to  the  vendor  of  an 
eflate  fwallowed  Up,  or  houfe  burnt  down  ;  becaufe, 
had  he  not  been  bound  by  the  agreement,  he  might 
have  fold  this  property,  to  others,  and  the  conveyances 
might  have  been  fooner  compleated  ;  the  parties  con- 
tracting are  not  in  the  fituation  they  were  in  at  the  time 
of  the  contract  made;  it  ought  therefore,  in  equity, 
to  be  rendered  efficacious  ab  Initio,  thereby  to  deter- 
mine on  whom  the  cafualty  (hall  fall.  if,  after  fuch  a 
contract,  and  before  its  completion,  an  accident  hap- 
pened favourable  to  the  holder  of  the  lands;  as  if  an 
earth  ufeful  in  a  particular  manufactory  were  difcovered 
in  the  neighbourhood,  or  any  other  collateral  cafualty 
cf  the  like  nature,  the  vendor  would  notwithstanding  he 
bound  to  his  bargain  ;  furely  then  it  is  confident  with 
equity,  that  he  lhould  not  fujfer  by  a  cafualry  operating 
againft  the  vendee, 
pope  v.  Roots  As  to  the  cafe  of  Pope  and  Roots,  that  feems  to  me  to 
7  Bro«n's  Par.  fall  within  another  principle  of  equity.  There  A. 
Ca.  148.  feized  in  fee  of  certain  tenements    then  in  mortgage, 

being  fixty  years  of  age,  and  in  perfect  health,  with  a 
view  to  increafe  his  income  for  his  life,  in  July  1770 


bv 


EXECUTORY    CONTRACTS,    &c. 

agreement  in  writing,  contracted  with  B.  *  in  con-    [  *  77*  ] 
leration  of  is.  and   of  an  annuity  of  70/.  payable  by 

as  therein  mentioned  on  or  before  the  1  It  day  of 
ber  then  next  enttiin?,  to  convey  thofe  tenements 
to  him  and  his  heir:  free  from  incumbrances;  and  it 
was  agreed,  that  A.  fhould  receive  the  annuity  from 
the  5:h  of  April  then  laft  pair,  and  B.  mould  take  the 
and  profits  of  the  tenements  from  the  fame  day. 
This  agreement  ould  not  be  performed  at  the  day,  by 
reafon  of  the  indifponti^n  of  the  mortgagee,  and  two 
days  after,  viz.  the  2d  of  November,  A.  met  with  a  hurt 
pn  horfeback,  that  occafioned  his  death  on  the  12th  of 
th :  fame  monrh  :  Then  B.  inftituted  a  fuit  againft  the 
repreientative  of  A.  for  a  fpecific  performance  of  this 
agreement,  offering  to  allow  them  the  half  yearly  pay- 
ment of  the  annuity  of  70/.  that  became  due  on  the  5th 
of  October  preceding  A.'s  death.  It  was  objected,  that 
the  agreemeni  was  unfair  and  unreasonable,  it  being 
proved  that,  at  the  time  of  making,  it  was  a  very  hard 
bargain ;  for  the  eftate  was  then  worth  upwards  of 
$cx/.  and  the  annuity  might  have  been  bought  for  lefs 
than  590/.  And  that  an  annuity  of  95/.  for  the  life 
of  A.  inftead  of  an  annuity  of  78/.  fuppofing  him  to 
have  been  in  full  health,  would  have  no  more  than  a 
*  reafonable  confederation  for  the  purchafe  of  the  eftate  {  *  78.  ]J 
in  queftion.  Befides,  it  was  faid,  that  B.  had  not  car- 
ried the  agreement  into  execution  on  his  fide,  by  paying  the 
annuity  on  the  $th  of  Oclober,  %vhen  it  became  due ;  and 
on  thefe  grounds  the  plaintiff's  bill,  fo  far  as  it  fought 
a  fpecific  performance,  was  difmiffed,  and  that  difmiflal 
affirmed  on  appeal  to  the  houfe  of  Lords. 

Now,  although  inadequacy  of  price  alone  is  not, 
when  all  parties  are  informed  refpeEling  that  about  which 
they  are  contrasting,  a  fufficient  ground  for  a  court  of 
equity  to  refufe  to  give  its  fan£tion  to  a  contract,  unlefs 
the  confederation  be  inadequate  in  a  degree  that  will 
warrant  the  court  to  conclude  fraud  from  the  internal 
evidence  the  tranfaclion  itfelf  furnifhes,  yet  it  is  a  ftrong 
inducement  to  a  court  of  equity  to  feize  upon  any  other 
ground  that  the  cafe  may  furnifh ;  which,  coupled 
with  that,  may  warrant  it  to  refufe  its  interpofition.  ' 
And,  therefore,  the  court  of  Chancery,  and  alfo  the 
houfe  of  Lords,  coupling  together  the  inadequacy  of 
the  price,  and  the  omiflion  on  the  part  of  the  purchafer 
of  the  eftate  to  perform  his  part  of  the  contract  by 
payment  of  the  annuity,  when  the  firft  half  year  be- 
came 


t  *  79-  3 
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came  due,  *  confidered  him  as  not  intitled  to  the  favouf 
of  a  court  of  equity  ;  in  which  way  of  taking  up  the 
queftion  they  were  warranted,  as  well  by  the  principle 
that  governed  Lord  King  in  the  cafe  of  Powell  and 
Pi/let,  as  by  that  which  influenced  Lord  Cowper  in  the 
cafe  of  Finch  and  Lord  Winchelfea. 

But  if  the  tranfaction  be  not  a  contract  of  fale,  pro- 
perly fo  called,  but  an  agreement  which  obliges  the 
parties  to  make  fuch  a  contract  at  a  certain  or  uncer- 
tain time,  then  the  feller  remains  proprietor  of  the 
thing  fold,  and  is  confequently  liable  to  accidents  and 
cafualties.  The  effect  of  fuch  an  agreement  being 
merely,  that  the  feller  engages,  Firft,  Not  to  make  a 
contract  of  fale  with  another,  in  regard  to  the  thing 
bargained  for,  before  the  time  limited  is  part ; 
and,  Secondly,  To  deliver  the  thing  at  the  price 
agreed  on,  when  the  contract  of  fale  (hall  be  com- 
pleated  by  the  performance  of  the  obligation  on  both 
fides. 

Where  money  is  appropriated  to  be  inverted  in 
lands,  and,  by  unforefeen  accidents  arifing  from  no 
neglect  of  any  party  interefted,  it  *  fuffers  a  lofs, 
the  parties  intitled  and  interefted  therein  muft  contri- 
bute equally. 

Thus  where  A.  on  marriage  of  his  fon  I.  with  E. 
covenanted,  by  articles,  in  17 18,  to  add  3000/.  to  the 
portion  of  E.  which  was  3000/. ;  and  that  the  6000/. 
fhould  be  paid  into  the  hands  of  truftees  to  be  inverted 
in  a  purchafe  of  lands  to  the  ufe  of  I.  for  life,  remainder 
to  E.  for  life,  remainder  in  ftrict  fettlement;  and  two 
terms  were  to  be  limited  to  truftees,  one  to  raife  2000/. 
for  the  portions  of  younger  children,  payable  at  twenty- 
one  or  marriage,  or  1000/.  for  the  portion  of  a  younger 
child,  the  other  for  raifing  3000/.  for  the  portions 
of  daughters  in  cafe  there  was  no  iflue  male  of  the 
marriage  ;  and  the  money  was  to  be  put  out  on  govern- 
ment or  other  fecurities,  at  the  difcretion  of  the  truftees, 
until  a  proper  purchafe  could  be  found ;  and  the 
intereft  of  the  money  was  to  go  as  the  lands  when 
purchafed  :  The  money,  which  ftood  out  in  South, 
Sea  annuities,  was,  in  1720,  fubfcribed  by  the  truf- 
tees into  the  South  Sea  Company,  and  by  the  lofs  of 
that  year  was  reduced  to  about  3000/.  Then  the 
eldeft  fon  filed  his  bill  againft  the  truftees,  his  father, 

mother, 
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*  mother,  brothers,  and  fitters,  to  have  the  money  laid    C  *  8 1.  J 
out  in   a  purchafe  of  lands,  to  be   fettled  purfuant  to 
the  articles;  and  that  the  fhares  of  the  younger  chil- 
dren  might   abate   in   proportion   to   the  lofs.      And  it 
was  argued,  that  this  lofs  could  not  fall  upon   the   truf- 
tees,  for  not  only  the  a&  of  parliament   refpe£iing   the 
South-fea   company   indemnified   the   truftees,  but  the 
articles  alfo  authorized  them  to  place  out  the  money  vs> 
they  pleafed.     That  therefore   the  juftice  of  the  cafe 
was,  that  the   younger   children   (hould  abate   in   pro- 
portion with  the  elder  fon  ;   and  as  by  the  articles   they 
were,    if  there   was  a  fon   to   have  one-third    of  the 
whole  money,  fo  they  ought  to  have  the  fame   propor- 
tion  of  what  was  left.     On  the  ether  hand  it  was  con- 
tended  on  behalf  of   the  younger  children,  that  there 
was   no  cafe   in   which  fuch  z  lofs  had  been  decreed  to 
fall  on  one  that  had  a  charge  on   the  inheritance  ;  that 
the  charge  was  certain,  the  value  of  the  lands  to  be 
purchafed    was    uncertain ;    the   charge   remained   the 
fame,  whether  the  lands  to  be  purchafed  were  of  more 
or  lefs   value  •,  and  that  the  money  being  to  be  laid  out 
in  lands   was   to  be  confidered   as  a  real  eftate,  and  if 
the  lands   had   been   purchafed  and  fallen  in  value,  yet 
this  certain  pecuniary  charge  muff,  have  been  *  raifed ;    [  *  82.  1 
that  the  money,  at  the  time  of  the  articles  entered  into, 
was  invefted  in  South-fea  annuities,  which  might  fall  in 
value,  yet  the  parties  had  not  provided  for  an  abatement 
if  fuch  a  cafe  happened ;    that,  fuppofe  the  flock  had 
jifen  according  to  the  expectation  of  the  parties,  the 
younger  children  would  have  been  no  gainers   by  the 
rife,  but  the  plaintiff  would  have  had  all  the  benefit, 
fo  by  parity  of  reafon  he  ought  to  bear  the  lofs;  fo  if 
the  money  had   been  laid  out  in  lands,  the  mines,  ef- 
cheats,  and  other   cafual   profits,  would  have  been  his. 
But  the  court  diftinguifhed  between  cafes  where  the 
money  had    been  inverted,   and    this  cafe.      Here  the 
money  had  not  been  laid  out  in  a  purchafe,  and  a  defici- 
ency had  happened  by  placing  it  out  in  a  lawful  way 
allowed  by  acl:  of  parliament,  which  includes  the  con- 
lent  of  every  one ;  and   the  truftees  had  the  authority 
of  the  parties  to  difpofe  of  it  at  their  pleafure.     If  any 
n  had  been  made  it  would  have  gone  to  all  the  chil- 
dren in  proportion,  as  had  been  judged   in  the  court; 
then,  if  a  lofs  had  happened,  if  the  fame  proportion  of 
what   remained  were  given  to   the  younger   children, 
they  had  all  that  was  defigned  them  5  the  parties  to  the 

articles 
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articles  never  defigned  that  the  younger  children  fhould 
I  *  $3-  ]  nave  two-thirds  of  *  the  money,  but  one-third  onl 
and  thev  defigned  to  provide  for  all  the  children, 
therefore  the  younger  children  muft  abate  in  proportion 
to  the  lofs. 

Having  confidered  the  principles  by  which  courts  of 
equity  govern  themfelves  in  the  exercife  of  their  jurif.t 
diction  in  decreeing  contracts  in  fpecie;  I  (hall  next < 
jcall  the  reader's  attention  to  the  effects  and  confequences 
which  flow  from  this  head  of  equity. 

The  principle,  upon  which  this  equity  is  founded-, 
being  the  rule,  that  whatever  is  flipulated  to  be  done 
i Vcz.i 75,196.  (liall  be  there  confidered  as  done;  it  fellows,  as  a  ne- 
ceffary  confequence,  that  money  contracted  to  be  laid 
out  in  lands,  being  from  the  time  of  the  contract  bound 
thereby,  muff,  from  thenceforth,  be  taken  as  land. 

And  the  fame  principle  will  equally  apply  vice  verfa\ 
Gi'b.  Hift.  Ch.  namely,  that  lands,  by  agreement  flipulated  to  be  turned 
243,  Lord         into  money,  fhall  from  thenceforth,  being  bound  there- 
Bod"enr°ke V'     k)S  betaken  as  money;  and,  therefore,  if  a  man  by 
Ch.Rcp.  iiv.  articles  agree  to  fell  his  eftate,  and   part  of  the  money 
[  *  84.  j     be  paid,  and   then  he  die  before  the  *  conveyances  are 
perfected,  and  the  vendee  is  willing  to  be  off  his  bar- 
gain and  lofe  the   money  already  paid,    and   the    heir 
of  the   purchafer  likewifc  defires  that  the  bargain  may 
not  proceed  ;  yet,  if  the  executor  of  the  vendor  prefer 
his   bill    againft   the   purchafer  and  the  heir  of  the  ven- 
dor to  have  the  conveyance  compleated,  and  the  reiidue 
of  the  money  paid  to  him,  a  court  of  equity  will  de- 
cree it:    Becaufe,  from  the  time  of  the  bargain,  the 
land  of  the  vendor  is   to  be  looked  on   in  a  court  of 
equity  as  money,  and   to  belong  to  his  executors;  for 
he  by  his  bargain  has  turned  it  into  money. 

But  this  rule  of  equity  only  applies,  where  the  con- 
tract to  turn  land  into  money,  or  money  into  land,  is 
pofitive;   for,  if  a  power  of  election  be  left  in  one  of 
the  parties,    there,  he  muff,    by   fome   act,    (hew    his 
intention  to  change  the  fubject  from  what  it  is,  or  a 
court  of  equity   will  not  confider  it  otherwife,  than  as 
Cnrtln^v.May,  in  its   proper  (hape :    Therefore,  where   A.    gave   B. 
M.  teim,         500/.  in  truft,  that  B.  fhould  lay  out  the  fame  upon  a 
c\tcdzMk.2$6,Purcbafe  of  lands,  OR  put  the  fame  out  on  good  securj- 
etvideKectkby  Tir.s  for  the ' feparate  uje  of  his  daughter  H.  ^the  plain- 
v •  Atwood,       tjfps  tj,en   wife)  her  heirs,  executors,  and  adminiftra- 
4    an.  25..     ^^  anj  ^e(j  |n  1729,  and  H.  the  daughter  died  in 
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31,  without  *  iflue,  before   the  money  was  vetted    [  *  85.  ] 

a  purchafe;  and  the  hufband,  as  adminiftrator  to  his 

e,  brought  a  bill  againft  the  heir  of  H .  for  the   mo- 

,  the   money  was  decreed  to  him  :  For  it  was  faij, 

t,   the  wife    not  having    fignified  any   intention  of 

ference,  the  court  would  take  it  as  it  found  it ;  that, 

the   wife   had   fignified  any  intention,  it  fhould  have 

en  obferved,  but  it  was  not  reafonable  then   to   give 

ther   her   heir,  or  adminiftrator,  or  the  truftee  liberty 

to  eleel:  :  •  For,  Lord  Talbot  laid,  it  was  originally  per- 

fonnl  eftate,  and  yet  remained  fo,  and  nothing  could  be 

collected   from   the   will,  as  to  what  was  the  teftator's 

I  principal  intention. 

And  to  entitle  the  heir  to  claim  money  as  land,  or  the 
reprefentative  of  the  perfonal  eftate  to  claim  land  as 
money,  or,  to  fpeak  more  properly,  to  claim  money 
arifing  by  fale  of  lands  as  perfonal  eftate,  one  or  other 
of  the  contracting  parties  in  the  agreement  for  purchafe 
or  fale  muft  be  entitled  to  carry  it  into  execution  in  a 
Court  of  equity ;  for  where  fuch  Court  holds,  that  the 
agreement  ought  not  to  be  executed,  there  is  no  con- 
verfion  of  perfonal  into  real  eftate,  or  real  into  perfo- 
nal eftate  in  confideration  of  the  court :  Becaufe,  *  jf  [  *  86.  ~] 
the  fubjecl:  being  land  be  not  effectually  converted 
into  money,  or  being  money  be  not  effectually  con- 
verted into  land,  it  muft  be  conlidered  according  to  its 
original  nature;  and  the  executor  in  the  former  cafe, 
and  the  heir  at  law  in  the  latter,  muft  have  the  benefit 
of  it:  Now,  whether  there  be  any  fuch  converfion  de- 
pends on  there  being  an  effectual  agreement,  binding 
on  all  parties ;  fo  that,  under  all  the  circumftances,  ic 
ought  to  be  carried  into  execution  upon  the  general 
principle  of  equity  before  alluded  to,  that  what  is 
contracted  for  valuable  confideration  to  be  done, 
will  by  courts  of  equity  be  conlidered  as  done  ;  all  the 
confequences  following,  as  if  it  had  actually  been 
and  as  if  a  conveyance  had  been  made  of  the  land  at 
the  time  to  the  vendee.  But,  if  the  circumftances  be 
fuch,  that  the  agreement  cannot,  when  applicatidn  is 
made  to  a  court  of  equity,  though  once  it  might  h  . 
been,  or  ought  not  to  be  carried  into  execution,  t!, 
confequences  cannot  follow  ;  for  the  court  muft  t 
confider  the  fubjecr.  to  be  land  or  money,  as  ic  is  in  its 
proper  and  01 

Money  ands,  nuy  be  in  three  p 

dicam. 

Full, 


[  *  87.  ] 
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*  Firft,  It  may  confift  of  a  particular  fund  place4 
in  the   hands  of  truftees  in  truft  for  third  perfons,  ac- 
cording  to  the  limitations   ftipulated  in  the  articles  or 
agreement  refpecting  it.     Of  this  kind  is  the  cafe  of  1 
Kettlehy  and  J  [wood. 

Secondly,  It  may  confift  of  a  particular  fund,  re-~ 
maining  in  the  hands  of  the  perfon  bound  by  the  limi- 
tations ftipulated  in  the  articles  or  agreement  refpect- 
ing  it,  and  by  covenants  therein.  Of  this  kind  are  the 
cafes  of  Knights  and  Jtkins,  Lancy  and  Fair  child,  Scuda- 
more  and  Scudamore,  Dijher  and  Dijher,  Furham  and 
'Jones,  Edwards  and  Lady  Warwick^  and  Letchmere  and 
the  Earl  of  Car  Up. 

Thirdly,  It  may  confift  of  money  vefted  in  no  fe- 
parate  or  particular  fund,  but  mixt  with  the  general 
fund  belonging  to  the  contractor  refpecting  it,  or  of 
the  perfon  claiming  by  virtue  of  the  ftipulation  in 
the  articles.  Of  this  fort  is  the  cafe  of  Chaplin  and 
Horner. 

In  which  ever  of  the  laft  mentioned  predicaments 
money  to  be  laid  out  in  lands  is,  it  is  neverthelefs  a 
declared  rule  of  the  court  of  Chancery,  acknowledged 
as  fuch  as  early  as  *  the  year  1720,  that  it  is  to  be 
looked  upon  as  land ;  and,  therefore,  if  the  grantee 
thereof  die  before  a  purchafe  made,  or  payment  to 
him  of  the  money,  fo  that  it  becomes  a  queftion  be- 
tween his  heirs  and  executors,  which  of  them  fhall 
have  the  money  ?  the  heir  (hall  be  preferred,  and  it 
fhall,  for  his  benefit,  be  confidered  in  a  court  of  equi- 
ty, as  if  the  purchafe  had  been  actually  made  in  the 
life  of  his  anceftor  for  two  reafons  :  Namely,  Fir  ft, 
Becaufe  the  heir  is  favoured  in  all  cafes  rather  than  the 
executors.  Secondly,  Becaufe,  if  the  executors  fhould 
have  it,  it  would  be  againft  the  intent  of  the  grantor, 
who  meant  to  give  it  to  the  heirs. 

Thus,  where,  by  articles  made  upon  marriage,  it 
was  agreed,  that,  the  wife  having  1 500/.  portion,  the 
hufband  fhould  add  500/.  more  to  it,  and  that  the  fame 
fhould  be  depofited  in  truftees  hands,  until  a  conve- 
nient purchafe  could  be  found  out  for  inverting  it  in 
land  ;  which  land,  when  purchafed,  was  to  be  fettled 
to  the  ufe  of  the  hufband  and  wife  for  their  lives,  re- 
mainder to  their  firft  and  other  fons  in  tail,  re- 
mainder, <3c.  remainder  to  the  right  heirs  of  the  huf- 
band.    And,  in  the  articles,  there  was  a  proviCo  that, 
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*  in  cafe  the  hufband  died  without  iflue,  the  wife  might    [  *   89.  ] 
make  her  election  whether  fhe  would   have  the  land  or  nvidcHancock 
money,  and  had  fix  months  time  to  make  her  election  v.  Hancock, 
in.     The  hufband   died  before  a  purchafe  made,  leav-  ^frn;  6o*- 
ing  the  wife  enfeint  of  a  daughter  born  foon  after  his  where  the  wife 
death,  and  who  died  at  a  month  old.     The  wife  was  actually  had  an 
adminiftratrix  to  both  hufband  and  child,  and  made  her  e'ca»OIv 
election   within  fix   months  to  have  the  money;    and  aiicdicd  to  be 
gave  notice  thereof  to  the  brother  of  the  hufband  who  laidoutinland; 
was  his  heir.     He  thereupon   filed  a  bill   to  have  the  ^mu^andTc 
2000/.  inverted   in  land,  and  (ettled  according   to  the  was morJ be„e_ 
articles.     h  Lord   Keeper  North  difmifTed  the  bill  with  ficial  for  them. 
cofts,  faying,  that  had  a  bill  been  brought   in  the  life- i^gc-'J.hetrfB 
time  of  the   infant,  it  being  better  and  fafer  for  the  in-  ciaike  1  Sid". 
fant  to  have  the  land  than  money,  he  would  have  de-  102.  was  cited, 
creed  the  money  to  have  been  laid  out  for  the  benefit  P\r  cnr. *"■•   , 

*•    1        •    c  .l        ^l^ljj  r  l  •      vhei  em  Wmd- 

01  the   infant;  !  but  that  he  did   not  lee   what  equity  hamjuft- .cited 

the  heir  had  againft  the  adminiftratrix.     But  on  a  re- thecaieof  Btet 

hearing  this   decree    was   revcrfed ;  becaufe,  the  huf- and  ^lld"d2J* 

band  having  iflue  at  his  death,  he  could  not  be  faid  toaprovjf0>w 

die   without   iflue,    and,    therefore,    no  election  could  that  if  a  man's 

arife  to  the  wife.  dfc wiXStf* 

k  So,  in  the  cafe  of  Lancy  and  Fair  child,  *  money,    r  %  Q °     -," 
1  being  by  marriage  articles  to  be  laid  out  in  land,  and  ^  within" two 
fettled   on  the  hufband  and  wife   and   their  iflue,    re-  years  from  her 
mainder  to  the  heirs  of  the  wife,  was,  the  wife  dying  in  T^u^'J16^ 
the  life-time  of  the  hufband,  decreed  to  go  to  the  heir  repay*! part  of 
of  the  wife,  and  not  to  her  adminiflrator;  m  the  money  her  poition  ; 
being  bound  by  the  articles,  according  to  the  refolution  ^e  daughter 
in  the  cafe  of  Kettleby  and  Atwood.  ^    and  her 

n  Again,  where  D.  a  freeman  of  London,  being  pof-  if!  ue,  died  with- 
felled   of  a  certain  fum  per  annum  upon  bankers  afiign-  ln  two  yeais, 
ments    (which  were  eftablifhed  by  act  of  parliament,  tha/nopirt  of 
and  were   therefore  to  go  to  the  executor)   previous  the  portion 
to   his    intermarriage    with    E.    and    in    confideration  ,h°l"d  bere.' 
thereof,    affigned   over   thefe  annuities   to   truftees    iojwherhavio* 
truft  that  they  mould  pay  and   apply  thefe  yearly  an-  had  iflue,  the 
nuities   to  fuch   perfons  as  mould   be  entitled  to    the  condition  wai 
profits  of  his  lands,    which  he  had   conveyed  to  the  *Vancy  v 
fame  truftees  to  the  ufe  of  himfelf  for  life,  remain-  Fahchiid, 
der  to  his    wife  for  life,    remainder  to  his   firft  and  \2  Vtrn-  'OI- 
other   fons,    fcfV.    remainder    to    himfelf  jn    fee ;    and  m^'a 
directed  that,  in  cafe  the  principal  fhouid  be  paid  inn  Dtfherv. 
according  to    the   a£t    of  parliament    in    that    behalf  Diihcr. 

mA~   IP- Will.  204. 
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[  *  91.  ]    made,  that  then  the  truftees  *  fhould  lay  out  the  mo- 
f    f     r.ies  in  the  purchafe  of  freehold  or  copyhold  lands  to  be' 
the  Counters  of  fetrled  to  the  fame  ufes.     Afterwards  D     died    without 
Koldemeisv.    i(fue.     And,  on  a  bill  brought  by  the  brother  and  he 
the  Marquis  of  0f  j)   a^ainft  his  widow  and  executor,  it  was  decreed, 

Caimaithen,  a  ©.  .  .  111  •• 

pemetualan-    that  thefe  annuities,   being  redeemable   by  parliament,  , 
nuity  of  4000I.  were  as  a  mortgage  afligned  to  truftees  and  direct     , 
ifluingoucof    when  paid  in,  to  be  invefted  in  a  purchafe,  and  fettled 
the  po^-office3  as  the  fee-fimple  lands  were  above  fettled ;  and,  there- 
(but  redeem-     fore,  though  the  wife  was  to  have  an  eftate  for  life  in* 
able  upon  the   tj,e  annuities  by  her  jointure  deed,  yet,  after  her  death,* 
ioooool.outof tne  annuities  fhould  not   be  looked  upon  as  perfonaT 
the  exchequer,  eftate,  a  moiety  of  which,  on  fuch  conftruciion,  would,' 
when  the  fbt;e  Dv  the  cuftom  of  London,  go  to  her  reprefentatives,  but 
^mit*  which  as  money  directed  to  be  laid  out  in  lands,  and  to  be  as" 
i'um,when  paid,  a  real  eftate,  which,  after  the  wife's  death,  would  go 

was  to  be  laid     tQ  me  heir  of  D. 

chafe* of  Lnds"  And  l^e  *aw  w*^  ^e  tne  **ame>  if  the  perfon  appointccf 
to  be  fettled  in  to  lay  out  the  money  die  before  it  be  done,  and  neither 
manner  therein  tne  executors,  nor  any  other  perfon,  be  named  by  the 
™oTconffdered$  grantor  to  inveft  it;  becaufe,  otherwife,  it  would  put  it 
as  money  to  be  into  the  power  and  election  of  the  truftee  to  decide  who 
laid  out  in  land,  (hoQij  nave  tne  benefit  of  it :  For,  if  the  purchafe  were 
[  *  92'  J  made,  it  muft  go  to  the  *  heir,  but  if  the  truftee,  byde- 
^eJTtu'dan-^^y^o  tne  purchafe,'  might  alter  the  right  and  give  it  to 
nuity,inafmuch  the  executors,  it  would  be  governed  by  his  will  and  in- 
as  there  was  no  clination,  and  not  by  the  will  and  inclination  of  the  gran- 
certamtyo  t  ct        which  would  be  very  unreafonable  and  inconveni- 

jedemption.  »  ■/         .  . 

Lro.  Chan.       ent.     And,  therefore,  aitnough  the  truit  for  laying  out 
377-         the  money  be  perfonally  confined  to  the  grantee,  with- 
out naming  executors,  yet,  they  fhall  be  conhdered  as 
implied  and  included  in. it. 
ore  v.        Thus,  where  A.  by  her  will  in  1696,  gave  the  Aim  of 
Scudamore,       8coc/.  to  her  daughter  B.  to  be  laid  out  by  her  in  a  pur- 
'•   chafe  of  lands,  to  be  fettled  to  the  ufe  of  herfelf  for  Hfi£ 
remainder  to  C.   and  his  heirs,  and,  in  cafe  he  died  in 
the  life- time  of  B.  to  D.  his  heirs,  executors,  and  ad- 
miniftrators.     C.  died  in  the  year  17 14,  and  in  the  life* 
time  of  B.  and  D.  in  the  year  1716,  living  B.  having, 
at  three  months  before  his  death,  made  his  will,  and 
E.  his   lady,  executrix,  and  having  given  feveral  lega- 
cies, and  leading  F.  an  infant,  his  only  daughter  and 
heir  at  law.     In  the  year  17 17,  B.  died.     The   money 
had  never  been  laid  out.     A   bill   was  brought   by  E. 
ao;ainft   F.   and  againft  the  executors  of  B.  to  have  the 
money   for  the  benefit  of  the  executors  and  legatees 

of 
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r  #        i 
of  D.  and  that  no  purchafe  might  be  made  for  the    L      93*  J 

lefit  of  F.  the  heir  at  law  of  D.     And  the  lord  chan- 
llor  was  clearly  of  opinion,  that  the  money  belonged 

F.  the  heir  at  law,  as  the  lands  would  have  done* 

a   purchafe  had  actually  been  made  as   it  ought  to 
have  been  by  B.  the  truftee.     And  his  lordfhip  decreed 

>rdingly. 
In  the  preceding  cafe  the  court  obferved,  that  the 
:afe  was  the  ftronger  becaufe  F.  the  heir  at  law,  was 

infant;  and  as  B.  furvived  D.  two  years,  the  infant 
?ir  might  have  brought  her  bill  againft  B.  herfelf, 
truftee,  to  have  had  the  purchafe  made  ;  and  her 
laches  in  not  doing  fo,  was  not  to  turn  to  her  prejudice, 
being  an  infant. 

And,  although  the  limitations  in  marriage  articles  go 
no  further  than  to  the  heirs  of  the  body  of  the  hufband 
and  wife,  yet,  courts  of  equity  confider  what  is  the 
effect  and  confequence  of  the  fettlement ;  namely,  that 
it  is  to  give  to  money  the  properties  of  land,  and  as, 
had  it  been  land,  it  would  defcend  to  the  heirs  general 
of  the  hufband  (i.  e.)  fuppofing  it  came  from  his  ances- 
tors ;  fo,  although  in  fact  it  be  money,  yet  being  in 
equity  as  land  *  it  will  defcend  in  the  fame  courfe  as  [  *  94-  4 
land  would. 

And,  although  money  to  be  laid  out  in  land  come, 
in  truth,  wholly,  or  in  part,  from  the  wife,  yet,  if  no 
provifion  be  made  in  what  channel  it  fhall  go  after 
failure  of  ifiue  of  the  marriage,  courts  of  equity  will 
give  it  to  the  heir  of  the  hufband,  upon  a  prefumption, 
founded  on  the  general  practice  in  fuch  cafes,  that  it 
Was  fo  intended. 

The  following  cafe  will  illufrrate  both  the  foregoing 
proportions. 

Upon  the  marriage  of  A.  with  B.  daughter  of  C.  it  Knights  v.  At- 
was  agreed,  that  C.  {houl    give  B.  a  portion  of  1500/.  kvns,  2  Vera. 
and  that  A.  mould  put   :  500/.  more  to  it,  and  that  both  29'  *     "" 
fums  mould  be  laid  cut  in  the  purchafe  of  lands  to  be 
fettled  on    A.   for  life,  remainder  to  B.   for  life  for  a 
*■  jointure,  and  on  the  heirs  of  their  two  bodies.     A.  died 

t  without  ilfue,  and   8.  married  P.  and  died.     Then  the 
heir  of  A.   brought  his   bill   to  have  the  money  owing 
I  by  B.    (together  with  1500/.  more  which  he  offered  to 
lay  down)  laid  out  in  a  purchafe  according  to  the  mar- 
Vol.  II.  D  *  xia^e 
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[      95-  1    riage  agreement.     It  was  contended  *  on  the   part 

P.  the  hufband   and  adminiftrator  of  B.  that,  as  the* 
was   no  mention  in  the  marriage  agreement  how 
remainder  in  fee  fhould  £o,  and  as,  the   wife's   porti 
being  equal  to  the  money  laid  down  by  the  hufband,  it 
would   have  been    reafonable,    if  a  queftion   had   b 
made  in  this   court,    how  the   remainder   mould    hav< 
been  limited  in  the  life  of  the  parties,  to  have  deer 
it   for  the   right  heirs  of  the   furvivor,    therefore,   ■ 
purchajfe  having  never  been   made,  and  the  wife  fur- 
viving,     fhe    was    entitled,     in    equity,    to    the    wfaH 
'  money,    and    that  her   hufband,    as   her   adminiftrator, 
had  the  fame  right,  if  not   to  the   whole,  at  leaft  to  a 
moiety  which  was  her  own  proper  portion.     But  it  was 
decreed,  that  what  remained   due   from   C.   mould  be' 
paid  to  the  heir  of  A.  the  firft  hufband. 

And  the  better  opinion  feems  to  be,  that,  although  a 
purchafe  be  to  be  made  with  the  confent  of  the  hufband 
and  wife,  and  one  of  them  die  before  the  money  be 
inverted ;  yet  it  mail  be  fubjecl:  to  the  limitations  in 
the  agreement,  and,  in  default  of  iflue,  go  to  the  re- 
prefentative  of  the  hufband. 
[  9^*  J  Thus,  where,  on  the  marriage  of  S.  with  R.  *  it 
icV^T^n  22-"  was  a£re<^>  by  articles,  that  500/.  part  of  the  portion 
Eah.  1691.  of  S.  mould  be  placed  in  tiuftees  hands  to  be  inverted  ir 
a  purchafe  (with  the  confent  of  S.  and  R.)  of  houfes  01 
lands  of  inheritance,  to  be  fettled  on  the  hufband  anc 
wife,  and  the  iflue  of  the  marriage,  remainder  to  cht 
heirs  of  the  body  of  S.  remainder  to  her  brother  ant 
his  heirs.  The  interelt,  /mtil  a  purchafe  had,  to  go  a; 
the  rents  and  profits  t  would  go  afterward?.  S.  diec 
without  iflue  before  the  money  was  laid  out,  then  R 
died,  and  afterwards  the  brother  of  S.  claimed  the 
500/.  by  virtue  of  the  remainder  to  him  and  his  heirs. 
JLt  per  Trevor  and  Rawlinfon^  the  500/.  mud,  in  this 
cafe,  be  looked  upon  as  money,  and  not  as  land,  anc 
go  to  the  adminiftrator  of  R.  the  hufoand,  who  furviv 
ed.  Firft,  Becaufe  there  was  no  poiitive  cove, 
that  it  mould  be  laid  out  in  land.  Secondly,  Bee. 
it  was  to  be  laid  out  in  land,  but  by  confent  o/R.  and  S 
and  there  had  been  no  purchafe  made  or  contented  to* 
-  and,  therefore,  it  remaining  as  money,  the  interelt  b) 
'  the  articles  was  only  appointed  to  the  furvivor,  and  dc 
tlrpofition  was  made  as  to  the  principal  ;  that^  there- 
fore, rnuir  go  to  the  adminiftrator  of  the  hufband  whe 
furvived,  and  who.  if  it  had  been  fettled,  would  have 

beec 
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tenant  *  in  tail,  and  might  have  barred  the  iilue.    [      97*  J 
id  rhe  bill  was  di (milled. 

But,    Hutchins  was  of  a  contrary  opinion  in  the  pre-  Note  this  was 
cafe;  tor  he   ftid   the   intention   was    plain   that  Pr*v"?* l*  *^# 
ioney  mould  be  inverted  m  a  purchafe,  and  it  was  an(j  shad  well, 
lin   that  a    purchafe    might  have  been  made  after  the  \  P.  Will.  47 r. 
of  one   of  them,    becaufe  the  furvivor,    by  the  ^incf  which  jfc 

..  ,  I.-  n    r       i  ■     \r  j  has  been  held, 

rticles,  was  to  have  onlv  the  mtereft  for  his  lire;  and  that  tenantja 
fi,  if  "fettled,  the  huiband  might  have  been  tenant  tail  remainder 
:,  yet,  he  hiving  no  iilue,   would  hav,e  been  onlv  ln  fctt  tcJ  an0" 

■  1       .  AcrL-1-  r    -tr  •    Ck.  1    ther,  ashe 

in    tail    after    pombility   or    iilue  extinct;    and, cannot  bar  bv 
fore,  this  caufe  muff  be  governed  by  the  rule  that  fine  at  law,  nei- 
had   been   taken  in  the   feveral  cafes  of  Wbitwick  and thcT "J  ** ** 

r«,  Lawrence  and  Beverly,  An  nan  d  and  /^O^^ne  violet  tied  in. 
and  Kettleby  and  Atwood,  and  money  muft   not,  in  this  equity.  Btfidc*, 

be   taken   as   perfonal    eilate,  upon  the  fame  cir-  'hefe  articles 

ai  •    ,  1  ,•         11  1  ould  have  re- 

ances   which,  in  other  caies,  had  made  money  b~    lilcd  a  ih-l€l 

l  lered  as  land,  and  to  go  a«  real  eftate,  fcttlement,  in 

And  the  opinion  of  Hutchins*  in  the  preceding  cafe,  which  the  huT- 

has  been  fince  approved  of  by  Sir  Jofeph  Jekyl  and  na"e  ™en  only 
Lord  Talbot,  in  their  judgments  on  the  cafe  of  Letch-  tenant  for  lifcj 
tntre  and  Lord  CarUJls  i  the  former  of  whom  faid,  he  Vide  3  P.  Will. 
*  obferved  it  was  admitted  there,  that  if  there    had  notll9- 

the  claufe  in  the  articles,  that  the  purchafe  (liould    L       9°'  J 
be  made   with  the  confent  of  the  huiband  and  wife,  the 
v  mull    have   been    taken    as    land  :     Now,    fuch 
le   made   no  matter  of  difference  ;  for,   upon  a  con- 
venient purchafe  being;  propofed,  the  court  of  Chancery 
J  have   taken   upon   itielf  to   have  judged  thereof, 
without   fome    reasonable    objection    made,    would 
have  ordered  the  money  to  have  been  laid  out.  in  it:   So 
that   fuch   claufe  feemed  to  have  been  immaterial  in  the 
iage  articles,  and  the  opinion  of  Hutchins  to   have 
been  well-founded. 

Lord  T burlaw  alio,  in  delivering  his  judgment  in  the 
cafe   of  Pultney   and    Lord    Darlington,    laid,    that    he 
;ht   Hutchins   was   right  in  the  cafe  of  Simons  and 
flutter. 

So,  where  C.  covenanted,  on  his  marriage,  to  lay  Chaplin  r. 
2000/r  (then  in  the  hands  of  trultees)  in  the  purchafe  Horner,  1 
co   be  fettled  on  himfelf  and  his  heirs ;  650/.  Mfch^g3' 
thereof  being,  at  the  time  of  his   death,    in    the  s.  L  Scuda- 
5  of  the  truftees,  it  was  iniifted  in  a  caufe  in  Chan-  nl0iC  x 
rejecting  this  fund,  that  this  650/.  ought  nut  to  n,otc'  rupi'a' 
D  2,  be 
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L      99-  ]    be  laid  out  in  lands,  but  ought  *  to  be  looked  upon  at 
perfonal  eftate,  and   the  widow  to  be  entitled  to  a  third  < 
part  of"  it.     The  ground   for  which  was,  that  C.  being 
to  be  tenant   in  fee   of  the  land  when  purchafed,  and  < 
having  an  abfolute  power  over  it  by  will,  or  othervvife, 
and  it  being  then  actually  but  money,  it  fhould  be  ef-  ' 
teemed   in   no  other  light    than    as    money.      «SW,  per  \ 
curiam^  it  ought  to  be  taken  as  land,  and  to  go   to  the  i 
daughter  as   heir;   the   difpute  in  this   cafe   not  being  \ 
between    C.    and    the    truftee,    but  between    the   heir  w 
and    the    executor,    who     became     entitled     to    the  I 
money   fubje£r.  to  the  covenant.     And  it  was  decreed  | 
accordingly. 
Edward*  v.  Again,  where  A.  on  his  marriage  with  B.   who  had 

2pd'vvinrW1n'a   Port'on  °r   *6>ooo/. — 10,000/.   whereof  was  agreed  J 
Tria.  17*3.      to  De  la*d  out  m  tr,e  purchafe  of  lands  of  inheritance,  to 
be  fettled  on  the  ifTue  of  the  marriage,  with  remainder  J 
to  A.  in  fee.      A.  died  leaving  ilfue  one  fori,  who  after-  \ 
wards  died.     The  money  not  having  been  inverted,  but   j 
being  out  on  mortgage,  the   heir  general  of  A.   filed 
a  bill   to  have   it  aifigned   to  her.      This  was  oppofed 
by  A.'s   mother  and   adminiftrator  on  the  ground,  that  I 
being   then   in   itfelf  money,    it  ought,  by   the  ftatute  j 
of   Diftributions,    to    be    divided     between    her    and  J 
[  #  100.  ]   *  A.'s  fitter.     But   it  was   decreed   to   belong   to  the 
heir ;    which   decree    was   afterwards   affirmed    in    the  J 
houfe  of  Lords. 

No  difference  has   ever  been  made  as  to  the  confe- 
quences    that    flow    from    confidering   money  as   land, 
whether  it  be  circumttanced  in  the  one  or  the  other  of  j 
3  P.  Will.  228.  the   before-mentioned    predicaments;    for   the    rule  of; 
equity   will   be  precifely  the  fame,  whether  the  money 
be  depofited  in  the  hands  of  a   third   perfon  to  be  laid 
out,  or  be  refting  in  the  hands  of  the  covenantors,  or 
in  the  hands  of  a  perfon  into  whofe  poffeffion  it  comes 
as  land. 
Letchmere  ▼.        It   was  objected,    indeed,  in  the  cafe  of  Letchmert 
Lord  Carhfle,    apcj  Lorcj  Carlifle.  v, here  Lord  Letcbmere  had  covenant- 
Ca.T.  Taibot  ec*  f°r  himfelf  and  his   heirs,  to  lay  out  26,000/.  in  the 
91,92.  purchafc  of  lands,   and   to  fettle   the   fame   on  himfelf 

Mich.  1  73 3.     an(j   n;s   wjfe>    remainder  to  fi.ft  and   other  fons   &c. ) 
*a  srI'J3'     remainder  to  his  own  right  heirs,  on  an  application  by 
the  heir  general  for  a  fpecific   performance,  that  this 
cafe  differed  from  all    that  had  preceded  it :    Far  that 
the  money  was  never  deposited,  but  remained   in  Lordj 
Letchmeres  own  hands ;  and  that  he  only  was  the  debtor, 

and 
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and  confequently  his  heir  :    So  that  *  the  heir  was  the   [  *  IQH  ] 
debtor  as  bound  in  the  covenant,  and  yet  claimed  as  a 
creditor  under  the  covenant.     And   it  was  faid   to   he 
inconfiftent  for   the   fame  perfon  to  be  both  debtor  and 
creditor:    Befides,    that,  as  far   as   the    heir    had   real 
afiets,  the  aflets  were  at  home  already,  and  could  not 
be   fued  for.      But  it   was  held  by   Sir  Jofepb  Jckyly 
Mafter  of  the   Rolls,  and  his  decree  affirmed  as  to  this 
part  of  the  cafe  by  Lord  Talbot,  that  this  would  make 
do  difference  ;  an  heir  could  no  more  be  looked  upon 
as  a  creditor  againil   his  anceftor,    than   he  could  be 
looked  upon  as  a  purchafer  under  him;  he  took  with 
the  feveral  burdens   that   his   anceftor  laid  upon  him  ; 
.   and,  as  on  the  one  hand  Lord  Lctchmere  bound  himfelf 
■  by  his  covenant  to  lay  out  this  fum  of  30,000/.  in  land, 
he  on  the  other  hand  acquired  a  right  to  an  eftate  for 
life,  and  to  a  remainder   in  fee,  which,  by  his  death, 
were  fevered,  and  the  remainder  only  defcended  upon 
\  J  his  heir.     Thus,  if  a  man  articled  for  a  purchafe  and 
\  bound  himfelf,  his  heirs,  executors,  and  administrators, 
:  he  might  as  well  be  called  in  that  cafe  both  covenantor 
i  and  covenantee,  as   in   the  prefent  cafe ;  but  the  heir 
•  >  was  neverthtlefs   entitled   to  have  the   purchafe  com- 
«    pleated,  and  might  compel  the  executor  to  do  it,  be- 
ll caufe  *  their  rights  were  different;  and  where  a  man's  [  *  102.  ] 
i  i  defign  appeared   to  be   to  turn  his  perfonal  eftate  into 
\  land,  that  gave  his  heir  an  advantage  which  a  court  of 
I  equity  would  never  take  from  him.     None  of  the  cafes 
I  cited  warranted  this  diitin£rion  that  was  endeavoured  at, 
! ,  and  in  reafon  there  was  nothing  to  warrant  it,  the  intent 
; ,  and  agreement  of  the  parties  being  the  fame  in  both 
!    cafes,  which,  if  effectual   in  one  cafe,  there  could  be 
no  reafon  why  it  fhould  not  be  fo  in  another.     The 
\  cafe  therefore  fell  within  the  common  known  rule,  that 
»  money,  articled  to  be  laid  out  in  land,  was  to  be  looked 
1    upon  as  land.     Lord  Letchmere  was  bound  at  the  time 
of  his  death  to  lay  out  the  money  in  land,  by  which  he 
gained  a  right  to  an  eftate  for  life,  with  a  remainder  in 
fee;    and  the  eftate  for  life  being  determined  by  his 
death,  the  right  which  he  had  to  the  remainder  defcend- 
ed upon  his  heir. 

It  is  true,  there  was  a  cafe  in  Chancery  in  Lord 
Somers's  time,  on  articles  made  on  the  marriage  of  A.  Chichefler  ▼-. 
I  with   B.   by    which    it    was    agreed,    that   B.'s  father  J%Jm- 
fiiould  pay   1500/.  in  part  of  her  portion,  which,  toge-Tiio.  1693/ 
.  ther  with  a  like  fum  to  be  advanced  by  A.  within  three 

*    YEARS 
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L       I03*  J    *  YEARS  after  the  marriage,  was  to  be  invef-ed  in  lands, 
and   fettled   on   the   ifltie  of  the  marriage,  remain; 
A.'s  fight  heirs.      A.  died,  and  then  B.  died,  both  w 
a  year  after  the   marriage,  and  without  ifiue.     A.  h; 
made  a    will    and  devifed    the   refidue   of    his    perfoi 
eftate,  after  debts  paid  to  his  fifter,  making  his   heir 
law  his  executor.     And,  on  a  bill  filed   by   the  heir 
law  to  have  the   1 500/.  paid  him,  it  being  to  be  conl 
dered  and  looked  upon  in  equity  as  land,  and   therefc 
belonging  to  him   as   heir   at  law   to  his   brother,    tl 
court  decreed,  that  the  money,  though   once  bound   by  \ 
the  articles,  yet,  when  the   wife  died  without  ifiue  be-  ■ 
came  ^ree  again,  and  was  under  the  power   and  diipo- 
fition  of  A.   (as  the  land  would  likewifc   have  been  in 
Vide  contra,     cafe  a  purchafe  had  been  made  purfuant  to  the  articles] 
Kettleby  v.       an(j  therefore  wouy  have  been  aiTets  to  a  creditor,  and 
Atwood,Lancy  .  » 

v.  Fairchild,      nave  gone  to  the  executor  or  admmittrator  of  A.  and 

Scudamore  v.    the  cafe  was  much  ftronger  where  there  was  a  refiduary 
Scudatnorcall  Jegatee>      A    d  {he  biU  was  difrr>iflfed. 

ot  which  are  t-  . 

cafes  wheie  But,    a  remarkable   circumliance  in  this   cale,    and 

there  was  no    what  diltinguifhes  it  from  all  others  which  have  as  yet 

trru*ee"  ,fupn?'  occurred  is,  that  the  wife  died  within  three  years  alter 

L         w4-  J  the  marriage,  during  *  which  period  the  purchafe  was 

to   have  been   made  •,   fo   that   the  time  was  not  come 

within  which  the  money  was  to  be  laid  out,  and  rill 

then    it  continued  money  ;  and  both   Lord  Talbot  and 

Sir   Jofeph   Jdyl>    in   fpeaking  of  this  cafe  in  that  of 

Letchmcre  and  Lord  CarUfie,  in  which  all  the  cafes  on 

this  head  were  collected   and  difcufied,  agreed  in  opi- 

5f,d  I  Ero^n'snion,  that  the  judgment  in  this  cafe  could  not  be  main- 

thr  doctrine  of  tamed  »il  oppoiition  to  fo  many  decrees  the  other  way, 

thiscafc  con-     unlefs  upon  the  foundation  of  this  diitin&ion  ;  or  under 

firmed  and  ap-  an  jcjca  mat  tne  colirr?  jn  that  cafe,  had  fome  evidenCt 

Thorfow!     '    to  ln^uce  thrm  to  believe,  that  the  hufband  looked  upon 

the  money  as  perfonal  eftate. 
Vide  Hclt  v.         It  is  neceffary  here  to  obferve  that,  in  thefe  cafes  of 
Holt,3P.WiJI.  £fial   limitations  under  articles,    it  is   immaterial  whe- 
» Vernf'aM.     ^ier  f^e  claimants  under  them   be  purchasers  for  a  va- 
luable coniideration  or  not ;    the    foundation    of   their 
title    not    being     in    refpect    of  the    articles,    as    being 
parties  within  the  meaning  of  them,  but  as  heirs  (by  de- 
fcent)   of  lands,    the  remainder  in   fee   in   which   were 
veiled  in  their  ancefior.s,    and  which  in  courie  of  de-* 
fcent  fell  upon  them. 

And    this    rule    of   equity,    as    to    money    articled' 

to 
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be   turned  into  land,    is   recognized  and  admitted    P*'|gV"l 
courts   of  law ;  for  which    reafon  where  money,  by 
arriage  agreement,  is  articled   to   be  inverted  in  land, 
hat  money  is  held,  at  law,  not  to  be  aflets  for  payment 
iof  debts. 

Thus,   in  debt  upon  obligation  againft  B.  as  an  exe-  v,dc  3  PWl!l- 

.      7  i     ■    ■  si         R      i       i  °i  r        ■    i  217.  Lawrence 

cutor  and  plene  admimjt ravit  pleaded,    on  a  lpecial  ver-  v  Beverlei«»h 

di&,   the-  jury  found  a  leafe  for  years  to  truftces  to  raife  2  Keb.  481. 
lOOol.   and    articles  of  marriage,    whereby  a  daughter  ^lch-  ,672-  S. 

^  have  1000/.  to  remain  in  trultees  hands  for  a2'Vern  „5# 
year,  unlefs  the  hufband  purchafed,  &c.  and,  if  he 
did  }>ir~hafe,  then  the  father-in-law  covenanted  to  pay 
;he  fum  of  1000/.  to  the  hufband,  his  exceptors,-  ad- 
mi  niftrators,  and  affigns,  and  to  pay  inter  eft  until  the 
purchafe.  They  find  that  the  land  was  not  purchafed, 
that  the  hufband  died,  and  that  the  wife  received  300/. 
due  for  intereft  af;er  the  death  of  the  hufband.  And 
hereupon  it  was  contended  on  behalf  of  the  plaintifF, 
that  this  was  afiets ;  for,  though  the  wife  in  equity  was 
to  have  the  benefit  of  the  land,  yet,  at  law,  till  the 
fund  was  changed,  it  was  aflets,  as  an  obligation  to 
the  hufband.  The  receipt  of  money,  it  was  faid, 
followed  the  fecurity,  the  money  coming  in  *  lieu  of  [*io6.  1 
the  debt  which  was  here  due  to  the  hufband  :  But 
the  court  was  clearly  of  a  contrary  opinion ;  for  this 
was  no  alTets,  the  original  money  not  being,  in  law, 
due  to  the  hufband  or  wife  ;  and  the  covenant  on  the 
articles  did  not  alter  the  former  truff,  nor  did  it  take 
notice  how  the  intereft  (hould  be  paid  ;  nor  was  there 
any  contract  to  pay  intereft  after  the  death  of  the 
hufband,  but  it  was  the  refult  of  natural  juftice,  that 
he,  in  whofe  hand  the  money  was,  fhould  pay  intereft 
to  him  to  whom  it  was  due.  And  judgment  was  given 
for  the  defendant. 

And  in  the  cafe  of  JVhkw'ick  and  Jermin^  wherein  Whitwick  r. 
money  was  by  a  marriage  agreement   to  be  laid  out  in  Jermu)-  Vera. 

1       j        l  r  r^>  11  1  l  47r-  citeda 

iand,    the  court  or  Chancery  would  not  let  that  money,  vern.  58. 
as  perfonal  afTets,  be  liable  toother  debts. 

This  principle,  that  money  to  be  inverted  in  land 
{hall  be  confidered  as  land,  has  been,  in  rhe  application 
of  it,  purfued  through  all  the  variety  of  legal  confequen- 
ces  which  naturally  flow  from  it.  It  has,  therefore, 
been  decided  that  there  may  be  a  tenancy  by  the  curte- 
sy of  it. 

Thus, 
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\  *  107.^]        *  Thus,  where  one  devifed   300/.  to  her  daughter  to 
Sweetapple  *.  De  laid    out   by   her  executrix  in  lands,  to  be  fettled  to, 
5*6  Hiifx-cs' tne  on]y   ufe  of  her    and   her  children,    C5>.    and   the 
daughter  married,  had  ifiue,   and  died,  living  her  huf* 
band,  and   before  the  money  was   laid  out  in  land ;  it 
was  held,    that,    as,    if  it  had  been  an   immediate  devife 
of  land,  the  daughter  would  have   been,  by  the  words 
in   the   will,  tenant  in    tail,   and  the  hufband,    conie- 
quentlv,  tenant  by    the  courtefy  ;  fo,  the  money  being 
to  be  confidered  as  lands,  the   hufband  fhould   have  the 
mterefl  or  proceeds  thereof  for  his  life,  as  tenant  by  the 
curtefy. 
C  nninehamv       ^°  lt  was  ne^  ^y  ^ord  Hardwicke^  in   the  cafe  of 
Moody,  fupra   Cunningham  and  Mocdyy  that,  as   the   eldeft  daughter, 
et  vide  i  P.      by  the  firft  wife,  would  have  been  tenant  in  tail  of  the 
Wul.  176.        jands   tQ   ^£  purchafed   with    the   500/.  there  fettled  to 
be  laid  out  in  lands,  fhe  fhould  have  the  fame  intereft 
in   the  money:  The  confequence  of  which   was,  that 
the  hufband  furviving  was  entitled  to  be  tenant  by   the 
curtefy  thereof. 
Ibid.  And,   in  the  fame  cafe,  it  was  queftior.ed,  whether 

the  filler  of  the  half  blood  would  be  entitled  to  the 
[  *  108.  J  reversion  in  fee  of  the  money  *  after  the  death  of  te-r 
nant  by  the  curtefy,  not  as  claiming  from  her  filler;  for 
in  that  right  fhe  could  not  have  it,  becaufe,  being  but 
of  half  blood  to  her,  flic  could  not  be  ner  heir;  bur,  as 
claiming  it  from  her  father  by  defcent,  who  by  the  fame 
feitlement  took  an  eft  ate  for  life  in  the  money,  with  a 
remainder  in  fee  to  him,  his  heirs  and  afligns  for  ever, 
which,  according  to  the  ordinary  rules,  veiled  in  him, 
and,  then,  whoever  took  afterwards  mud  take  through 
him  :  Eecaufe  a  perfon,  claiming  by  defcent  after  an 
eftate  tail,  muft  make  himfelf  heir  to  the  firft  pur-, 
chafer  if  it  were  a  remainder,  or  to  the  donor  if  a  re- 
version, and  not  an  intermediate  perfon  to  whom  it  de- 
scended, notwithstanding  that  perfon  might  have  done 
what  he  would  with  ir,  as  the  filter,  being  tenant  in  tail, 
might  have  done  here.  And  it  was  held  by  Lord  Hard* 
nvUkey  that  the  reverfion  in  fee,  fo  vetted  in  the  father, 
defcended  to  the  fifter  of  rhe  half  blood;  for,  when  not 
clothed  with  pofTeiTion,  it  followed  the  xxAzeSpoffeJJt '0  fr  a trity 
1  Mod.  Ca.  although  it  was  not  exacily  the  fame  cafe.  And  his  lordfhip 
:zfc.  faid,  the  cafe  of  fallow  zvARowden  carne  up  to  this;  for  it 

was  there  held  to  be  fufficient  for  a  claimant,  in  fuch  cafe,  to 
make  himfelf  heir  to  the  perfon  in  whom  the  reverfion  " 
iiril  veffced,  without  mentioning  the  intermediate  per-  - 

ions 
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fons  who  never  had  the  actual  pofi'effion  of  the  fee, 
but  barely  the  reveriion,  although  they  might  have 
charged,  conveyed,  or  aliened  it;  And  it  was  de- 
j  creed,  that  the  daughter  of  the  half  blood  was  enti- 
|  tied  to  the  money  after  the  death  of  the  tenant  by  the 
curtefy. 

And  money,  fo  predicamented,  will  pafs  in  a  will, 
under  general  words,  as  part  of  the  teftator's  real 
eftate. 

Thus,  where  money  in  truftees  hands  was  bound  by  vide  Lingen  v. 

•  i  i        ■  ii  j    •  •        i    Sovvrav,   i  P. 

articles,  whereby  it  was   agreed   to  be  turned  mto  land,  Will   •* 

and   fettled  on   the  i Hue   of  a   marriage,    remainder    to  Mich.  1711. 

the  right  heirs  of  the  hufband;  and    he,  there  being  no  s  c  l  Kcl-  Ca» 

iflue,    dcvifed  certain  lands   to  his  wife,  and  the  reft  of^r  "J^*    re' 

his  real  eftate  in  the  county  and  city  of  York  and  elfe- 

where  in  Great  Britain  to  another  perfon,   and  gave  his 

perfonal   eftate,  and  all  his  fecurities  lor  monies  to  his 

wife,   whom    he  made  executrix  :  It  was  refolved,  that 

the  articles  having  in  equity  changed  the  nature  of  the 

money,  and    turned   it  as   it   were  into   land,   it   fhould 

be  conudered  as  real  eftate,  and  pafs  under  the  defcripti- 

on  of  lands  elfewhere  in  England,  and  not  as  part  of  the 

perfonal  eftate. 

*  So,  where  the  remainder-man  in  fee  of  68ec/.  [  *  no.  ] 
veiled  in  truftees,  and  bound  by  marriage  articles  to  Guidot  v.  Gui. 
be  laid  out  in   the  purchafe  of  lands  in  Great  Britain,  A^i  h£ 

or  of  fome  church,  college,  or  other  renewable  leafe,  I7J"„ 
by  his  will  deviled  all  his  freehold,  leafehold,  and  copy- 
hold lands  lying  in  Iflington,  Elsfield'm  Hampjbire,  or 
elfenvhere  to  A.  and,  after  her  deatn  to  B.  and  his  heirs  ;  , 
and,  as  to  his  perfonal  eftate  of  what  nature  and  kind 
foever,  he  gave  the  fame  to  C.  paying  his  debts  and  le- 
gacies, and  made  C  executor.  C.  inhfted,  that  the 
680c/.  ought  to  be  taken  as  part  of  the  teftator's  pur- 
fonal  eftate,  and  as  fuch  pafs  to  him  as  part  of  the  refi- 
duum  thus  bequeathed  by  the  teftator's  will.  Sed per 
curiam,  the  articles  fay  it  {hall  be  laid  out  in  the  pur- 
chafe of  lands  of  inheritance,  or  in  church  and  leafe- 
hold eftates.  Then  the  court  muft  take  it  to  be  the  one 
or  the  other  of  thefe,  and,  during  the  life  of  the  huf- 
band and  wife,  if  laid  out,  it  muft  have  been  in  one  or 
the  other  of  them.  No  fort  of  election  was  made  by 
the  hufband.  Then,  at  the  time  of  the  will  and  of  his 
death,  it  ftood  in  ecfuity  as  it  did  in  the  articles,  either 
to  be  laid  out  in  freehold  or  leafehold,  and,  there- 
tore  the  court  would  call  it  the  one  or  the  other  of 

thiifc 


t*UI.] 


Brown's  Chan, 
Rep.  236. 
[*  112.   j 


Sed  qu^re,  if 
exprcfsty  de- 

vifed  and  limit- 
ed as  land . 


Contra  of  te- 
uant  in  tail, 
vide  lupra. 


Edward  ▼. 
Covntefs  of 
Warwick,  2  P. 
Will.  17s, 

*  Ferrers  v. 
Ferrets,  1  Ch. 
Rfp.  17.  i6zo 
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*  thofe  eftates,  according  to  the  rule  in  equity,  that  what 
is  agreed  to  be  done  mutf  be  confidered  as  done.  It  it 
had  not  been  for  the  locality,  viz.  eftates  in  Middlefex 
and  Hampjhire*  no  doubt  could  have  arifen  ;  but  there 
follows,  "  or  elfewhere"  which  is  the  mod:  compre- 
hensive word  he  could  have  ufed.  It  had  been  laid, 
that  the  lands  did  net  lye  any  where,  for  they  were  not 
yet  purchafed ;  when  people  made  fuch  defcriptions  as' 
the  teitator  had  done  here,  they  intended  to  pafs  every 
thing  they  had  in  the  world-  Now  the  money  was 
fome where.  It  was,  by  the  tranfmutation  of  the  courc, 
changed  into  land.  Money  was  in  England  like  bona 
notabilia  in  the  ecclefiaftical  court,  which  muft  be  either 
in  the  diocefe  of  the  bifhop  where  the  perfon  die?,  or, 
in  the  diocefe  of  the  metropolitan,  if  he  was  poiFefled 
of  monies  in  different  places.  So  here,  it  was  either  in 
money  or  on  a  mortgage,  and,  therefore,  the  word  "  elfe- 
nvkere"  certainly  took  it  in.  Then  the  teftator  muft 
have  confidered  it  as  laid  out  in  either  one  or  the  other. 
If  there  had  been  only  a  general  devife  of  his  lands,  this 
money  would  certainly  have  patted. 

But,  although  money  fo  circlimftanced  be  as  land  to 
many  purpofes,  yet,  it  is  not  ftri£Hy  fo  *  within  the 
ftatute  of  wills;  for  it  will  pafs  by  a  will  unattended  by 
witneftes.  The  reafon  of  this  feems  to  be,  that,  when 
the  owner  gives  it  by  a  will  not  attefted  purfuant  to 
the  ftatute,  without  any  thing  further  faid,  he  thereby 
(hews  his  intention  that  it  ihould  be  confidered  as 
money,  and  not  as  land  ;  in  either  of  which  lights 
it  may  be  viewed  by  him,  if  it  be  abfolutely  vefted  in 
him. 

And  although,  prima  facie,  fuch  money  is,  in  equi- 
ty, confidered  as  land,  and  that  idea  is  there  followed 
up  in  ail  its  confequences,  fo  as  to  give  it  all  the  pro- 
perties and  qualities  of  a  real  eftate,  yet,  a  tenant  in  fee 
thereof  may  have  it  retained  as  money  at  his  election ; 
becaufe,  being  abfolute  owner  thereof,  he  might,  if 
it  were  actually  made  land,  turn  it  into  money  again 
immediately  by  fJe ;  and  a  court  of  equity  will  not  do 
fo  ufelefs  an  acr.  as  that  of  compelling  the  owner  to 
invett  it  in  land,  when  he  has  the  power  of  turning  it 
the  next  inftant  into  money  again.  But  in  order  to 
make  this  equitable  fund  to  be  confidered  as  money 
again,  the  owner  muft  do  fomething  to  (hew  that  he  has 
made  that  election. 

a  Thus,  where  a  remainder-man  in  fee  of  4060/.  in 

the 
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the  hands  of  his  father-in-law,  being   his  wife's  por-    [*l*3-  J 
and    which   was    agreed  to   be  laid    out  in    lands 
( accounting  the  400c/ and  interefl,  as  part  of  his  p 
fond    e  I  Lite,  (he   being   d  ad,  and  no  iflue  ijvingj  de- 
I,   that    it   mould   <*o   to    his    executors   to  pay  his 
debts  and    legacies,   and  died,  leaving  ¥.  his  ev. 
It  war,  deter  nined  by  the  court  of  Chancer}?  and  judges, 
as    it  the  land   had    been  purchafed,  yet,  the  wife 
1  I,   and    there   being    no  iilue  living,  the  huT- 
ht  have  c  le    fame    from    the 

he  agreement;   fo  4000/.  bC.  f_ 
■  paid  by  the  bond  to  tae  Ton,  his  executors,  aen broke  Hill- 
rators,    the  fame  in  la  .■  and  tqui  y  belonged  1719-  Falhara 
to  his  executors.      And  the  monev   was  decreed  to  the  v-Jon*sMich. 

,,  '  ,         -i     •  \  both  dc- 

,   as  the  law  had  appointed,  with  interetr.        •   termined  bv 
b  So,  if  the  teftator  devife  it  under  the  defcription  of  Lord  Parker, 

b  money  agreed  to  be  lahl  out  tn  land;   this  will  be  vl  !c  J  p-  Wl^' 

ent  to  make  it  pais  ac  perfonal  ellate,  and  by  a  will 
fciot  attefted  by  three  witneftes. 

And,   it  being  merely   a  matter   of  election    in    the  ,  &&  2^ 
remainder-man  in  lee,  in  what  light  fuch    a   fund  ihail 
be  confidered,    the  only  *  object  of   enquiry  is,   what  r  *  u*    1 
was  his  intent,  which,  being  a  matter  of  fact,  lies,  in 
parol    proof,  and  may  be   deduced  from  any  act  of  - 
party,   entitled  to  make  the  election,   tending  to  e.;: 
his  intent  either  way. 

us,  in   the   before- mentioned  cafe   of  Lingen  an-H 
Soivray^  it    was  held   that,    (the   remainder-man    in  V 

having  called  in  a  part  of  the  money  laid  out  upon  fecu- 
rities,    and  agreed   to   be  invefted   in  lands  to  bs 
on  the    ifiiie  of  the   marriage,  remainder  to   fnmfei) 
fee,  and  put   the   fame   out  upon  other  fecurities  m< 
oned   10  be  in  truft  for  himfelr,  bis  executors,  and  ad 

tors )  (o  much  of  the  original  fum  as  wa^  fubiiitijig 
he  fecurities  upon   which    it  was  originally  placco, 
01 .,  on  any  other    fecurities,  where   no    new   trulls  had 
been  declared,  ougnt   to  be   con  is  real   eilate. 

Uut,  as  to  to  much  of  it  as  had  been  called  in  by  the 
remainder-man  in  fee,  and  afterwards  placed  out  o.j 
fecurities  on  a  different  truil,  that  fhouid  be  taken  to 
perfonal  eftate ;  for,  there  being  no  iiiue  of  the  marri- 
age, it  was  in  the  power  of  the  hufband  to  alter  and  d»f- 
pofe  of  it  as  againit  the  heir  at  law,  though  not  againit 
vife  ;  and  the  plating  it  out  upon  different  truits  was 
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C  *  115.  ]  *  an  alteration  of  the  nature  of  it,  fi nee  the  teftator's 
declaring   the  truft  to  bit  executors,  feemed  tantamount 
to  his  having  declared,  that  it  fhould  not  go  to  his  heir. 
Chaplinv  Hor-       So,    in  the   before-mentioned   cafe    of   Chaplin    and 
ner,  1  P.Will.  Homer,  where   the  tenant  in  fee  of  the  2000/.  there 
tniS.    1C  '      covenanted  to  be   fettled,  having  then  a  daughter,  had 
received  1350/.  part  thereof,  and  laid  it  out  on  a  pur- 
chafe  for  his  life.     On  a  bill,  brought  by  the  daughter 
after  his  death   as   heir  to  her  father,  to  have  the  cove- 
nant in  the   marriage  fettlement  performed   in  fpecie, 
it  was  infiftcd,  on   the   part  of  the  perfonaWeprefenta- 
tive,  and  held   by  the    [viafter  of  the   Rolls,  that  the 
payment  of  the    1350/.  to  the  father,  who  would  have 
had    an    abfolute   power   over    the   land,    if  purchafed 
and  fettled,  was  a  good  payment ;  and  that  the  money 
ought   not  to  be   refunded  by  his  administrator,  in  or- 
der to  be  invelled  in  land  for  the  benefit  of  daughter 
and  heir. 
Uou-es v.  Lord       And,    where    12,00c/.  was  articled  on   a   marriage 
Shrewfbuiy,      to  be  laid  out  in  land,  and,  fubfequent  to  the  articles, 
5  Bro.  Ca.  Par.  the  ftatute  of  the  ,  Ith  and  I2th  0c  jpHbm  the  Third, 

di fabling  perfons  making  profefiion  of  the  Popifh  reli- 
[  #  1 16.  ]  gion  from  *  purchafing  lands  was  parted  (it  being  ad- 
mitted in  the  caufe,  that,  at  the  time  of  the  articles 
being  entered  into,  the  parties  were  Roman  Catholics, 
and  fo  continued  to  the  time  of  their  deceafe)  the 
lords  commirtioners  of  the  great  feal,  on  a  caufe  before 
them,  were  of  opinion,  that  the  12,000/.  ought  to 
be  confidered  as  money  and  not  as  land,  and  decreed 
accordingly  ;  and  this  decree  was  affirmed  on  appeal 
to  the  houfe  of  Lords :  One  ground  of  which  deciiion 
v  as,  that  it  was  not  necertary  to  fhew  any  exprefs  de- 
claration of  the  party  to  the  agreement,  to  whom  the 
remainder  in  fee  of  the  land  to  be  purchafed  was 
limited,  that  the  12,00c/.  fhould  be  confidered  as 
money  and  not  as  land,  the  legiflature  having  in  effeft 
enacted,  that  it  fhould  fo  remain  and  be  confidered* 
and  fhould  not  be  inverted  in,  or  confidered  as  land, 
But  if  it  had  been  necefiary  to  fhew  any  fuch  confent 
or  intention  in  the  remainder-man  in  fee,  in  the  eye 
of  the  law,  his  confent,  as  well  as  that  of  all  other 
iubjc£ts,  was  fuppofed  and  confidered  as  given  to  every 
a£t  of  parliament  j  and,  therefore,  he,  by  parting  this 
a£r,  confented  in  the  mod  binding  manner,  that  the 
22,000/.  fhould  not  be  laid  out  in  land,  but  fhould  re- 
main in  money. 

The 
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*  The  remainder-man  in  fee,  entitled   to   a  fund  fo   [  *  117-  3 
drcumftanced,  may   make  his  election,  as  well  whilft 

the  preceding  particular  eftates  are  in  ejje,  as  after- 
wards, to  have  it  confidered  as  money  or  land.  Ac-Supra. 
cordingly  it  was  held,  in  the  cafe  of  Lingen  and  Sow- 
ray*  that  the  hufband's  taking  frefh  fecurities  as  to 
a  part  of  the  monies,  which  fecurities  were  mentioned  to 
be  to  trufts  different  from  thofe  in  the  articles,  (hewed 
his  election  to  alter  the  nature  of  the  fund,  and  was 
valid  for  that  purpofe  as  againft  the  heir  at  law,  though 
not  againjl  his  wife. 

And,    in   thefe   cafes,    even   a  parol   declaration  or  pcr  Lord  Mac- 
direction  from   the  remainder-man   in  fee  will  be  re-  cle*ficld,  2  F. 
garded  ;  for  thefe  cafes  do  not  fall  within  the  purview  Wl11,  l*'*' 
of  the  ftatute  of  Frauds  with  relation  to  declarations  of 
truft  :    Becaufe  the  truft  of  the  money  is  declared  by 
the  articles,  the  declaration  is  only  in  which  (hape  the 
owner  of  the  truft  fund    confiders    it.      Prima  facie^ 
equity  prefumes  it  land  ;  but  that  equity  may  be  rebut- 
ted, by  a   parol  declaration  of  the  owner  that  he  confi- 
ders  it   money.     He  may  ele£,  being  abfolute  owner, 
which  it  (hall  be,  it  being  privileged  in  equity   to  be 
taken  as  land  or  money  at  his  option. 

*  And   very  flight  circumftances   are    fufficient   to   f  *  u8.  1 
{hew  an  intention  in  the  owner  to  have  fucb  a  fund 
confidered  as   a   perfonal  eftate.     As  if  a  man  entitled 

to  money  fo  circumftanced,  and  having  the  fame  in 
his  own  hands,  but  on  fecurities  in  other  names,  trans- 
fers them  into  his  own  ;  for  his  fo  doing  furniihes  a 
ftrong  ground  to  prefume,  that  he  means  to  take  pof- 
feffion  of  thofe  fecurities  in  the  fhape  in  which  they 
are  at  the  time  of  the  transfer  ;  and,  in  this  refpec-t, 
the  cafe  of  fecurities  fo  credited  in  the  hands  of  a  man's 
felf,  is  diftinguifhable  from  the  cafe  of  fuch  fecurities 
in  the  hands  of  truftees ;  for,  in  the  latter  cafe,  a 
transfer  from  one  truitee  to  another,  without  an  alter- 
ation of  the  ufes,  it  is  apprehended,  would  not  furnifh 
a  ground  to  prefume  an  intent  to  confider  the  fund  other 
than  as  it  exifts  in  equity,  namely,  as  land. 

The  cafe  of  Pultney   and   the   Earl   of  Darlington,  putney  v  Earl 
was  decided  on  this  ground.     In  that   cafe  23,488/.  of  Darlington, 
was  bound  by  will  to  be  laid  out  in  the  purchafe  of  land,  Ero  ch-  ReF* 
to  be  fettled  on   W.  P.  the  elder,  for  life,  remainder     3* 
to  his  firft  and  other  fons  in   tail  male,  remainder  to 
H.  P.   for  life,  remainder   to   his  firft   and  other  fons 

in 
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[  *  119.  ]  *  in  tail,  remainder  to  D.  P.  in  like  manner,  remain- 
der to  W.  P.  the  elder,  father  of  W.  P.  in  fee.  D.  P. 
died  without  iflue  male.  W.  P  the  elder,  changed 
fill  the  fecurities  in  which  the  money  was  inveitcd  into 
his  own  name,  and  afterwards  by  his  will,  without 
taking  notice  thereof,  gave  his  lands  and  his  perfonal 
eilate  to  H.  P.  in  fee,  and  a  f )  died  witnout  lfl'ue  male. 
Whereby  H.  P.  became  entitled  \o  an  eftate  tail,  with 
a  remainder  in  fee  in  this  truft  money.  H.  P.  after- 
wards made  his  will,  and,  after  diipolmg  of  fome,  par- 
ticular eftates  in  Middle/ex,  gave  all  ms  other  elates 
in  Middkfex,  and  his  eltates  in  Somerfei^  Alont:orneryy 
Salop,  and  York  (except  the  reversion  of  Lord  h/s 
c  (tares)  fubj*  cf.  to  a  truft  term  to  F.  P.  his  heir  at  law 
for  life,  remainder  to  her  firtb  and  other  fonr,  c5>.  and 
gave  ail  his  money,  fecurities  for  money,  goods, 
chattels,  and  perfonal  eftatc,  not  before  ditpofed  of, 
to  his  executors,  in  truft,  after  payment  of  his  debts, 
to  lay  out  the  reft  in  the  purchafe  of  lands-,  to  be 
fettled  as  therein  mentioned,  the  ultimate  remainder 
in  fee  to  F.  P.  and,  upon  his  ocath-bed,  gave  F. 
his  heir  at  law,  2000/.  in  bank  bills.  '  On  a  bill  hied 
by  F-  P.  as  heir  at  law  to  H.  P.  to  nave  his  truft  mo- 
ney  laid   out   in  land   and   conveyed  to  her  in  fee,   the 

[  #  120.  J  *  catile  was  heard  before  Lord  Chancellor  Bathurfi^ 
Lord  Chief  Juitice  De  Grey^  and  Mr.  Baron  Eyrey 
who  difmifted  the  bill,  and,  on  rc-hearmg  before  Lord 
Thurlnvy  that  decree  was  afiirmed. 

The  principal  argument  in  behalf  of  F.  P.  was,  that 
II.  P.  had  died  inteftate  as  to  thrs  property,  and  that, 
not  having  been  in  his  contemplation,  it  muft  deicend 
upon  her  as  heir  at  law.  But  it  was  contended  on  the 
other  fide,  and  held  by  the  court:  Firir,  That  cir- 
cumftances  of  demeanor  in  the  perfon  entitled  to  the 
remainder  m  fee,  though  flight,  were  fufficient,  in 
cafes  like  this,  to  decide  the  fund  to  be  money  again 
and  not  land.  Receiving  it  from  truftees  would  un- 
doubtedly be  fufficient.  Then  H.  P.  did  receive  this 
money,  and  had  it  in  his  hands.  Secondly,  That 
H.  P.  certainly  did  not  mean  to  die  inteftate  as  to  any 
thing.  Then  he  had  difpoied  of  that  part  of  his  for- 
tune that  was  actually  land  by  iocal  deicripiion,  that 
part  then  that  was  not  actually  land,  mult  have  been 
ant  to  be  compromiled  as  pen'emai  eftate,  "Thirdly, 
What  rendered  tins  mo:e  certain  was,  the  circum- 
ibiice  of  his  giving  F.  P.  200c.'.  as  it  was  improbable 

he 
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he  could   have  any  idea  at  *  that  time  that  fhe  would   [      121.  ] 
become   immediately  entitled  to  23,000/.;  for  he  couii 
not  think  that,  in  that  cafe,  fhe  would  want  an  imme- 
tliare  fupply. 

Hut  it  is  obfervable,  upon  comparing  the  circum-  Supra, 
{tances  of  the  preceding  cafe  with  thofe  that  occurred 
in  the  cafes  of  Lingen  and  Sowray,  and  Gu'ulot  and 
Guidot,  and  applying  the  principle  that  governed  thofe 
cafes  to  the  cafe  lart-mentioned,  that  the  circumffances 
of  the  funds  having  been  taken  in,  and  of  the  gift  of 
2000/.  to  the  heir  at  law,  were  extremely  material ; 
for,  otherwife,  it  might  have  been  contended  with 
fome  confidence  of  fuccefs,  that,  as  the  truft  money 
was  inverted  in  fecurities  in  Middlefcx,  and  as  H.  P. 
clearly  meant  not  to  die  inteftate  as  to  any  part  of  his 
property,  the  truft  fund  ought  to  pafs  as  land  in  Middle- 
fex,  and  not  as  perfonal  property ;  for,  in  the  cafes 
of  Lingen  and  Soiuray,  and  Guidot  and  Guidot,  it  was 
held  in  fimilar  circumftances,  that  fuch  a  fund  would 
pafs,  by  a  devife,  under  the  general  defcription  of 
14  lands  eifewhere"  coming  after  particular  lands  de- 
fcribed  locally.  Now,  it  feems  a  neceftary  confe- 
quence  of  the  principle  which  fupports  that  conclufion 
as  to  tc  lands  elfewbere"  after  a  *  local  defcription  of  [  *  122.  ] 
particular  lands,  that,  under  a  local  defcription  which 
embraces  the  local  fituation  of  the  money,  it  fhall 
pafs  as  land  there  locallv  htuated.  So  that  either  the 
doctrine  of  thefe  cafes,  founded  upon  the  maxim  of 
equity,  approved  and  fan&ioned  ever  fince  that  branch 
of  our  law  has  been  formed  into  a  fyftem,  u  that  men fy 
to  be  laid  out  in  land  jhall  be  confidered  as  land,"  and 
confequently  treated  as  fuch  in  ail  ^relative  fituations, 
muft  be  fubverted  and  rejected,  as  decided  againffc 
law;  or  money  thus  predicamemed  muft  be  ftill  con- 
fidered as  land,  whether  it  be  actually  in  the  hands  of 
the  remainder-man  in  fee  thereof  (if  he  acquire  it 
without  any  act  done  by  him  merely  in  its  legal  courfe 
of  defcent)  or  of  a  truftee,  until  fome  declarations  made 
or  act  done  from  whence  a  contrary  intent  may  be 
prefumed  to  be  entertained  by  the  owner,  who  has 
a  right  to  give  to  it  either  the  one  or  the  other  cha- 
racter. 

And  if  all  parties,  entitled  to  the  beneficial  intereft 
in  money  directed  ,to  be  inverted  in  land,  agree  to 
take  it  as  money,  a  court  of  equity  will  permit  them  to 
take  it  in  its  then  ftate. 

Thus 
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r  «  T  -  *  Thus  where  the  hufband,  by  articles  previous  to 

•-.  Ead-  his   marriage,    c  I   to   purchafe    lands   of   8o/« 

a  year  value,  in  truft  for  the   ifiue  of  that   marriage, 
il7"  :-nants  in  tail  in  common,  remainder   in   fee  to  his 

own  right  heirs  ;  and  w   a  bill  riled  for   that  purpofe* 
cree  was  made,  that   tne  hufband   ihould   perform 
the   articles  ;    the   hufoand   died,  and  the  younger  chil- 
dren joined  in  a  pec  eldeft  lbn,  to  have 

:  invented  in  a  purchafe, 
and  an  order  was  made  accordir. 
n  r.  But    where    there    was    a    previfo    in    a    fubfequent 

nt  relative  to   money  entitled  in  equity  to  the 
a  Atk.  452.      character  of  land,  upon  this  contingency,  that,  if  the 
tenant  for   life  th  d   before  the  money  was  in- 

vented in  iaixi,  then  it  ihcHjld  be  divided  and  go  a- 
mopg  the  feveral  claimants  thereof,  their  executors 
and  adminiftrators ;  it  wa^  held  by  Lord  Hcirdu:'icke^ 
on  a  queition  refpecling  it  which  arole  before  that 
event,  that,  as  that  contingency  had  not  happened, 
and  the  tenant  for  life  was  then  living,  the  original 
truft  was  {t;11  fubuiling  for  the  money  to  be  confidered 
as  rezii-zfd. 
1  24.  J  *  Jf  th^  period  entitled  to  the  remainder  in  fee  of 
a   fund   fo  circun  be   under   any    incapaci 

HusheT  *'        affecting  his   re*l  eita:e,  he  cannot,  by  any  ad,  alter 
a  Atk  4-;.      the   nature  oi  fuch   meney    \  Therefore,  if  it 

Cunr.ir.gham    belong    to  a  feme  covert,  being  confidered  as  a   re 
!v^r°?-6       eftate,   ibe  cannot  alter  the  nature  of  it  barely  by  a 

lePta-     contract   or   deed  \    for,    if  it    were   actually   Ian 
cock  and  alter  the  couric    of  defcent   a  fine   muft   be  lei . 

J^rch,i  ncz.  ^.ne   cover.  r    difability   to    pals    her    real 

erlates  b  |  -  furance- 

So,  if  the  owner  be  an  infant,  no  change  can 
be  effected  as  to  the  character  of  fuch  fund,  by 
any  act  or  declaration  done  or  he  comes 

of  -- 
Sccley  :y    where   one   devifed    that    1000Z    ihould   be 

1  p-v  .  j   out   in   a  purchafe   of  lands  in  fee,  to  be  Ct 

upon  A.  B.  and  C.  and  1  eir^,  equally  to  be  dh 

A.   died  leaving  the  infant   heir,  and  B.  and  C.  toge- 
ther with  the  infant  be 
Er.  as   to   the   fh: 

r  be  brc  and  put  ou:  for  the 

of  the  iiii 
is  Incapable 

But, 
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*  But,  in   the  cafe  of  z  feme  covert,    the  money  T      I25*  1 
ay  be   got  at   without  laying   it  out  in  land,  by  her  H^hes  T" 
ning  into   the  court  of  Chancery  and  confenting  to  2  Atk.  452. 
e  it  as   perfonal  eftate  :     Becaufe,  upon  her  being  Etvide  1  Vrz. 
fent   in   court   and  examined,  a?   i   feme  covert  is  I7  ' 
a  fine,  as   to  fuch  confent,  the  money  articled  to 
be   laid   out  in  land  will  be  bound,  in  equity,  as  much 
le  land   would  be   Ly   a  fine  at  law  ;  and  {he  may 
•-by  difpofe  bf  it  to  her  hufband,  or  any  body  elfe. 
A  devife  of  an  equivalent   intereft  of  the  fame  na- 
ture  as  is  contracted  by  an  agreement,  or  articled,  to 
be  given   or   fettled,  may,  in  fome  cafes,  be  taken  as 
a   pciformance  thereof.       But   as  every   devife,    prima 
facie,  imports  a  bounty,  it  is  incumbent  on  the  parties, 
ng  to  be  difcharged  by  a  devife  from  the  articles 
cement,  ro  {hew  that   it  was  fuch  teftator's   in- 
tention,   when  he   made   his   will,    thereby   to   perform 
the   articles  or  agreement  on  his  part ;  and  fuch  inten- 
tion mu ft  appear  either  from  the  exprefs  words  of  the 
.will,  or  the  clear  and  manifeft  intention  of  the  teftator 
r  evident   upon   the  face  of  it,  or  be  extracted  out  of  it 
neceitary    implication.       Therefore,    in   order    to 
make  a  devife,  or   bequeft   a  performance  *  of  a  prior   [  *  126.  j 
contract,  it  muft   be  ejufdem  generis,  and  not  land  for 
money,  or  money   for   land ;  or   muft,  at   leaft,  be   of 
fuch   certain   and   known   value  or  eftimation,    and  fo 
far  of  the  fame  nature  as  the  thing  to  be  fatisfied  there- 
with,   as    to   appear    indifputably   to  be  equivalent  or 
fuperior,  not  only  in  grofs  value,  but  in  annual  income 
to  the   thing   to  be  performed.     The  following   cafes 
will  illuftrate  thefe  proportions.' 

If  lands,  of  precisely  the  value  covenanted  on 
marriage  articles  to  be  purchafed  by  the  hufband,  be 
by  him  fufterev  in   fee,  (hey  will    be   con- 

fidered    to  be    intended   as  a  performance   of  the  co- 
nt. 
is,    where    W.   upon  his  marriage,    covenanted  Wilcox ▼.  Wife 
to  purchale  lands  of  the  value  of  200/.  per  amiun:,  and  cox»  z  VeIT: 
to   fettle  them    upon    himfelf  for  life,  remainder  to  his  \^'  l63°  E^ 
jointure,    remainder   to   the    ilTiie  of  the  vide  Bla 
ail.-     And   W.   (who   was   a   freeman   of *•  Wldmore, 
;  reflate,  having  purchafed  lands  of  200/.  ^brcr"?^ 

ing    made  a  iettlement  thereof,  vide  Maical  v. 
permitted  them   to  defcend  upon   his   elueft   ion  ;    this  Mafcal,  i  Vez. 
was  held  to  be  a  performance  of  the  covenant,  for  the  ^v3£n^^ ^ 
\rOL.    II.  valu  intereft 
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[  *  127.  ]   value  of  the  lands  correfponding  *  exadlly  with  that 

fqmiinewith      f  ^^   covenanted    to   be   purchafed,  plainly   fhewed    ! 
that  he  had  ,  ,        .        .  .  .      r  ...  .      r    .      J        ,.    .   r 

agieedtogive;  tn<£  tne  lands  were  bought  with  an  intention  to  fatisfy 

and  the  devifee  the  covenant. 

i  eld  to  an  eke-      a  So  if  money  \>e   fubje&ed  to  a  truft,  and  hid  out 

i  ion  ;  not  that  r  .   .        J  ,  J  r        ,-,-         ,-    .  ,  . 

one  was  a  fatif- uPon    iecunties  ;    and    tenant   tor   lite  or   it,  under  the 

i,iciionfor  the  limitations,  call  in  a  part  thereof  with    the   confent  of 

other,  but  asa  ^  tru{}ees    ancj  re-inveff:  it  in  his    own   name  without 

completion  of      ,        .  'r  .       >     .  n  ,     .  ,.        = 

the  aft,  the       tne   mterpohtion  of  truitees,  and  then  die,  leaving  real 

agreement  he-  eftates,  of  which  he  was  abfolute  owner,  to  defcend 
jug  a  corrobo-  to  ^js  he",r>  wno  would  have  been  entitled  to  the  mo- 
V,U#  ney  or  land  purchafed  therewith  as  tenant  in  tail  ;  fuch 

%     ,  eftates   defcended   will    be  confidered  as  a  compenfation  1 

v  Howard^t   f°r>  or  a   performance   of  the    truft,    except  as  to  fo  1 
ux,  jBro.Ca.  much  of  the  money  as  ftill  remains   on  the  old  fee u. 
Par.  552.  rity,  and  in    the  names  of  the  truitees  ;    for,  the  pre*  . 

fumption   of  compenfation  or    performance,    will    not 
reach  that. 
5  P.  Will.  But   where   the  lands,    covenanted    to    be    bought, 

225.  1  Vcz.  are  expreftly  ftipulated  to  be  lands  of  inheritance  and 
&u  in   fee  fimple,    the  purchafe    of  copyholds,    leafeholds,  , 

eftates  for  lives,  or  reverfions  expectant  on  eftates  for 
lives,  will  not  be  confidered  as  a   part  performance  of 
T  *  128.  1  *  mcn  a  covcnanti  b  Becaufe  copyholds  are  fubjeel:  to  a 
*  Vide  1  Bro.    different  kind  of  tenure,  and  terms  are  not  defcendable 
Ca.  Par.  351.    to  the  heir,  nor  can  an  immediate  profit   be   had  from 
reverfions,  efpecially  if  they  do  not  fall  within  the  co- 
venantor's own  life. 
1  Vez.  2ztf.  So  money,  though   of  much  greater  value  than  land 

aVern.298.     agreed   to  be  purchafed,  given   to  the  claimant  under 

Vide  Bio.  Ca.       °  ^   r  ..    i_  rj        j  •     ■»• 

Par  551  an  3greernenr>  cannot   be   conudered  as  coming  in  lieu  • 

of  the  land;  becaufe  money  and  land  being  of  a  quite 
different  nature,  the  gift  of  the  one  can  never  be 
taken  as  a  performance  of  a  prior  contract  to  fettle  the 
other. 

We  have  obferved  that,  in  cafes  of  implied  perform- 
ance, the   intention   ought  to  govern,    and   that  there 
muft,  in  all   inftances  of  this   kind,  be  forne  pofitive 
evidence,    or   at  leaff,    fome  circumftance,   furnifhing 
a  ftrong   and   necefTary  preemption,  that  whatever  is 
taken   to  be  a  performance,   was  clearly  and  manifeftly 
j >trhmere  v.    intended   as  fuch   by   the   perfon  effec~ting    it.      Upon 
Lord  Caihne,   that  ground  it  has  been  held,  where  one,  bound  by  a 
\I<  ca  t       covenant  made  on  his  marriage,  to  lay  out  30,000/.  in 
Talb.  80.    '      the  purchafe  of  lands,  was  feiled  of  land  in  fee  at  that 

time 


" 
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e  of  *  the  value  of  JOO/.  per  annum^  and  afterwards  [  *  1 29.  ^ 
inteftate  without  iifue,  and   without  having  made 
clement  of  any  eftate  ;  that  the   covenant  did   not 
relate  to  the  lands  which  were  the  covenantor's  at  the 

e  of  entering  into  the  articles,  the  words  being  fu- 
ture, viz.  that   he  would  purchafe.     Arid  then,  as  the  vide  Took  r. 

tention  of  the  party  did  not  plainly  appear,  that  his  Hartings, infra, 
eftate,  which  he  permitted  to  defcend,  and  which  did 
not  amount  to  the  value  of  what  he  articled  to  pur- 
chafe, fhould  be  for  or  towards  a  performance,  it 
fhould  not  be  fo  confidered  :  Befides,  it  was  Lid  that 
fuch  inference  would  be  to  difinherit  an  heir  by  an 
implication  not  neceflary,  contrary  to  the  known  max- 
im of  law. 

But  lands,  purchafed  at  different  times,  but  fub- 
fequent  to  fuch  articles  entered  into  or  covenant  made, 
will  be  confidered  (although  not  purchafed  in  truftees 
names,  nor  declared  to  be  to  the  trufts  of  the  cove- 
nant) as  bound  thereby ;  not  in  the  light  of  a  fatisfac- 
tion,  but,  under  the  notion  of  being  a  part  perform- 
ance, founded  upon  a  prefumed  intent  of  the  covenan- 
at  the  time  of  the  purchafe  made,  to  purchafe 
purfuant  to  the  covenant  he  was  bound  by,  and,  con- 
fequently  ought  to  *  perform.  w  And,  therefore,  [  *  130.  ] 
Lord  Talbot^  in  the  cafe  of  Letchmere  and  Lord  Car-  n  Ca-  T.  T*w 
lijle,  held,  that,  as  under  the  covenant  then  under 92' 95' 
confideration,  there  was  no  obligation  on  the  covenan- 
tor, as  to  purchafes  of  lands  in  fee  fimple  in  pofTeffion, 
to  lay  out  the  whole  fum  at  one  time  ,  and,  as  there 
were  lands  in  pofTelTion  of  inner hance  purchafed, 
which,  though  not  purchafed 'with  the  privity  of  the 
truftees,  yet  it  was  natural  for  the  covenantor  to  fup- 
pofe  that  the  truftees  would  not  difTent  from  thofe 
purchafes,  being  entirely  reafonable  (the  defign  of 
interpofing  truftees  being  not  to  prevent  proper  but 
improper  purchafes)  and  as,  though  thefe  lands  were 
not  purchafed  within  the  time  limited  in  the  covenant, 
yet  nobody  fufFered  by  it,  and  therefore  that  circum- 
ftance  could  not  vary  the  intent  of  the  party  in  a  court 
of  equity  (which  intent  feemed  to  be,  that,  as  foon 
as  the  whole  money  was  laid  out,  the  lands  fhould  be 
fettled  together,  and  not  to  make  half  a  fcore  fettle-' 
ments)  it  was  reafonable  to  fuppofe,  in  the  prefent 
Cafe,  that  thefe  purchafes  were  intended  to  latisfy  the 
covenant.  And,  as  Xo  thefe  purchafes,  the  decree  of 
Sir  Jofeph  Jefyl,  that  they  were  not  made  in  perfoim- 
E   2  anc-e 
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L  *  *3,#  3  ance  of  the  covenant,  and  therefore  could  not  be  t 
as  Juch,  fo  far  as  *  concerned  them,  was  varied  by 
lofJfhip  on  the  re-hearing. 

Smith  v.Dea-        The  fame    principle  of  a    prefumed    intent,    (as 

con,  cited  i       purchafes  made  by  the  covenantor  after  an  agreem 
•March4*©  ^      t0   convey  anc*  fettle  houfes,  lands,  C5V.)   to  carry 

1756.  agreement  into  execution,    was    recognized   by  L 

Haridwicke)  in  the  cafe  of  Smith  and  Deacon ,  and 
verned  the  decifion  of  the  court  in  that  cafe.  And 
point  being   re-agitated   in    the   cafe   of  the   Attor 

1  Vez.  540.  General  and  Wborwood  was  given  up,  as  decided 
the  two  cafes  before-mentioned  :  And  it  was  admit 
hy  all  parties  to  be  then  fettled,  that  if  a  perfon,  obli 
ed  under  articles  to  purchafe,  did  purchafe,  thoi 
not  to  the  extent  the  articles  required,  fuch  purchafe 
fhould  go  to  make  good  the  articles^  (b  far  as  it  could 
be  applied. 

But,  as  the  ground,  upon  which  fuch  after- pur- 
chafed  lands  are  confidered  as  purchafed  in  part  per- 
formance of  the  agreement,  is  the  prefumed  intention 
that  the  party  purchafed  them  with  that  view,  in 
confequence  of  which  the  covenant  or  agreement  at- 
taches upon  thefe  eftates  as  a  lien  on  them  in  the  hands 
of  the  purchafer  and  his  heirs ;  that  lien  will  not  | 
r  *  j^0  -I  *  follow  them  into  the  hands  of  fubfequent  purchafers 
J  '  or  mortgagees  :  Bccaufe,  whether  the  covenant  or 
agreement  ihall  attach  upon  them  depends  upon  the  J 
intention  of  the  purchafer,.  and  the  prefumption  that 
a  performance  is  by  him  intended  frauds  only  till  the 
contrary  is  proved ;.  therefore  any  act,  (hewing  he  had 
not  a  part  performance  in  view,  as  a  mortgage  or  fale 
afterwards,  will  take  away  the  prefumption, 

L    ,        „  r       But  it   feems,    that  the   prefumed   intent   would   be 

Iooke  V.  Haf-  ,.  11,  -n  i       -r  r  1 

tings,  a  Vera;    a  *lcn   uPon  tne  lands  againit  a  devilee ;  tor  the  court 
97.  faid,  in  the  cafe  of   Tcoke  and  Haflings^  that  if  a  man 

covenanted  or  entered  into  a  bond  to  fettle  land  or* 
fuch  a  value,  or  an  annuity  out  of  land  of  fuch  a  value, 
and  had  no  land  at  the  time  of  the  fettlement,  but  after- 
wards purchafed  land,  that  land  fhould  be  liable 
againft  a  voluntary  devifee;  and  fuch  devifee  fhould  be 
reimbupfed  out  of  lands  left  to  defcend  to  the  heir*  if 
there  were  any  fuch. 

And  fuch  after  purchafe,  it  feems,  will  not  be  liable 
to  the  debts  of  the  purchafer. 
,  bowman  v.  Thus    where,    on    the   ion's   marriage,   the    father 

fettled 
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ettled  a  leafe  for  two  years  (held  of  the  *  Queen  Dow-    [  *  133-3 
igcr)  on  the  fon  for  life,  and   then  on  the  ifTue  of  that  £le°™^f  2 
narriage ;  °  the  fon  covenanted  to  renew  the  leafe  from  „  Se<{  note, 
;ime  to  time,  and  to  affign  the  renewed   leafe  to  truf-  the  leafe  itfelf 
ees  to  keep   the  fame  on  foot  as  long  as  the  wife,  or  J**^*^*: 
iny  child  of  the  marriage  mould  live;    and  the  fon  then  the  re- 
enewed   the  leafe   in  his    own   name,    and   made   no  newal  isonly 
flignment  thereof  to  truftees,  and  died  greatly  indebted^01 


ot  It. 


without  afiets  :  It  was  held  per  curiam,  trrat  the  leafe 
was  bound  by  the  marriage  articles,  and  fhould  not  be 
jaiTets,  nor  liable  to  debts. 

If  one  covenant  to  fettle  lands  of  a  certain  value  on 
lis  heir,  not  fpecifying  any  lands  in  particular,  and 
.then  die,  and  lands  of  greater  value  defcend  upon  the 
heir,  they  (hall  be  bound  by  the  covenant. 

'Thus,  where  H.  on  the  marriage  of  his  fon,  cove-  Roundell,.ct 
Inantcd  for  himfelf,  bis  executors  and  adminiftrators,  to  *Vj-  Brcary» 

f.  ...  ■  r  ,  <  .       j     2  Vern.  482. 

irettlc,  n  within  one  month  after   the   marriage,    lands 
jof  the   value  of  150/.  per  annum  to  the  ufe  of  the  huf-  «*  Not  to  pur 
band,  and  tirft  and  other  ions,  and  for  railing  portions  cha*c- 
ifor  daughters  ;  but  no  lands  in  particular  were   men- 
tioned in   the  articles.     And  B.  afterwards  died  having 
never   made   any   fettlement,    and   his   fon    thereupon 
Centered  upon  the  lands  whereof  his  father  *  died  feifed  [  *  134*  . 
las  heir,  and   married  a  fecond   wife,    and   fettled   part 
jof  thefe  lands  upon  her  and  her  ifTue.     It  was  objected, 
ion  a  bill  filed  to  have   150/.  per  annum  fettled  purfuant 
ito  the   articles  on  the  firft  marriage,  that,  no  lands  in 
[particular  being  mentioned  in  the  articles,    there  was 
: no  lien  upon  any  particular  lands;  and  that  therefore 
!  the  only  remedy  was  againft  the  affets  of  the  covenantor, 
land  even  that   muft  be  confined  to  his   perfonal  afiets 
j  and  would  not  reach  his  real  afiets  ;  becaufc,  the  cove- 
!  nant  was  only  for  him,  his  executors  and  adminiftra- 
1  tors,  and  not  for  him  and  his  heirs ;  befides  which  it  was 
j  urged,  that  the  fecond  wife  was  a  purchafer  without  no- 
tice, and  could  not  be  affected  by  the  articles  :  But  the 
j  Lord  Keeper  was  of  opinion,  that,  although  no  lands  were 
\  mentioned  by  the  articles,  yet,  the  covenant  fhould  be  a 
,  lien  upon  the  land  whereof  the  father  was,  at  the  time  of 
j  entering  into  it,  feifed,  unlefs  he  had  purchafed  or  fettled 
1  other  lands  within  the  time  limited  by  the  articles. 

But  the  ground  of  the  preceding  cafe  feems  rather  to 
'  have  been  the  prefumed  intent  of  the  father,  that  the  eftate 
I  defcending  (hould  be,  to  the  extent  of  the  covenant,  a  ' 
■  performance   thereof,    than  that  the   covenant   was  a 

fpecific 
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L  r35-  J  *  fpecific  lien  ;  and  this  obfervation  feems  warranted  by. 
1  FrecmouUv.  tne  following  cafe,  the  only  diftindHon  between  which 
D$dire,  i  p.  and  the  preceding  cafe  appears  to  be,  that  the  devife  in 
*  Note  u.e  dif- t'1''~  f°^ovvmg  ca^e  removed  tl^e  poffibility  of  a  prefump- 
tindion  be-  ti°n>  tnat  any  part  of  the  teftator's  eftate,  not  fpecinV 
tweentheie  cally  bound,  was  intended  by  the  covenant,  to  go  in 
cafes  oi  a  pre-  perf0rmance  of  it.  j  In  the  cafe  I  allude  to  there  were 
ante  of  cove-  feveral  demands  of  feveral  natures  afrecling  the  eftate 
nants  and  of  a  teftator,  he  being  indebted  by  bond  and  by  fimple 
agreements  to  Contrac~f,  and  having  upon  his  marriage  covenanted  to 
in"o  Unn\&c.  ^*ett^e  fpecific  lands,  and  alio  land  that  fhould  be  of  the 
-which  do  not  value  of  6o/.  per  annum  upon  his  wife  for  her  life  :  k  His 
Hand  upon  the  wj{]  charged  all  his  eftate,  real  and  perfonal,  with  the 
ground  ot  latis-  rL-      >  i_  a     j   •  l U     i 

latlion  •  and  payment  of  his  debts.  And  it  was  held  that,  as  to  the 
covenant,  as  to  fpecific  lands,  the  covenant  was  a  lien  upon  them;  but, 
^ofliUli'  aS  l°  the  ^ettlin§  J3ndsof  the  value  of  60/.  a  year,  it  did 
tied  in  jointure  not  bind  Specifically  any  lands ;  wherefore,  as  touching 
orthe like:  For,  that,  the  wife  muft  come  in  only  as  a  fpecialty  credi- 
as  to  them,  a  tor  .  anc]5  jn  order  to  fettle  the  quantum  of  the  demand, 
S  a"?ke  of  area-  the  mafter  muft  make  an  eftimate  of  the  value  of  the 
ter  amount  wife's  eftate  for  life,  and  fhe  muft  come  in  as  a  creditor 
than  the  defid-  by  fpecialty  to  that  amount. 

efC*  Trio^l  *  ^  court  °f  equity  will  decree  the  fpecific  execution 
confidered asa  °f  an  agreement,  notwithstanding  the  infertion  therein 
fatisfadion,  of  a  penalty  in  cafe  of  a  non  performance;  for,  though 
vide  Vifcount  jt  was  anciently  held,  where  there  was  a  bond  to  per- 
Sir°GecKPeV'  ^orrn  ar7  tnm&>  tnat  tne  obligor  was  obliged  to  the 
Max* til, iBro.  alternative  either  to  perform  the  thing  or  pay  the  mo- 
Parl.  Ca.  555.   ney    an(i    therefore,  that  the  obligation  was  difcharged 

Sed  vide  i     J  ■    ■        i  i  •     •  °  ° 

Bidu^hton  v.  Dy  Paving  tne  penalty  ;  yet,  it  is  not  now  taken  as  an 
Etrington,ibid.  agreement  in  the  alternative,  in  which  the  obligor  may 
vol.  7.  folia,  either  pay  the  money  or  perform,  but  the  penalty  is 
IVAtanda  and  underftood  only  as  an  enforcement  of  the  agreement, 
Bland  v.wid-  and  as  giving  a  remedy  at  law  for  a  certain  fum,  inftead 
more,  cited       0f  uncertain   damages  :  And  the  party  by  providing  his 

Buleid5^-1  Ct  remeQ,y  at  law>  does  not  ta^e  away  his  remedy  in 
Smith,  2  Vc-rn!  equity  ;  for  it  would  be  hard,  that  a  man's  enlarging 
258.  The  dii-his  fecurity  at  law  fhould  make  him  in  a  worfe  condition 
to'blThereThV"  t(\u]iY  tnan  ne  could  otherwife  have  been  ;  l  nor  can 
whole  is  fatis-  it  be  inferred,  that  the  parties,  by  adding  a  bond  to 
fied,  and  where  enforce  the  performance,  intended  to  weaken  the  lien 
fc™,  o, ihat toy  had  under  the  agreement. 

is  lufTercd  to  m   ihus,  where  articles  were  executed  for  performance 

defcend  under  0f  an  agreement  for  purchafe  of  an  eftate,  with  a  pro- 

theftatuttof  fo  r 

diftributions  be  lefs  than  what  is  due  by  covenant,  it  cannot  operate  as  a  fatifaelioni 
vide  Kcrman  v.  Kerman,  Brown's  Chan.  Rep.  1786,  fol  95.  *  Vide  Bagg,v.  Fofter, 
1  Ch  Ca.  188.  S.  C.  3  Chan.  Rep.  50.  m  Howard  v.  Hopkins.  2  Atk.  37i.etvidt 
Hopfon  v.  Ticvor,  Strange  533.  et  zEq.  Ca.  Abr. 
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vifo   therein,    that,    if  either  *  fide  (hould   break  the   [  *  1 37-  ] 
agreement,  he   fhould   pay    100/.   to   the  other.     The  •*  *•  3 •  ;s- c- 

°      i  r  A  •   i  i  •     ,  r  u      »  P-  Will.  jo?. 

vendor,  meeting  afterwards   with  a  third  perion,  who  N:ind^ev#  ' 
offered  hiin   two  years  purchafe  more  than  the  vendee,  Wilkes,  i  Eq. 
immediately  accepted  of  it.     And  one  ground  of  argu- Ca-Abr- 393- 
ment  on  behalf  of  the  vendor  againft  a  fpecific  perform-  E     Il3 
ance    was,    that    it    was  the  intention  of  the   parties, 
that,  upon  payment  of  ico/.   by  either  of  them,    the 
agreement  fhould   be  void.     Sed  per   curiam.     As  to 
the  defence  on    the   foundation  of  the  fum  ftipulated, 
the  court,  cannot  confider  that  as  a  ground  to  let  off 
either  party  w'#n  they  pleafe  ;  it  being  no  more  than 
the  common  cafe  of  a  penalty,  which  might  be  inferted 
by  the  vendee  in   order   to  be  paid   for  his  trouble    of 
viewing   and  meafuring   the  eftate,  taking   plans,    &V. 
fuppofmg  the  defendant  fhould   not   be   able  to   make 
out  a  title. 

But  ftill,  this  depends  upon  the  nature  of  the  agree* 
ment;  for  where  the  objedt  of  the  agreement  is  da- 
mages only,  there  the  penalty  (hall  be  the  criterion 
of  the  injury. 

Thus,  were  D.  executor  of  C.  employed  as  a  mafter  Davisv.  Curtis 
of  a  fhip  by  the  Eaji  India  Company,  covenanted  with  '  ch-  Ca.  226. 
them,  that  he  fhould  *  pay  a  certain  mulet  for  every  cloth    r  *  l  ^g.  "1 
carried  &c.  in  the  fhip  ;  and  C.  took   D.  as  his  mate, 
who  made  an  agreement  mutatis  nmiandis  with  D.  and 
gave  a  bond  in  the  penalty  of  50/.  for  due  performance 
on  his  part  j  and   E.  without   D.'s  knowledge,  carried 
fo  many  clothes  as  the  mulet  thereof  came  to  70/.  whicb 
the  company  deducted  out  of  the  mailer's  wages  :    It 
was  held,  on  demurrer  to  a  bill    filed  againft  the  mate 
_  for  relief,  that  the   executrix  of  the  mafter  could  not 
have  relief  againft  the  mate  beyond  the  50/.  fecured  by 
the  bond. 

If  new  matter  come  out  refpe&ing  an  agreement, 
againft  which  a  decree  has  before  been  made  in  a  caufe 
between  other  parties,  the  court  will,  notwithftandine, 
fupport  the  agreement,  although  it  has  before  decreed 
otherwife  :  For  the  perfon,  not  party  to  the  original 
fuit,  is  not  bound  thereby,  and  then,  without  any 
regard  to  a  former  decree,  the  court  will  judge  upon 
the  cafe  before  them. 

Thus,  where  a  leffee  of  a  houfe  amVned  his  term  to  VT  „  ,,  u 

B,  . *     .        ,  _  °  .  Natch  bolt  v. 

.  who  covenanted,    in  the   alignment,  to  indemnify  Porter, 

ths  affignor  againft  the  covenants  in  the  original  leafe;*Vern.  112-. 

C   bought 
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J9»]    C,  bought  *  the  reverfionary  intereft  of  the  leflbr, 
i    B.   for  a  furrender  of  the  term  ; 
an  affignmer :  J   the  key. 

1   and  ac:  But,  afterward! 

in  the  houfe,  it   ft 
•nd   then   C.   brought  a  bil!  \.  the- 

original   leflV  pel  him  toadmitan  a: 

to  his  bi 
B.  was  rr 

i   upon   tl  rcn  B.  an 

:ne  furrendering  of  the  leafe,  and  upon  the  del 
be  key  purfuant  thereto.     But  h 
at  the  hearing,  and  it  was  decreed,  ySat   he   (h 
go  to  a  trial  a!  id  admit  an  attornment ;  but 

cr    attorned,    upon 
caufe  cc -  <  into  Chancerv,  it  was  decreed 

A.  (hould  pay  the  rent  arrear.     Then    A.   being  dead, 
nied  a  bill  to  be  reimburfed  againft  B.  ac- 
ovenant   upon  the  ailignment,    upoq 
:h  he  could  not  recover  at  law,  by   realbn   that   C. 
could  not,  at  law,  have   recovered   of  A.   for  want  of 
ana  :.     B.  by  anfvver  let  forth    I  .merit 

made   with   C.  for  furrendering  his  term,  the  delivery 
r  *  i  ,0.  1   of  the  key,  and  C.'s  *  acceptance  of  it,  and  therefore 
infifted,  that  he  ought  not  to  be  charged-     And  u| 

:f  the  caufe,  the  court  was  of  opinion  that 
agreement  was  well  proved,  and  a  good  difch 
and  that  B.  was  not  liable  to  ani  rent  after  that 

time  ;  and  the   court  laid,  that  though  the  court  had 
decreed  otherwife  A.  yet  B.  being  no  party  to 

that  lint  was  not  bounc 

J  eft  ion  of  fact  antes  on  a  bill  for  fpecific 
▼.LordKingf-  execution  of  an  agreement,  a  court  of  equity  will  direct 
an  iiTue  at  law  thereupon  :  As  if  it  were  contended, 
where  an  agreement  for  making  a  leafe  was  by  parol, 
that  it  was  part  of  the  agreement  that  a  third  perfon's 
confent  or  approbation  fhould  be  had  to  make  fuch  leafe 
valid,  and  whether  (t.  the  obtaining  fuch  con- 

ration  was  part  of  the  agreement)  it  were 
en  or  not :  Or,  as  to  whether  another  party  (ftipu- 
rg  after  fuch  conditional  agreement  as  above-menti- 
oned made)   had  notice   of  that  conditional  agreement; 
and  the  reafcn   is,  that,    in  fuch  cafes,    whether   the 
agreemer:  anal,  whether  the  condition  was 

performed,    whether    there    was    any   notice,    or    the 
are  queftioris  of  fact  which  muft  be  afcertained 

by 
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*  by  a  jury,  before  the  court  can  decree  as  t  - 

on  a  bill   for  execution  of  articles,  cr  of  an  agree- 
in   fpecie,  it   appears  that  the   c 

"erred,  infifted  to  have  had  cla. 
iture  of  that  on  which 
oarty  rcfu 
:  .em  •,  the 

relate  to  a  purchafe  of  land,  to  the  matter,  to  fe: 
are  the  ufual  covenants :  Becaufe  the  court,  h 
difcretionary    power,  will    I  uefs 

rreement  be  proper,   and  agreeable  to  the  nature 
the   fubjec*  cor:  out.     But,  if  the  contract 

refpe&ing  a   perf  _-,    it  is   different;  becaufe 

fuch  things  being  to  be  had  at  one  place  as  well  as  ano- 
ther, when  the  parties  contracting  for  a  purchafe  find 
that  the  parties,  contracted  with,  will  not  infert  the 
ufual  covenants,  they  have  no  occahon  to  wait  the  event 
of  a  Chancery  fuit,  but  may   go  to  another   market 

v  themfeh  if  the  contract  be  for  a  purchafe  Barton  r. 

of  timber  growing,  and  the  purchafer  had  infifted   |pf  "JV« 
have  the  ufual  claufe  inferted   in  tne  articles, 
to  the  buyer's  boric  permitted   to   graze  on 

*  land  where  the  timber  ftands;  and  likewiie  for  indem-   [  *  142.  ] 
nifying   him  in  flaUil  limber,  (that  is,  if  it  grow 

in  hedge  rows,  and  one  fide  belong  to  a  ftranger,  be- 
caufe  they  will  be  liable   to  trefpais    if  it  fall  on  the 
Granger's  lands)  and  this  be  denied  by  the  vendor; 
will  not  be  a  ground  to  refer  the  caule  to  a  mailer, 

peribnal,  and  the  fubjecfc  to  be  purchafed 
elfewhere. 

As  a  beneficial  bargain  will  be  decreed  in  eq_* 
vife  will  one  that  happens  to  be  a  lofing  bargain;  for 
the  ume  reafons  and  principles  apply  to  both  cafes. 




[  *  i43-  ]  *  ^  fy*  equitable  Jurtfm&ton  in  relief 
mg  againft  unreaftmafcie  Contrails  or 
agreements. 


u 


PON  this  head  of  enquiry  it  is  obfervable,  that 
a  court  of  equity  will  much  more  eafily  be  pre- 
vailed upon  to  difmifs  a  bill  which  has  for  its  object  the 
fpecific  execution  of  an  unreafonable  agreement,  than 
to  fet  aiide  an  agreement,  though  it  be  not  ftrictly 
equitable,  on  a  bill  for  that  purpofe ;  for  the  latter  is  to 
deprive  the  party,  2gainil  whom  it  is  preferred,  o* 
that  to  which,  by  law,  he  has  a  right :  And  if  a  court 

_,. ,    .  .  be  prevailed  upon  to  fet  afide  fuch  an  agreement,    it  will 

\  ide  infra.        .    .T  c       ,.r  ,        ,        ,  ,  J3,         .  ,  ,         . 

Bofanquet  r.    be  on  refunding  what  has  been  bona  Jide  paid,  and  mak- 

Dalhwood.  Ca.  ing  allowances  for  improvements,  &c. 

T.  Talbot  38.  Subject  to  the  foregoing  general  obfervation,  I  fhall 
now  confider  the  principles  on  which  courts  of  equity 
have  exercifed  this  branch  of  their  jurisdiction. 
r  *  j..  -1  *  The  better  opinion  feems  to  be,  that  the  mere  fact 
J  of  a  bargain  being  unreafonable,  is  not  a  ground  to  fet 
it  afide  in  equity,  if  the  parties  are  of  age,  perfectly 
acquainted  with  their  refpective  rights,  each  of  them 
aware  of  what  is  done,  free  from  any  deception,  and 
fpeak  what  they  refpectively  mean  :  For,  contracts 
are  not  to  be  fet  afide,  becaufe  not  fuch  as  the  wifeft 
people  would  make;  but  there  muft  be  fraud  to  make 
void  acts  of  this  folemn  and  deliberate  nature,  if  entered 
into  for  a  confederation. 

„„,.  ;  ,.  Therefore  where  A.  having  an  eftate  of  1000/.  per 

Whitfield  et  r.  tv^jl  r  r>         l       r 

ux,v.  Paytor    annum,  was  a  iuitor  to  M.  daughter  or  r>.  who  was 

et  ax,  Show,     reputed  very    rich;     B.  upon  propofal  of  a  marriage 

vv'  ^af'.2°'     made  by  A.    agreed    to  give  her  5000/.    certain,  but 

Keene  v!  '       infifted  on  having  a  jointure  of  5000/.  fo  fettled,  that 

stukeley,         his  daughter  (hould  have  the    inheritance   thereof,    if 

f Biker"  s9«£e  A.  died  without  ifliie.     Thefe  terms  A.  refufed  at  firft 

Ahr.  549.  p.  c! to  2ffent  to,  but  afterwards  agreed  to  accept  of.     There- 

12.  2Ed.  Ca.    upon   a  fettlement  of  a  jointure  of  500/.  a  year  was 

Abr.  58.  PI.  c.  made,    and    a    deed    was    likewife    executed    in    the 

nature   of  a  mortgage    of  all  A.'s   eftate,    for  fecur- 

ing    the    payment    of   5000.    to    M.    in  cafe  A.  died 

without   iflue.       A.    died    within  a  fortnight  after  the 

marria^o 
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*marriage  without  ifTue.  Then  M.  preferred  her  bill  to  [  *  H5-  3 
foreclofe  the  equity  of  redemption.  It  was  objected,  on 
behalf  of  the  heir  at  law  of  A.  that  he  was  a  weak  and 
fickly  man;  that  the  agreement  was  in  its  own  nature 
jjrireafonable,  it  being  that  M.  lhould  have  both  portion 
and  jointure,  whereas  one  was  the  confideration  of  the 
other;  and  it  was  laid,  that  both  fhould  be  veiled  in 
the  fame  perfon,  the  portion  returned,  ar.j  the  jointure 
enjoyed,  was  very  hard,  and  conftituted  an  agreement 
that  ought  to  be  fet  afide.  But,  upon  the  hearing,  a  de- 
cree was  made  in  favour  of  the  agreement  by  the  Ma(rer 
of  the  Rolls.  And  his  decree  was  affirmed  by  the  Lord 
Keeper  on  re-hearing  on  an  appeal. 

But,  if  there  be  any  fraud  in  the  transaction,   then  Yitle  "nfra» 
unreafonablenefs    in  the  bargain,  whether    it  be  on  the  HanwS?  V*  -t 
iide   of  the   vendor  or   vendee,   will  be  a  good  ground,  t  p.  will  aoj* 
upon  which  a  court  of  equity  may  be  applied  to,   to  fei  Cole  v.  Gii> 

if  n^f>  bons,    ct  al> 

II  dilGr.  p    W1      » 

And  agreements  that  are  not  properly  fraudulent,  in  infra.      '    9  * 
that  fenfe  of  the  term  which   imports  deceit,  will,  ne- 
verthelefs,  be  relieved   againfl:    on   the  ground  of  ine- 
quality,   and   impofed  burden  or  hardship  on    one   of 
the  parties  *  to   a  contract ;  which  is   confidered  as  a  r  *  1*()%  ] 
diftinct   head   of  equity,  being   looked  upon   as  an  of- 
fence againfl:  morality,  and  as  unconfeientious.     Upon 
this  principle,  fuch   courts   will,  in   cafes   where  con- 
tracts   are   unequal,    as   bearing  hard    upon    one   party 
(though  perhaps  in  themfelves,    and  abstractedly  upon 
general    principles,    equal ;    becaufe,    as    to   outward 
actions,  the  inequality  to  which  both  parties  to  a  con- 
tract have  contented,  where   there  has   been  no  lying 
nor  concealment  of  any   thing   that  ought  to  be  dif- 
covered,   is  an   inequality   that  paiTes  for  equality)   fet 
them  afide  :   As   if  a  covenant  be    inferred  in  a  mort- 
gage that,  if  the  interefr.  be  not  paid  punctually  at  the  Sir  Thomas 
day,  it   (hall,    from   that   time,    and    i'o   from    time  to  Metc's  ca^ 
time,  be  turned  into  principal,  and  bear  intereft.     This  Talbot  a/1" 
covenant  will  be  relieved  againft  as  fraudulent,  becaufe  et  Mofcly  247. 
unjuit  and  opprefTive  in  an  extreme  degree.  Lord  OfTlilucn 

And  the  rule  of  equity  applies  equally,  although  Acmomhfl&flL 
mortgage  be  of  an  eftate  in  reverfion,  and  not  111  pof-  449. 
fefliori.     For  the  mortgagee  knows  his  fecurity  to  be 
a   reverfion,  and  ^e  m^y  brin^   a  bill  of  foreclofure, 
or,  if  there  be  a  bond,  he  may  put  it  in  fuit. 

XM 
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L  M7"  ]  *  Thus  where,  in  1693,3  reverfion  was  mortgaged, 
Moreoaft*  anc*  t'le  mortgagor  never  paid  the  intereft  money;  but 
Moftley247.  In  1J11*  the  mortgagor  and  the  mortgagee  came  to  an 
account  of  what  was  due  for  principal  and  intereft, 
and  a  new  mortgage  was  made  for  the  whole,  with  a 
covenant  that,  at  the  end  of  every  year,  if  the  intereft 
was  not  paid  within  three  months  after  it  became  due, 
it  fhould  bear  intereft  ;  It  was  held,  by  the  Mafter  of 
the  Rolls,  that  this  was  a  void  covenant,  and  the  mort- 
gagor might  redeem  on  the  common  terms. 

Again.  Where  A.  made  his  will,  and  thereby  gave 
Giiborne,  &c.  a  legacy  payable  to  M.  (a.  young  man  of  about  twenty- 
3  P  Mill.  290.  four  years  0f  agCj  wno  nac]  ie(j  gjj  extravagant  life, 
and  had  lain  for  fome  time  in  Newgate)  if  he  fhould 
furvive  C.  the  teftator's  wife,  who  was  about  fixty- 
four  years  old,  and  was  to  have  it  in  cafe  fhe  fhould 
furvive  M.  Afterwards  D.  entered  into  an  agreement 
with  M.  for-  the  purchafe  of  this  contingent  legacy, 
and  contracted  to  give  him  100/.  for  it,  to  be  paid  by 
5/ per  annum,  at  every  Cbrijlmas  ;  with  a  provifo,  that 
ifM.  fhould  furvive  C.  then  what  fhould  remain  due 
of  the  100/  fhould  be  paid  within  a  year  after  her 
death;  but  ifM.  fhould  die  in  the  life-time  of  C.  then 
the  5/.  -per  annum  to  continue  until  the  100/.  fhould  be 
T  *  148.  1  Pa'd  to  tne  executors,  adminiftrators  or  alTigns  of  M. 
Lord  Talbot,  on  a  bill  filed  by  D.  on  the  death  of  C. 
2gain  JVL  to  have  the  500/.  paid  him,  faid,  that,  had 
the  cafe  turned  upon  M.'s  alignment,  he  would  have 
fet  it  afide;  not  on  the  ground  of  its  being  a  bargain 
with  a  young  heir,  which  ftood  upon  a  different  prin- 
ciple, nor  on  the  ground  of  fraud  or  furprife,  for  no- 
thing of  that  kind  appeared;  but  merely  as  being  an 
unreafonable  advantage  made  of  a  ncctffitous  man. 

This   being   the  rule  of  equity  even  in  transactions 
which,  ftri£Uy   fpeaking,  may  be  conftrued  as  lawful  ; 
the  principle  applies  fliil  more  ftrongly   where  the  co- 
venant or  agreement  is  againft  an  exprefs  law  :   As,  if 
it  be  againft  the  ftatute  of  ufury. 
B^fanquttt  v.        Thus  where  A.  in  1710,  lent  to  B.  and  C.  traders, 
Dafhwood.Ca^  feveral  fums  upon  bond,  bearing   6/.  per  cent,  intereft, 
Temp.  Tafb.     whjch  was   then  lawful   ufage;  but   A.   taking  advan- 
tage   of    their  neceflitous    circumftances,    compelled 
them  to  pay  at   the  rate  of  10I.  per  cent :     They  fub- 
mitted    to    this  impoiition,   entered   into  other  agree- 
ments 
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ments  for*  fecuring  the  fame,  and  continued  paying  [  *  149.  ] 
10/.  per  cent,  from  the  year  17 10  to  the  year  172;. 
Then  B.  and  C.  became  bankrupts,  A.  died,  and  the 
affignees  fued  A.rs  executors  upon  this  transaction  :  It 
was  decreed,  at  the  Foils,  that  the  executors  fhould 
account,  and  that  legal  intereft  fhould  be  computed 
and  allowed  for  what  had  really  been  lent,  and  that 
what  had  been  paid  over  and  above  legal  intereft,  ihould 
be  deducted  out  of  the  principal,  and  that  the 
affifnees  fhould  pay  what  fhouid  be  due  on  the  account. 
And  this  decree  was,  on  appeal,  affirmed  by  the 
chancellor. 

An  agreement,  infected  with  fraud  upon  the  face  of  iiy 
will  be  void  in  law,  as  well  as  in  equity. 

The  above-mentioned  cafe   of  Willis  and    Baldwin^  Willis  v.  BalO- 


1  which  an   agreement  between  two  futlers  of  militia, 


win. 


Dou< 


and  the  contractor  for  forage  by  the  ration,  that  the  prea^'  45°" 
latter  might  reftrain  the  rations  paying  and  allowing 
the  futlers  nine- pence  half-penny  by  the  ration  for 
every  ration  left,  was  held  inefficient  to  fupport  an 
aflumpfit  as  founded  an  fraud,  is  in  inftance  of  this 
fort. 

In    cafes   of   fraud,     or    impofed    hardfhip    on    one  Bofanquctt  ▼. 
*  parry  by  another,  it  is  no  anfwer  to  the  relief  prayed,    [  *  150.  ] 
to  fay,  "  that  the  party  applying  was   parti  ceps  crimi-  Daft  wood,  Ca. 
nis-"   for  it  cannot  be  (aid,  in  any  cafe  of  oppreffion,  ^"Ti  .ct  fur>. 
that  the  party  opprefTed  is  particeps  criminis;  fince  it  is  et  Twifletor.* 
that  very  hardfhlp   that  he  is   obliged  to   fubmit  to  (it v-  Griffith, 
being  impofed  on  him  by  another,  and  not  voluntarily1    '     :  '  3I" 
acceded  to)  that  conftitutes   the  crime.     Therefore  a  ibid, 
compliance   with  terms   impofed  that  are  illegal,  as  the 
payment    of  money  with   ufurious   intereft  thereupon, 
wTiil  not  alter  the  relief  in  a   court    of  equity;  for  the 
money  ought  not  to    have  been  paid.      Confequently 
the  maxim,  that  "  -volenti  non  fit  injuria"  does  not  hold 
in  any  cafes  of  fraudulent  or  hard   bargains    impofed 
upon  one  party,  againft  which    equity  relieves.      It  is 
only  the   corrupt   confcience  of  the  perfons  which  im- 
pofed  fuch    bargains    that   is    to    be   confidered;     that 
corruption  alone  entitles  the  party  opprefTed  thereby  to 
relief. 

Hut  where  both  parties  are  criminal  in  equal  degree^  ibid.  41. 
there  the  maxin  of  "volenti  non  fit  injuria"  applies: 
As  in  the  cafe  of  gameflers ;  for,  if  two  perfons  will 
fit  down  and  endeavour  to  ruin  one  another,  and  one 
pays  the  money  won,  if,  after  payment,,  he  cannot  re- 
cove: 
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C  * r 51 .  ]  c°ver  it*  at  law,  a  court  of  equity  has  nothing  to  do 
but  to  (land  neuter  :  there  being  in  that  rafe  no  oppref- 
fion  on  the  one  party,  a:;  there  is  in  the  inflance  before- 
mentioned. 

Ibid,  et  vide  If  fuch  inequitable   advantage    betaken   of  a  man's 

.  fprn5£ .?'  Pitt'  neceffities,   and  the  fecurities   procured   from    him  be 

ili  note!  2^'  outflanding,  i°  tnaC  the  party  holding  them  is  to  be  re- 
deemed ;  a  court  of  equity  will  decree,  that,  if  the 
party  holding  them  has  received  more  than  was  due 
with  legal  intereft,  the  furplus  (hall  be  refunded,  and 
the  fecurities  delivered  up;  which  is  agreeable  to  the 
rommon  direction  in  all  cafes  where  fecurities  are 
fought  to  be  redeemed  ;  namely,  <c  that  if  the  party 
has  been  overpaid,  he  (hall  refund."  Thus  it  was  de- 
creed*  in  the  before-mentioned  cafe  of  Bojanquctt  and 
Dajhivood,  that,  if  the*  teftator  had  received  more  than 
was   due   with   legal    intereft,  his  executors  (hould  re- 

Videfopr*.  Ca.  fund  it,  and  deliver  up  the  bond.     For  the  chancellor 

1 .  1  dbot  58.  £1^  tkat    the   party    fhould  not  i^p  money  that   he 

had  no  right   to  merely  becaufe   he  had  got  it   into  his 

hands. 
r*  1^2.  1        ^ut   lf  ^e  tranfaction  were  at  an  end,  and  all  *  the 
ibid.  fecurities   were  delivered  up,  the  equity  might  poffibljr 

be  otherwife. 
j  Wils.  230,  Inadequacy  of  price,  abjrracled  from  all  other  confi- 

o-ii.  deration?,  feems  of  itfelf  (upon    revifion  of  the  beft  au- 

aV«.  518.      thontics)    to    furnifh    no  ground   on  which  a  court  of 

Brown  sRep.  .  '       r         .,  ,  ®  ,. 

Chan.  Ann.  equity  can  fet  ande,  or  rather  relieve  a  party  to  a  con- 
1787,  fbl  175-  tract;  the  law  of  England  having  never  fixed  any  cer- 
Et  Griffith  v      tajn  proportion,  that  the  price  (hould  bear  to  the  thing 

&piatley,  ibid.  \     r*\  '  r  ° 

179  in  note,  et  purchafed. 

vide  1  Vez'155.      But  if  the  caufe  of  the  inequality  of  price  be  found- 

et  Wood  v.        ed  in  circumftances,  from   whence   a  court  of  equity 

Chan.  206.       may  conclude,  that   the  content  or  the   party  to  accept 

S.  C.  1  Eq.  Ca;  fuch   price    either   was   not  free,  or   was  conditional  ; 

a 01-170.  2.      being  had  under  an  impreflion  that  circumiiances  were 

Gou°IdS,  2  Vez.    otherwife  than  they  were  reprefented  to  the  party  con- 

422  fe  iting  to  fuch   unequal    terms;    fuch   a  cafe,     if  the 

party  contracted   with   be  acquainted  and  take  advari- 

:age  thereof,    will  furnifh  aoequate  grounds  for  a  ccurt 

to  fet  afide  a  contract  focircumftanced. 

Under  the  fir  ft  of  the  diftm&ions  above   alluded  to, 
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viz.     the    one     party    not   giving    a   *  free    confent  ;    [  *  rr->   ] 
thole   contracts    may^  be    arranged,  which   are  entered 
into   under   the    impulfe   of  diftrefs    in    the  one   party 
known  to  the  other  party  :  And  indeed,  in  fuch  cafes, 
the  obfervation  made  on  the  operation  of  fear  in  one 
of  the  parties  to  a   contract  applies;  namely,  that,  al- 
though the  party  may  be  faid  freely  to  ele£t  the   hard 
bargain  offered  in   preference  to  his  then  ftate,  and  (o 
to  contract  an  obligation  ;  yet,  the   other   party,  who 
takes   advantage  of  his  circumftances  to  force  him  to 
enter  into  fuch  obligation,  a£ts  frequently,  and,  there-  Vide  infra  this 
fore,  wants    the  power  of  creating  in   himfelf  a  'right,  doftnne  fi?*- 
and  thus  the  obligation  fails  for  want  of  a  correfpond- 
ing  right. 

This  was  the  true  principle  that  governed  the  court Herne  v 
in  the  cafe  of  Herne  v.  Meers  ;  where  A.  and  B.  (father  ,  veraVjtf*. 
and  fonj   being  indebted  to  C.  by  bond,  C.  fued  them  Brown's  Chan. 
thereupon,    and   was    proceeding  to   outlawry*    whenCa-'76in 
they    returned,   and  C.  got  poffeflion   of  fome  part  of note' 
their    eftate.     Then  B.  who   had    divers   eftates,  fold 
them  to  C.  for  leis  than  half  their  value.     Afterwards 
B.  filed  his  bill  for  a  difcovery  of  all   the  eftates  of  A. 
and  B.  and  of  what  money  was  due  to  C.  on  the  fecui  i- 
ties.     C,  infifted,  that  he  was  a  purchafer  for  a  valuable    r  *  i  r±.  1 
confideration.     *  At  the  hearing,  the  plaintiff's  counfel 
relied  upon  the  inadequacy  of  the  price  paid.     And  by 
the  decree  the  lord   chancellor  declared,  that  the  bar- 
gain made  by  C.  with  B.  was  not  fairly  obtained  in  re- 
fpeft  to  the  circum/tances  B.  ivas  in,  but  ought   in  con- 
science to  be  made  void,  the  premifes  purchafed  by  him 
being  more  than  double  the  value  of  the  money  paid 
by  him. 

It  is  hardly  neceffary  to  obferve,  that  the  facl  the 
chancellor  refted  upon  was,  "the  bargain  not  being 
"  fairly  obtained  in  refpeel  of  the  circumftanees  B. 
"  was  in,"  which  let  in  an  equity,  whereon  the  bar- 
gain, being  unfairly  obtained,  ought  to  be  made  void, 
being  for  lefs  than  half  th^  value. 

The  principle  eftabiifhed  in  the  laft-mentioned  cafe, 
has,  of  late,  being  followed  up  by  that  profound  lawyer, 
Lord  Kenyon  (when  Matter  of  the  Ro;ls)  in  his  decree 
in  the  cafe  pf  Heaihccate  aguinft  Paignon :  which 
decree    was   afterwards,  on   appeal,  affirmed   by  Lord  Hathcoate  v 

Tbur/oW.  ,  Paignon,  Bro. 

7*he  farSls    in   the  cafe   were  as  follows  :  A  lent  to  RtP-  Chan- 

B.  100/.  on  bond     A   fhort  time  afterwards  A.  agreed  liJ1**!' 

o  *  i°l i  -tali, 

to  Term. 


EQUITABLE  JURISDICTION  IN  RELIEVING 

*  x55*  3  *  to  4be.purchafe  of  B.  (being  then  thirty  years  old,  but 
occafionally  affli£r.cd  with  the  gout)  an'annuity  of  50/. 
for  the  life  of  B.  (to  be  fecured  by  a  bond  and  judgment, 
together  with  an  alignment  of  B.'s  falary  as  a  com* 
ltnffioner  of  the  Tax  Office)  for  the  fum  of  200/.  The 
writings  were  accordingly  executed,  and  the  purchafe 
money  paid.  The  bond  debt  remained  Undischarged 
Until  after  the  Death  of  A.  It  was  then  paid,  and,  im-. 
mediately  thereupon,  a  bill  was  filed  by  B.  againft  the 
representatives  of  A.  to  be  permitted  to  redeem  upon 
payment  of  the  200/.  with  intereft  at  5/.  per  cent,  per 
annuTfi.  On  the  hearing  it  was  referred  to  the  matter" 
to  enquire,  what  was  the  value  of  the  annuity  on  the 
day  on  which  it  was  purchafed,  and  alfo  what  was  the 
market  price.,  all  circumftances-of  the  ftate  of  health 
of  the  grantee  being  confidered.  The  mafter  reported^ 
that  he  had  been  informed  that  the  annuity  was  worth 
ten  years  purchafe ;  but  that  the  market  price  was 
about  fix.  Whereupon  his  honour  declared,  that  he 
was  of  opinion  the  purchafer,  taking  advantage  of  the 
feller's  diltrefs,  purchafed  the  fame  under  the  market 
price,  and  that,  therefore^  fuch  purchafe  ought  to  be 
fet  a  fide. 
[*  j  56.  "J  *  The- -circumftartces,  which  furnifhed  evidence  of 
the  feller  having  been  diftreffed,  and  that  his  diftrefs 
was  taken  advantage  of  in  this  cafe,  feems  to  have 
been  the  buyer's  having  been  acquainted  with  the- 
feller's  want  of  money;  and  his  having  enthralled  him 
(the  fellerj  by  fuffering  him  to  contract  a  debt  upon 
bond,  by  which  means  the  buyer  had  him  fo  far  within 
his  power,  as  that  he  might  have  diftrefled  him  on 
his  non-compliance  with  his  own  terms,  by  fuing  him  on 
his  bond. 

It  is  obfervable,  on  this  cafe,  that  the  quantum  of  the 
Inadequacy  is  immaterial ;  if  the  caufe  that  produces  it 
arifes  from  undue  advantage  taken  of  the  circumftances 
of  the  feller. 

The  other  infrance,  wherein  inadequacy  of  price 
will  be  a  ground  to  let  afide  a  contract,  is,  where  it 
is  caufed  by  the  feller  having  been  led  by  the  buyer  to 
conceive  the  exiftence  of  fomethino,  that  leflens  the 
value  of  his  property,  for  which  there  is  no  fufficient 
grounds  ;  for,  in.  fuch  cafes,  the  caufe  why  the  feller 
contracts  at  an  inadequate  price,  is  the  apprehenfion, 
that  his  property  is  in  a  different  flate  from  what  is 

really 
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really  the  cafe.  The  confent  to  *  accept  fuch  term?,  [  *57'  J 
therefore,  ought  to  be  confidered  as  given  upon  condi- 
tion that  the  circumstances  are  as  dated  ;  and  if  they 
be  not  fo,  and  that  to  the  knowledge  of  the  party  con- 
tracting, the  bargain  is  fraudulent  on  his  fide,  and 
fuch  from  whence  he  can  derive  no  right  ;  confe- 
quently  fuch  as  cannot  induce  any  obligation  in  the 
other  party. 

This    principle    may  be  extracted   from  the  czfe  of  Baldwin  v. 
Baldwin  and    Rochford,  where   the   purchafer   of  fome  R«!^[i0r<J' 
(hares  of  a  prize  which  was  infured,  knowing  that  the 
fellers   had   been   refufed  any   advance  thereon  by  their 
captain,  and  threatened  by  him   with   being  pricked  as 
ran  away  from  the  (hip,  in  which  cafe  they  would  have" 
forfeited  their  (hares,  took  advantage  of  thefe  circum- 
stances;   reprefenting   to  them   the   danger  they    v. 
in  of  lofing  their  {hares,  either  in  cafe  they  were  pricked 
by  the  captain   as   ran   away,    or   if  the   prize    fhould 
happen  to  be  retaken,  at  the   fame   time   telling   them 
that   the   adverle   fleet   was   out  ;  under  which  circum- 
stances he   bought  the  failor's  intereft  for  one-fourth  of 
their   value.      Upon    which    grounds,    principally,    the 
court  of  Chancery  fet  afide  the  contract. 

And  although  inadequacy  of  price,  *  confidered  ab-  [  *  158.  J 
firacledly  qua  fuch,  is  not  a  ground  to  invalidate  a  con- 
tract;  yet,  there  is  a  great  opinion  (and  which  I  truft 
will  not  be  fuftered  to  lye  dormant,  when  occafion  offers 
to  give  effect  to  it)  that,  taken  in  another  light,  and 
not  merely  in  the  view  that  the  pi  ire  is  inadequate, 
the  circumfTance  of  inadequacy  alone  can  be  made  a 
ground  for  fetting  a^de  a  contract.  I  mean,  in  the 
light  of  furniihing  ft  If- evident  demonflration,  from  the 
iiminfic  nature  and    fubjecl   of    the   bargain   itfelf, 

d\  evincing  that  the  party  who  fufFers  the  lofs  muft 
have  been  impqfed  upon,  and  cannot  be  confidered  as 
having  been  in  poiTeffion  of  an  under  (landing  adequate 
to  render  him  capable  of  contracting  ;  in  which  cafe  no 
obligation  could  be  incurred  by  him. 

Thus,  Lord  Thurkw  obferves,  upon  the  cafe  of 
Heathcoate  and  Paigncn,  that,  where  there  is  fuch 
inadequacy  as  to  evince,  that  the  perfon  did  not  under- 
stand the  bargain  he  made,  or  muft  have  been  fo  op- 
prefled  as  to  be  glad  to  make  it,  knowing  its  inade- 
quacy, it  will  fhew  a  command  over  him,  that  will 
amount  to  fraud.  If  the  trantacHon  be  fuch  as  marks 
over-reaj:hing  on  one  fide,  and  imbecility  on  the  ether, 
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[  *  259- J  it  puts  the  parties  in  a  fituation,  that  {hews  it  could  not 
have  taken  place  *  without  fuperior  powers  of  the  one 
fide  over  the  other. 

And,  even  at  common  law,  contracts,  from  which 

it  is,  prima  f<::ie,  klf-evidenr,   that  one  of  the  parties 

muft  have  been  entrapped,  v.  ill  not  fupport  in  action. 

vide  fames  v.       Thus,  where  one  agreed  to  pay  for  a  horfe  at  the 

Morgan,  rate  of  a  barley  corn  for  the  firfr.  nail,  and  fo  on  in  a 

1  Lev.  in.  as  duplies  rati0  to  tne  extent  of  all  the  nails  in  his  fhoes,.  I 
Kaid«icL°r    wn*ch  were  thirty-two,  and   would   have   amounted    to 

2  Vcz.  155'.      five   hundred    quarters  of  barley.      Hidey  chief  juftice, 

on  an  aflumpfit,  directed  the  jury  to  give  the  value  of 
the  horfe,  which  was  8/.  in  damages. 

And,  in  cafes  of  the  nature  now  under  confideration, 
courts  of  equity,  when  applied  to  on  behalf  of  the  party 
impofed  upon,  and  courts  of  law  on  aflumpfit,  admi- 
nister the  fame  meafure  of  juftice  ;  for,  in  both  jurif- 
dictions,  the  contract  is  conlidered  as  a  fecurity  to  the 
extent  of  the  real  value  of  that,  reflecting  which  the 
Et  xidc  Eatl  of  parties  ftipulate.  Thus,  in  the  before-mentioned  cafe 
Aiglaflev.        0f  HeatJjcoate  and  Paignony  the  court  decreed  that  the 

Mufchaanp,       purchafer  fhould  receive  all  fums  advanced  by  him  for 
i»cin.  217.      *  .»  •  *  ■ 

T  *  160  "I  purchafe  money,  iniurance,  deeds,  *  &c.  with  5/. 
per  cent,  per  annum  thereupon,  giving  credit  for  whatever 
fhould  have  been  received  on  the  annuity,  beyond  th2t 
rate  of  intereft,  as  part  payment  of  the  principal. 
And,  in  the  lait-mentioned  cafe  of  James  and  Mor- 
gan^  the  contract  was  confidered  as  evidence 
an  aftumpfit,  to  the  extent  of  the  real  value  cf  the 
horfe. 

Fear,  occafioned  by  fome  unlawful  violence  of  one 
party  to  a  contract  towards  the  other,  furnifhes,  like- 
wife,  a  good  ground  for  equity  to  let  aiide  an  agt 
ment.  Firit,  Becaufe,  according  to  natural  righr,  all- 
undue  force,  violence,  or  menace,  that  obliges  men, 
contrary  to  their  inclination,  to  give  their  aflent,  which 
otberwife  they  would  not  do,  takes  away  that  liberty 
which  is  of  the  efience  of  a  valid  engagement,  and, 
confequer.tly,  renders  all  agreements,  in  fuch  cafes, 
null  and  void.  Secondly,  Becaufe,  although  it  were 
admitted,  that  an  agreement  entered  into  under  the 
impulfe  of  fear,  might  be  accounted  fpontaneous,  in 
as  much  as  a  man  fo  circumitanced  voluntarily  engages 
in  alefTer  evil  to  avoid  a  greater,  yet,  there  is  not  (till  a 
ground  whereon  to  raife  an  obligation  :  Becaufe,  every 
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• 

obligation  on  one  fide  muft  be  accompanied  with  *  a  [  lyl*  J 
correfpondent  right  on  the  other  ;  for,  there  can  be  no 
obligation  unlefs  a  right  anfwer  to  it,  or  be  confequent 
upon  it.  Now,  no  injurious  action  can  produce  a 
right  without  a  manifeit  contradiction  ;  therefore, 
although  the  party  engaging  may  be  capable  of  con- 
tracting an  obligation,  the  author  of  the  violence  is  in- 
capable to  obtain  any  right  by  fuch  extorted  engage- 
ments. 

Accordingly,  an  agreement  procured  through  fear, 
though  it  be  entered  into  with  a  view  to  render  fatis- 
faction  for  the  groiTeft  injury  that  the  civil  rights  of 
fociety  can  endure,  will  be  [et  afide  in  equity. 

Thus,  where  a  man  caught  another  in  bed  with  his  Anonym,  cited 
wife,  and  the  hufband  having  a  fword  in  his  hand,  and  3  p-  Will.  204. 
being  about  to  kill  the  aggreffor  ;  and  the  latter,  being 
naked,  ~.nd  in  his  power,  implored   the  hufband  not  to 
take  advantage  of  him,  promifmg  that  he  would  make 
him  reparation  ;  upon   which    they   went   into   another 
room,    where  he   gave   the   hufband  a  note  for    100/. 
payable   at  a  certain  time  :    Lord  Cowpcr  declared,  on 
a  bill   brought  to  be  relieved,  that,  if  the  matter  had 
refted  on   the  original  note,  which   had  *  been  gained    [*i62.  ] 
by  a  man  armed  from  one  naked  and  by  durefs,  though 
it  happened  to  have  been  given  in  fatisfaction  for  the 
greateft  injury,  he  fhould   have  made  no  difficulty  of 
granting  relief. 

And  it  would  make  no  difference,  if  a  contract  were 
entered  into  thiough  fear  arifing  from  an  unlawful  caule, 
whether  that  fear  were  occafioned  by  a  third  perfon, 
or  by  the  party  to  the  contract,  that  is,  provided  the 
latter  were  cognizant  of  it. 

But,  if  the  fear  arife  from  a  juft  awe  or  d»read  of  a 
third  perfon,  who  is  a  lawful  fuperior,  and  who  exer- 
cifes  his  authority  for  a  juft  end,  the  contract  will  be 
neverthelefs  binding;  becaufe,  as  has  been  faid,  the 
perfon,  acting  under  the  influence  of  fear,  confents 
fpontaneoufly  to  fubmit  to  what  is  required  of  him, 
rather  than  take  the  confequences  that  may  enfue  a 
refufal;  and  the  party,  with  whom  the  engagement  is 
made,  does  nothing  to  prevent  himfelf  from  acquiring 
a  right.  This  feems  to  be  the  principle  upon  which 
Lord  Hardwicke  founded  his  observation,    in  the  cafe 

of  Cory  and  Ccry,  that   a    reafonable  agreement  made  lVez- }  9- 
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[      J^3*  J   between   a   father  *  and   fon,  with   a  view  to  provide  I 
fomething   for  younger    children,  ought   not  to   be  fet 
alide,  on  the  ground  of  its  having  been  entered  into  un- 
der the  influence  of  paternal  authority. 

Bargains,  originally  oppreftive,  as  well  as  thofe  gain- 
ed through   fear,  may,  by  fubfequent  acts  of  the  party    • 
(dealt  hardly  with,  or   acting   under  compuHion)  fit  to 
Vide  2  Vez.     create  a  right  in  the  other  party,  be   rendered   binding  ;^ 
"*•  for,    where  a  man   is  fully    apprifed  or   his  right,    and 

understands  what  he  does,  whatever  may  be  the  nature 
of  the  original  tranfaction,  a  fubfequent  confirmation, 
when  fully  apprifed,  will  make  it  good:  Becaufe  if 
men,  who  are  free  agents,  will  ivith  open  eyes  rat'fy 
invalid  agreement?,  a  court  of  equity  will  not  relieve 
them.  As  if,  in  either  cafe,  the  party  on  whofe  behalf 
the  equity  would  otherwife  arife,  having  fuch  relief  in 
his  power,  and  being  acquainted  with  the  then  flate  of 
facts,  confirms  the  tranfaction. 
c  1       G'b-  Upon  this  principle   it  was  held  by  Lord  King  in  the 

bons,  fupia,      cafe  of  Cole  and  Gibbons,  and  afTented  to  on  a  re-hearing 
3  P.  u  ill.  293,  by  Lord  Talbot,  that   the  vendor,  in  this  cafe,  having, 
25P  W"l]lde       kv    a    deed   of  confirmation   of  the   former  alignment 
f  *  164.   "1  *  (made  after  he   was    in   pofleffion  of  the  fact  of  the 
teftator's  being   dead,  of  the  bill's  having  been  filed, 
/  and  of  the  grounds  of  the  executors  refitting  it)  ratified 

3 P.  Will.  294.  tne  contract,  was  bound  thereby,  and  could  not  be 
relieved.  So  it  being  proved,  in  the  laft-mentioned 
cafe  of  the  note  given  to  the  hufband  by  the  perfon 
detected  in  bed  with  his  wife,  that  the  latter,  on  the 
hufband's  coming  for  the  money,  and  his  excufing 
himfelf  from  payment,  gave  his  bond  for  it;  it  was 
held,  he  ought  not  to  be  relieved,  as  he  had  coolly, 
and  without  any  pretence  of  fear  or  durefs,  entered 
into  a  bond  to  the  hufband,  and,  thereby,  himfelf 
afcertained  the  damages  which  the  hufband  ought  to 
be  paid,  which  mull  otherwife  have  been  afcertained  by 
a  jury. 

But,  if  fuch  confirmation  were  obtained  fraululently, 
a  court  of  equity  would  break  through  it,  and  impeach 
the  original  contract,  however  deeply  intrenched  behind 
fortifications  of  this  kind. 

Another  head  of  equity,  under  which  agreements 
or  contracts  are  relieved  againfr,  is,  that  of  fraud, 
collected  or  inferred,  in  the  confideration  of  courts  of 

this 
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this  defcription,    from   *  the   nature  and  circumftances  [  *  165*  ] 

of  the  tranfacYion,  as  being  an  impofition  and  deceit  on 

other  perfons  parties  to  the  original    contract,    but  not 

partes  to  the  fraudulent  agreement :   Of  this  kind  are 

marriage  brocage    contracts,     wherein    neither   of  the 

parties    contracting    have    been    deceived  ;     but   which 

tend    necelTarily   to    the  deceit    of  ibme    party   to    the 

marriage,  or  of  the  parent,  or   of  the  friend.     On  this 

equity,  a  clandeftine   private  agreement  to  return  part 

of    the   portion    of   the    wife,    or    provision  {tipulated 

for  the   hufband,    to   the  parent  or  guardian,  will    be 

void. 

Thus  where,  on  the  marriage  of  the  fon  of  A.  with  Sir  Nicholas 
the  daughter  of  B.  it  was  agreed,  that  the  youn^  couple  Butler  v.  Sir 

/L       11   ?  r  u    r  u    •  /•*■•»  Heniv  Chan- 

ihould   have    fo   much   for   their    prefent    maintenance,         Vf  ^ 
and    the  fon  privately  agreed  with  the  father  to  releafe  Abr.  88. 
part  of  it :   This  agreement  was  fet  aiide  as  an  irnpofi-  Kc.np  v. 
tion   upon  B.  though  in   that  cafe  the  (on,  as  was  faid,  f  saLk^iU. 
gave  nothing  but  his  own,  and  he  was  at  liberty  to  dif- 
pofe  of  his  prefent  maintenance  as  bethought  fit. 

So  where,  upon  a  treaty  of  marriage  between  A.  and  Redman  v-  . 
E.— B.'s  father  would  not  confent  to  the  match,  byfy™n'34g. 
reafon  that  A.  owed  two  *  hundred  pounds  to  C.  for  r  #  l^t  1 
which  he  and  his  mother  flood  bound;  the  brother  and 
the  mother  of  A.  to  remove  this  objection,  gave  a  new 
bond  to  C.  for  the  payment  of  the  debt,  and  thereupon 
A. 's  bond  was  delivered  up  to  be  cancelled;  but  A. 
gave  his  brother  a  fecret  bond  to  indemnify  him  againll 
the  debt  and  inrereft  :  It  was  proved  that  H.  the  wife, 
was  privy  to  this  tranfaclion.  Per  curiam,  this  is  a  plain 
fraud  ;  for,  by  this  contrivance,  the  father  of  B.  (which 
B.  was  the  plaintiff,  as  executrix  to  the  hufband)  was 
drawn  in  to  give  a  greater  portion:  befides,  he  abfo- 
lately  refufed  to  marry  his  daughter,  unlefs  A.  was 
made  a  clear  man,  and,  in  particular,  relieved  from  this 
debt. 

Another  head  of  equity  alfo,  particularly  applicable 
to  the  cafes  now  in  difcullion,  is  drawn  from  public 
utility,  and  is  a  part  of  the  national  policy,  in  that  knfc 
in  which  the  word  Policy  is  applicable  to  every  thino- 
that  concerns  the  government  of  the  country,  of  whicii 
the  adminiftration  of  juitice  makes  a  principle  part  ; 
and  is  that,  whereby  a  court  of  equity,  with  a  view  to 
public  utility,  requires  that  particular  perfons,  in  con- 
tracts, fhould  not  only   tranfacl:  whatever  is  fripulated, 
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[*i67.]  bona  fide,  *  between  themfelves,  but  alio,  that  they 
fhall  not  tranfadl  mala  fide,  in  refpe£t  of  other  perfons, 
who  ftand  in  fuch  a  relation  to  either  of  them, 
as  to  be  affe&ed  by  the  contract,  or  the  confequences 
of  it. 
.  Thus,  where  an'  annuity-bond  was  entered   into  by 

v.'olbornc,       tne  hufband's  father  to  the  wife's  uncle  as  a  truftee  (fhe  , 
a  Vez.  375.      having  a  mother   living)   that  he,  during  his  own  life, 
would  pay   150/.  per  annum  to   the    hufband  and   wife 
during  their  joint  lives,  and  to  her,  if  {he  furvived  him 
(the    hufband)    which  (he  did;    afterwards  a    bill  was 
brought  to  be  relieved  againft    this  bond,  on  payment 
of  100/.  a  year,  upon  the   foundation  of  an  agreement, 
faid  to  have  been  made  between  the  hufband  and  wife 
and  father   previous   to  the  marriage,  whereby  it  was 
itipulated,  that  although  the  bond   was  to  import  pay- 
ment of  150/.  per  annum,  yet  the  actual  agreement  was 
for  1 00/.  per  annum  only.    The  bans  of  this  fecret  agree- 
ment was  dated  to  have  been,  that  the  original  agree- 
ment was   for   1  Co/,  a  year,  but  that  the   wife  had  ex- 
pectations  from  her  uncle,  and    nothing   of  her  own, 
and,  therefore,  had  faggefted   that  her  uncle  would  be 
induced  to  do  more  for   her,  if  the  father  did  more  for 
r  *  IDg#  I    his  fon;  that,  in   this   expectation  it*  was  agreed,  the 
hufband  fhould  let  the  bond  run  as  if  it  were  for  150/.  a 
year  inftead  of  100/.  which  would  be  for  the  advantage 
of  the  wife  and  children  ;  that  the  father  at  firft.  reiuf- 
cd,  but  was  afterwards  prevailed  upon  to  confent  to  this 
propofal ;  that,   accordingly,  the   hu(band   and  wife  had 
received  1  col.  per  annum,  and  fhe  had  infifted  upon  na 
more,  after  fhe  became  entitled  to  it  in  her  own  right; 
there   was  a  letter,  during  the   treaty,  from  the  father   I 
to   his   fon,  wherein  it  appeared,  under   his  own  hand,  I 
that    the   uncle  had   promifed  to  do  fomething  on  his  J 
part,  though   the  father  thought  it  better  not  to  have  it  I 
inferted,  but  to  truft  to  his  generofity  ;  concluding  with  | 
bidding  his  fon  go  on  to  marry,  and  leave  the  manage-  j 
ment  of  the  uncle  to  him  ;  the  uncle,  on  his  death,  gave  j 
every  thing  to  his  nieces. 

It  was  attempted,  in  argument,  to  diftinguilh  the  I 
laft-mentioned  cafe  from  the  general  clafs  of  thofe  on  j 
this  fubjecf,  on  the  ground  that  the  uncle,  whom  it  \ 
was  calculated  to  deceive,  having  neither  contracted, 
nor  given  any  thing  on  his  part,  it  differed  in  the  mate- 
rial circumftance  on  which  they  all  turned,  namely,  . 
"  that  it  was  a  deceit  prattijed  on  a  party  "  for  the 

uncle  I" 
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uncle  could  not  be  faid  to  be  a  party  deceived.  Sedper  [  *  169.  ] 
*  curiam,  laying  all  the  tranfaiStion  together,  cfpecially 
the  father's  letters,  the  uncle  mull  be  coniidered  as  a 
material  party  to  the  agreement  on  the  marriage,  and 
as  one  intended  to  be  impofed  upon  by  the  private 
agreement  o"!  the  others ;  the  wife's  dependance  was 
upon  her  uncle,  fo  that  he,  notwithstanding  her  mother 
was  alive,  mull  be  confidered  in  loco  parentis.  Jt  was 
true,  he  was  only  named  as  one  of  the  two  obligees; 
but  he  could  be  no  otherwife  a  party  from  the  nature  of 
the  infrrument,  nor  could  the  affent  of  an  obligee  be 
fhevvn  otherwife  :  But  he  mufr  neceflarily  be  apprifed 
of  it.  The  father's  letter  to  his  fon  during  the  treaty, 
fhewed  beyond  doubt,  that  he  confidered  himfelf  as  treat- 
ing with  a  perfon  who  was  to  provide  for  his  niece  out 
of  his  own  pocket;  that  the  uncle  was  to  do  fomething  ; 
and  that  it  was  the  father's  choice  that  it  {hould  be  left 
out  of  the  agreement,  and  that  the  uncle's  honor  {hould 
be  traded  to.  T'he  uncle  had  fulfilled  his  expectation. 
If  the  uncle  had  contracted  to  give  ever  (j  little,  the 
fecret  agreement  could  not  have  been  Supported.  Then 
the  father  fhould  not  avail  himielf  of  its  being  left  out 
of  the  written  agreement,  when  it  was  done  by  his  own 
choice.  The  whole  mutt  be  confidered,  in  *  equity,  as  r  *  j-Q  -1 
an  open  tranfadlion   between  four  parlies  for  a  treaty  of  \ 

marriage,  and  2.  fecret  tranfac"iion  between  threevithtm 
only  in  deceit  of  the  fourth.      The  agreement  then  \ 
fraudulent,  and  could  not  be  fupported. 

Upon  the  fame  principle,  namely,  that  an  ajree-  Small  ▼Brtck- 
mentis  a  deceit  upon  third  perfons  imerefted,  although  iey'  J  ern* 
not  parties,  it  is  held,  that  if  a  man,  being  indebted, 
make  a  compofition  with  his  creditors,  by  which  they 
all  agree  to  accept  of  a  ceitain  given  fum  for  their  debt4--, 
provided  they  all  fign  within  a  time  limited;  and  one  of 
the  creditors  refufe  to  fign,  unlefs  the  creditor  will  pav 
him  one  hundred  pounds  down,  and  three  (hillings  in 
the  pound  over  and  above  the  nine  millings;  the  debtor 
fhall  himfeif  be  relieved  againll  this  agreement:  It 
being  fraudulent,  by  deflroying  that  equality,  which 
was  the  inducement  to  the  other  creditors  to  come 
into  it. 

And,  in  the  cafe  of  Neville  againft  Wilkinfm,  Lord **%?!*/' 
Tburiow  laid,  that  he  wouid  not  lay  it  down  as  a  rule,  Novem,  j-82. 
that  fraud,  in    cafes    of  this  nature,    rr.ufr.  be  upon  an  £*  v"te 3  **. 
article  contra  tied  fir  exprcfsly,  but   that   any  reprefen- ^O1.' 75\llUl 
tation   mftcaain?   the   parties  co;.'  a  the  lub]ecxnoles 

'   of 
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[  *  I7l/1  °f  *  ^le  contract,  was  within  the  principle  of  the  cafes. 
And  his  lordfhip  relieved,  by  injunction,  againft  a 
bond  entered  into  by  the  plaintiff  to  the  defendant  be- 
fore the  plaintiff's  treaty  of  marriage  ;  the  defendant 
having,  by  the  plaintiff's  defire,  upon  the  occafion  of 
fuch  treaty,  mifreprefented  to  the  wife's  father  the 
amount  of  the  plaintiff's  debts,  and  particularly  con- 
cealed from  him  the  bond  in  queftion:  And  this  relief 
was  given,  although  it  did  not  appear  that  there  was  any 
actual  ftipulation  on  the  part  of  the  wife's  father,  in  re- 
fpect  of  the  amount  of  the  plaintiff's  debts. 

And  an  underhand  agreement,  although  procured  af- 
ter marriage,  if  made  in  fraud  of  a  third  perfon,  will  be 
fet  afide  in  equity. 

YeltertonPey-      Thus  where  A.  promifed  to  fettle  certain  eftates  on 

ton,etal,  v.      R.   jf  a  convenient    match   could  be    found   for   him; 
Bladweil,  et  al,        .  ...  .  .,.,..    ' 

i  Vern.  240.     andi  accordingly,  treated  on   a  marriage  for  rum  with 

the  niece  of  C.  and  D.  It  was  agreed  between  him  and 
them,  that  C.  fhould  give  his  niece  2^00/.  portion,  to 
be  laid  out  in  lands  after  his  death,  and  that  A.  fhould 
fettle  lands  of  300/.  a  year,  whereof  200/.  a  year  fhould 
be  for  a  jointure;  and  that  he  (liould  alfo  fettle  other 
[  *  172.  ]  lands  of  the  *  value  of  100/.  per  annum,  on  himfelf  for 
life,  remainder  to  B.  and  his  heirs.  A  fettlement  was 
made  by  A.  and  a 'bond  was  given  by  C.  accordingly.. 
After  the  marriage,  A.  prevailed  upon  B.  on  promifes 
of  leaving  him  a  greater  eftate  by  his  will  than  he  had 
agreed  to  fettle  upon  him,  and  by  other  infinuations, 
to  execute  a  writing,  whereby  A.  was  to  receive  the 
profits  of  the  whole  eftate,  allowing  B.  only  120/  a 
year,  and  B.  was  to  aflign  over  to  him  C's  bond,  and 
alfo  to  releafe  or  difcharge  the  agreement  for  the  fet- 
tling the  100/.  per  annum  en  himfelf  and  his  heirs  after 
the  death  of  A.  The  bill  was  filed  by  B.  in  order  to 
be  relieved  againft  thefe  agreements.  It  was  infifted, 
againft  the  prayer  of  the  bill,  as  to  the  iooV.  per  annum 
to  be  fettled  on  B.  and  his  heirs,  that  B.  had  power  to 
releafe  and  difcharge  it,  and  that  there  was  no  benefit 
thereby  intended  to  the  wife  or  iilue  of  the  mar- 
ria  ;e  ;  for  B.  might  have  fold  or  given  away 
thoie  lands.  But  the  court  declared  its  abhor- 
rence of  fuch  underhand  agreements,  that  it  was 
a  deceit  and  fraud  as  to  C.  who  was  drawn  in  to 
give  a  greater  portion  with  his  niece,  in  expectation 
of  a  fettlement  adequate  to  it,  which  expectation, 
by   this   means,  was  frufhated;  for,  though  B.  might 

have 

■ 
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♦have  difpofed  of  the  lands  which  were  to  have  been  [  *  X 73 3 
fettled  on  him  and  his  heirs,  yet  that  was  frequently 
done  in  many  fettlements ;  the  father  being,  by  that 
mean*,  left  at  liberty  to  provide  for  his  younger  chil- 
dren, and  to  reward  them  molt  that  behaved  them- 
-  Seft  ;  but  frill  there  was  a  benefit  intended  to 
the  iilue  of  the  marriage,  and  it  was  part  of  the  confi- 
deration  for  which  the  portion  was  given.  And  the 
underhand  releafe  and  agreement  was  held  to  be  frau- 
dulent, and  decreed  to  be  fet  afide,  and  the  original 
agreement  decreed  to  (land  in  t:to. 

The  equity  will  be  the  fame  in  favour  of  a  wife  de- 
ceived by  her  hufband. 

Thus    where  the    mother  joined    in  a  fettlement  on  Lambev.  Han- 
her  fon's  marriage,    and   accepted    15/.  per  annum   in  Sj^'A,  eu 
lieu  of  her  jointure  and   claims  ;    but,   the   day   before  wdeTurton, 
the    fettlement   was  executed,  took  fecurity   from  her v-  Benfon, 
fon  for  10/.  per  annum  out  of  an   eftate  not  compromif-  J  p  e\?/--]    ' 
ed  in  the  marriage  fettlement,  which  the  fon  covenant-  4^6. 
cd   to   pay.      The  covenant    was,  after  the   hufband's 
death,  fet  afide  by  the  wife,  as  a  fraud  upon  the  marri- 
age agreement. 

*  lSo,  if  the   fraud  be  praitifed  on   the  hufband,  he    r#r,  i 
alfo   will   be    relieved  :    Therefore,  where  a   marriage 
was  treating  upon   between  G.  and   a  fitter  of  P.  and  r  GaJe  v  l  in_ 
{he,   not  having  (o  great  a  portion  as  G.  infifted  upon,  do,  1  Vera. 
prevailed  with    her  brother   to  let    her  have    160/.    to  475. 
make  up  her  portion,    and  gave    him    a  bond  for  re- 
payment of  it,  and  thereupon   the  marriage    was  had  : 
This    bond    was    fet  afide  as   a   fraud  upon  the   huf- 
band. 

And,  in  thefe  inftances  alfo  of  underhand  agree- 
ments in  cafes  of  marriage,  a  perfon,  though  particcps 
criminis,  and  not  urged  to  what  he  does  by  necejjtty,  will, 
nevcrthelefs,  be  allowed  to  avoid  his  own  acts  :  For 
th*  fraud  infects  the  agreement  throughout,  and  fo 
doing  vitiates  it,  fo  as  that  it  binds  hone  of  the  parties 
to  it. 

Thus,    in    the  cafe  of  Redman    and  Redman,     the  D    , 
widow,  by   whom  tne   fuit  was  preferred,  was  rehev-  Redman,  fo- 
od; although    it  was  in  proof  that  fhe  was   privy  tor™.  «  V**n« 
the  whole  matter,  and  contrived  the  mode  purfued  to  34b' 
fatisfy  her  father,  in  order  .  that   the    marriage  might 
tike  effect. 

So, 
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C  *  *75 ]         *  p  So,  in  the  Qd(t  of  Gale  and  Undo,  where  the  be 
'Gale  v.  Lin- Was  put  in   fuit  by   the  executor  of  the  brother  again 

VctD^i.1      the  executrix  of  the   fitter   who  furvived  her  hufbar ' 
it  was  urged  that,  although  the  bond  given  in   that  ca 
might    be  a    fraud  agp.mA     the    hufband    or  his 
who  were   to  have   the  benefit  of  the  marria_ 
ment,  yet,  the    hufband    being    dtad,  and  there  beij 
no   ilTue,  it   was  good   againfl  the  woman  herfelf,  ar 
by  confequence  againft   her  executor:   Sed  per  curie 
that  which  was  once  a  fraud  mufl  be  always  fo,  and 
accident  of  the  woman's  furviving  her  hufband  wc 
not  better  the  cafe. 

But  a  diftinction  was  taken  where  the  agreement  is 
made  between  the  hufband  and  wife  only,  and  no  third 
perfon  is  impofed  upon. 

Ciflbr<?  v.  Thus,    where    a    fon,    in    confideration    of    3500/. 

Glrtbid,  1  Fq.  which  he   was    to  have  as  a  marriage  portion  with  his 
•  *     •  oo>     intended   wife,  covenanted   that  his  father  fhould  fettle 
300/.  per  annum  on   her  as  a  jointure,  and  the  farher 
fettled   it   upon   her  accordingly,  and  the  fon  alfo  gave 
a  bond   to   leave  his   wife    1000/.  if  fhe  furvived;   the 
fon  died,  his  wife  furviving,  and   the   father   pretended 
r  *  1 -A  i    tnat  tnc  wife  ought  not   to  have  *  any  benefit  of  this* 
'     J    bond,  for,  that  it  was  in  fraud  of  the    marriage  agree- 
ment ,  and  the   cafe   of  Euli'er  and   Chancery  was  cit- 
ed.    But  the   court  diflinguifhed   this  cafe  from  that, 
the   father  having    been  in    that   cafe  a   party  to   the 
articles,   and    deceived    by    the    underhand   agreement 
contrary  thereto :  whereas  here,  the  fon  only   was  par- 
ty to  the  articles,  and  was  to  have  all  the   portion,  and 
might  give  it   as   he   pleafed  :    And,  therefore,  it  was 
decreed,  that  there  fhould  be  no  relief. 
.      ..  d  Agreements    in    fraud    of   a  third  perfon,    that  is, 

1  Vcrn.  475, '   f"ucn    wherein  there  is  aclual  fraud,  cannot  be  rendered 

476,  ct  vide      binding  by  a  fubfequent  promife  or  ratification,   even 

lurtcnv  qC  the    parties  to    them,    as    agreements  fraudulent  in 

Benlon,  1  P.        ,  rr  *  ©    .  r  . 

Will  496.  s.  the  eye  or  a  court  of  equity,  as  lmoonng  hardlhip  on 
C.  1  Vera.  764.  one  party,  may.  Therefore,  although  it  was  ftated 
&>  refold  as    in  the  cafs  0f  Gaie  and  Lind^  that>  afrer  the  deal 

ment  on  mar-  tne  hufband,    the    wife    agreed    to    repay    the  money, 

riage,  Shirley  and   actually   paid   part  of  it,  yet,  that  was  confjdercd 

*'  f    J?*'  2S  °^no  ava>l  j  for,  the  original  contract:  be;: 

14NW.S779,  fraudulent    in  the  fenfe   of    deceit y    no  fubfequent 
vide  3  P.  Will,  could  purge  it  of  that  quality. 

>5;iD"ote,         •  AfT^nii 

cdk.  1789. 
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q  Aligning     the     benefit    of    fuch     an    agreement   r  *ijyt  1 
*  over  to  creditors  will  not  give  it  a  validity  ;   Becaufe  Scd  per  lord 
the  a£f  is   not,  inequity,  confidered   as  an  alignment,  Pa.ker,  a  bond 
the  fubjeel:    being    in  truth  a  chofe  in  acVion,    but  is  j?  g've" is  not 
taken  as  an  agreement  only   that  the  affignee  fhall  have  °Q*d  °aj 'j,^  it 
all  the  fair  and  equitable  advantage   and   benefit  of  the  may  not  upon 
agreement  that  the  alfignor   himfelf  is  entitled  to;  and  ^ome  n.cw  con- 
if  nothing  be  bound  by  the  agreement,  nothing  can  be  deliberate Ta 

afllgned  over.  be  made  good, 

r  Nor   would    the    equity    of  creditors  be  bettered, «  p-  Will.  499- 
though    it    were    (hewn  that  they  were  in  danger  ofiTurtonv. 
lofing  their   debts  through  a  deficiency,  of  afiets  ;  for,  Eenfon, 
'    flill  they  mull  be  paid  out  of  the  aflets'of  their  debtor?, l  P\£*v*£t 

and  not  out  of  the   eftate  of  another  man:  For,  when  \2 
,  it    is    faid    that    creditors  are  to  be  favoured,  this  is 
I  meant  with    regard   to  the  rightful  afTets  of  the  debtor,  ^^  e  *    * 
i  not  to  any  effe&s  belonging  to  another,  which  the  deb- 
!    tor  has   wrongfully   taken  away,  or  pofTeiled  himfelf  of 
I  tortioufly. 

But  the  equitable  jurifdicYion  of  courts  of  this  nature 
j  of  fetting  afide  agreement?,  as  well  as  that  of  decreeing 
l  them  being  in  a  degree  difcretionary,  circumftances 
may  occur,  even  in  c?fes  of Agreements,  fraudulent  in 
*  themj ehesy  in  the  fenfe  of  deceit,  which  will  induce  r  #  o  -, 
courts  of  equity  not  to  relieve  againft  them,  or  fet  them  *-  *  J 
afide. 

Thus,  in  the  cafe  of  Small  and  Brackley,  where  the  Small  t. 
plaintiff,  having  been  intruded  to  receive  the   interefr  Brads  Icy, 
due  upon   tallies,  had    pledged  or   mortgaged  them  to  a  Ve*o.  602, 
the  defendant,  and   had  received  the    interefr.   two  or 
three  times,  and   paid   it  to  her,  and  brought  back  the 
tallies  and   orders;    and,    at   lair,  wanting    money,    he 
had  not  only  received   the  interefr,  but  alfo  the  prin- 
cipal,   and  fhortly    afterwards    failed;    and    then,    the 
creditors    of  the    plaintiff   figned    a  deed  to  accept  a 
compofition  of  9*.   in   the  pound,  fo  as  all  the  creditors 
figned  the  deed  within   the   time  limited,  or  otherwife 
the  fame    to    be   void  ;     but    the  defendant  refufed  to 
fign   and   accept    the  compofition,  unlefs   the  plaintiff 
would  pay  her   100/.   down,  and  3*.  in  the  pound  over 
and   above  the  9/.  in   the  pound;  and   the    100/.  was 
accordingly  paid,  and  fecurity  given  for   the  75/.  the 
refidue   of    the   compofition     money  :     The     plaintiff 
brought  a  bill  to  be  relieved  againft  the  agreement  as 
fraudulent,  being  to  blind  the  other  creditors,  but  his 
bill  was    difmified   by    the    chancellor,    his   Lordfhip 

obfervinj; 
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[  *  x79*  ]    *  '  :,  as   the  guil; 

as 

being  criminal, 
he  ou 

Again,    where    a  agreement  was    m: 

:d    of  a   public  contract   upon  a  manage,  the 
ting   aiide   or*    which   would   have  been  injurious 
j.nent    a'  >e  ; 

court  confidered  :  areement  as   entitled  to 

preference,  and  therefore  refufed  interpofing  to  fet 
the  Uft. 
!  uCrt.sv"  p         Thus,    where  A.    Ton  of   B.  intermarried    with 
'  3     '    who  had  a  portion  of  4000/.  and  B.    (who  was  tc 
by   the  curtt  1   in   fettling  a  good  part  of 

eitate   on  A.  and    .  Son,  the  rcmaii 

having    been   previouily   limited   to  A.  by  his  mo- 
marriage  fettlemenr,  with  a  power  to   B.  (f. 

fecuring  1000/.  to  his  fon)  to  fettle  2Co/.  per  <n^H 
:  cf  rfhe  efl  :her  wife  he  fhouid 

B.  afterwards  propofed  to  marry  D.  who  Iflj 
300c/.  portion,  and,  previous  thereto,  offered  to  fet-: 
tie  200/  per  annum  upon  her.     But,  it   ..  g  tflH 

[  *  1  paid    to  A.  which  wci 

on   CB\   D.'s   relations  would  not   coi 
the  match.     Upon  this   B   applied  to  A.  to  re 

he,  by   letter  to  his  father,  agreea  to 
do;  but    neither  his   wife,    nor    any  of  her   rela: 
were  contenting  to  fuch  releafe.     However,  pre- 
to    an  actual   releafe   exec  :    fon    infifted 

his  father  fhouid  give   him  a  bond   for  the  p.v 
the  1000/.  within  a  fhort   time   after  his   marriage,  to 
.zh   the  father    confentcd;    but   that  was   done   alio 
w.:  privity  or   confent 

(  r   her   relations.     Then    the    releafe    and   bond    were 
mutually  given,   the  marriage   was   had,  and  the  porti- 
on of  3 oco/.  paid.      Afterw;  ather  ^^H 
the  bond,  and  the  father    preferred  his  b:lJ  again.: 
fon  to  be  relieved   againft  this  bond,  on  the  grour 

being  a  fraud  upon  the   fecc 
ons,  who  would  not  have   confented  to  the  match  fcfll 
:y  known  of  this  under-r . .  d.     But   the  conM 

was  of  opinion,  that  the    r  paid  ;   becadH 

uever  arguments  might  be  . 

the   father's   fecond  wife,  or  c:  to  prove 

it  he  ou^ht  to  be  d .;'.  r  payment 

".•    very    fame    arguT.(.::ts    might    be 

urged  i 


r  UNREASONABLE  i:c. 

r.  3 
ht  to  be  :  it   to  be  a  hard- 

e   father's   fecond  her  hufband 

Id  be   forced   to  pay   thi  in  breach  of  the 

bite    a  agreement  made  by  t 

equally  an   hardfbip,   upon  the  I  i  as 

m  of  the  open  and  fair  agreement  made 
her    marriage,  that   th-    .  .id  not  be  paid 

s  maicmg  a  fccond  jointure  ?  The  ft 
nee    of   which  wa^,   that  as    trie  agreement  on  the 
*s  marriage  was  the  firlr,   it  ought  to  have  the  pre- 
nce.       Qui  prior  eft  in  te> 

5    iccc/.  by  the 
her,  :ribute   to  the  comfcru. 

fiftence  of  the  I  the  non-pay 

t  conduce  to  thi  comfortable  living  of  th e 
and  h  ion 

the  law  c:  bond,  it  was  determined, 

raid. 
Upon  the  fame  p-  national   policy  fto  pre-  Vide  Ea*l  •* 

vent    cater. 

have  a  I 

is  [  *  if 

:neir  revf 
upon 

term-  '*■ 

fets    IC  i  p. 

rircu  the  court  of  (  has    at  ' 

len^tn,  noi  ity,  put  a  \\op  to  !bE*'l?f1cfcrf" 

,       r  -*«td  r.    Ja*- 

deitr  . 

all   c 

difpofei    c 

J  unconfeionabie, 

enccu  ce    and   extravagance    in    h* 

i.nd 

efe 

t   privjr 

xpecla- 

I   in  the 

;  the  he::  :       om 

:hem  for 
~nd 
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L*  183.  ]  and  *  induced  to  leave  his  eftate,  not  to  his  heir  or  fa- 
mily, but  to  a  fet  of  artful  perfons  who  have  divided  the 
fpoil  before  hand. 

And,  although  fuch  bargains  be  actually  carried 
into  execution,  courts  cf  equity  will,  nevermelefs,  if 
tlie  performance  be  occafioned  by  the  apprehenfion  of  1 
compulsion,  fet  them  afide,  and  decree  the  vendee  to 
reinftate  the  vendor  in  his  expectations,  on  payment  l 
of  what  was  actually  advanced  and  leeal  inte- 
reft.  ' 

Curu-yn  v.  Thus,  where  an  heir  about   twenty- feven  years   of 

Milner,  19th    a   .    an(j  w>10  ^ac]  a  commj{fton  jn  tne  guards,  borrow- 

5nnc  T7"I  o  * 

3  P.  Wit].' 292  e^  500/.  on  condition    that  he  fhould   pay  1000/.   ;;"  he 
ii  notes.  furvived  his   father   and   father-in-law;   but  if   he  died 

before  his  father  and  .father-in-law ;  then  that  the . 
lender  fhould  lofe  the  500/.  The  heir  furviving  his 
father  and  father-in-law,  was  relieved  by  Lord 
King  againir.  this,  bargain,  although  he  had  paid  the 
money,  the  payment  having  been  made  for  fear  of  an 
execution. 

And    relief  was   decreed  in   equity,  on  a  rehearing, 

upon  a  contract   of  a  ilmilar  nature,  after  the  money 

F  *  184.  1  kao*  been   paid,    in  compliance  *  with  a  former  decreey 

mfi'k  infupport  of  the  contrail. 

Bemy  v.Pitt,        In  the  cafe  alluded  to  A.   had   fupplied   B.  an  heir 

2  Vern.  1,4.    in  his  father's   life  time,    with  the  two  feveral  fums  of 

Khott^et  al9 J  1000/.  a^d  1000/.  on  condition  to  have  250c/.  for  each, 

Johnfon,  et'alj  if  B.   furvived   his   father,  or  elfe   the    principal  to   be 

"«t»7«  loft;  and   A.  had  obtained    from  B.  two  judgments  of 

5000/  a   piece  defeazanced  for  the  payment  of  the  faid 

2500/.   for   each;    and  Lord  Nottingham,    on   the  firft' 

hearing  (9  Feb.  33  Car.   2.)  granted  relief  only  againft 

the  penalties ;  but,  on  a  rehearing  before  Lord  'Jejfcrys 

(27  Jan-  2  Jac'  2')  l^e   f°rmer  decree    was  difcharged 

(though  B.  had  been  conftrained,  in  obedience  to  the 

decree,  to    pay   A.  539c/.    and  B.  was   ordered  to  be 

refiored  to  the  money  paid  ultra  the  2000/.  originally 

lent  and  the  intereft  for  the  fame,  with  intereft.  from  the 

time  A.  had  received  it. 

And  no  fubfequent  acts  of  the  heir,  though  voluntray, 
and  not  under  any  apprehenfion  of  legal  durefs,  will 
help  fuch  a  contract,  if  the  heir  at  the  time  be  under  any 
mifapprehenfion,  and  not  fully  apprifed  of  the  nature 
of  his  right-:     As  if   the  heir   write  letters   after  the 

death 


, 
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- 

death  of  his  anceftor,  approving  of  the  bargain  as  fair  ;   [  *  185.  ] 
-  fuffer  the  vendor  to  lay  out  money  afterwards  in  beau- 
tying  and   improving  an   eftate,  purchafed  under  fuch 
ire  urn  (lances. 

1  Thus,  where  T.  B.  the  fon  of  R.  B.  (which  R.  B.Baush  v.Piicc, 
/as  tenant  in  tail,  remainder  to  himfelf  in  fee  of  an*  Wils.  320. 
(late,  worth  about  3000/.  and  about  feventy-two  years 
tld,  afflicted  with  the  gout  and  a  rupture,  and  his  life 
lot  worth  above  one  yearV  purchafe)  being  heir  expe£f- 
int  in  tail,  and  in  necejjitons  circurnftances,  by  articles 
)f  agreement  in  October  1739,  in  confederation  of 
1500/.  to  be  paid  to  him  by  P.  (who  was  an  attorney 
concerned  for  R.  B.  and  converfant  with  his  family 
fettlementsj  within  a  year;  and  of  an  houfe  worth 
200/.  to  be  conveyed  to  T._&.  covenanted,  without 
the  knowledge  of  his  father,  to  convey  to  P.  this  eftate 
in  fee  fimple,  fubject  to  the  eftate  of  his  father  for  life; 
and  foon  after  the  figning  thefe  articles,  T.  B.  was 
defirous  to  be  off  the  bargain,  but  P.  would  not  let  him. 
In  Nove?nbsr  1739,  a  leafe  and  releafe  was  prepared 
by  P.  and  executed  at  P.'s  houfe,  where  nobody  but 
P.  his  fon,  and  another  perlbn  were  prefent.  P.  B. 
therein,  among  other  things,  covenanted  that  he  was 
feifed  in  fee,  *  and  that  there  was  in  the  deed  a  claufe  of  r  *  jO£  -t 
warranty  sgainft  R.  B.  and  his  heirs,  and  the  ufe  of  a 
fine  formerly  levied  by  T.  B.  was  declared  to  enure  to 
P.  in  fee;  and  in  confederation  hereof,  P.  conveyed  to 
T.  B.  the  houfe,  but  in  the  latter  conveyance  there 
was  no  fuch  covenant  or  claufe  of  warranty  as  in  tne 

_t.  The  1500/.  in  money  was  to  be  paid.  P. 
made  out  that  he  paid  it  thus,  viz.  to  Lord  O.  5  50/. 
owing  to  him  by  T.  B.  on  a  mortgage  of  another  eftate; 
2cc/.  T.  B.  ov/ed  to  P.  himfelf ;    250/.  which  P.  pre- 

ed  he  paid  him  in  cafh;  and  for  the  remaining 
500/.  P.  gave  T.  B.  a  bond,  to  pay  it  within  a  limited 
time  after  T.  B.  fhould  have  fufFered  a  recovery  to 
P.'s  u(e.  All  the  writings  were  drawn  by  P.  and  T. 
B.  had  no  copy  of  them,  or  was  any  counfel  or  attor- 
ney concerned  for  him.'  R.  B.  the  father,  died  in 
?I740,  nine  months  after  making  the  articles. 
'.  B.  immediately  wrote  to  P.  acquainting  him  of  his 
father's   death,    and   informing  hirn   that  ha  fhould  act 

11  refpecls  agreeable  to   his  vvifiies  ;  and  in  another 

.'  he  told  P.  that  he  fhould  always  a&juflly,  and 
faid  that  P.  has  got  dr  good  bargain  of  him,  and  that  h" 
could  ufFbid  to  ^ive  him  a  buck,  but  that  he  fhould 

net 
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L  *  1°1-  ]  not  touch  one  without  P.'s  *  confent.  After  this  T.  ! 
B.  filed  a  bill  in  Chancery,  to  fet  afide  thcfe  articles 
and  conveyance,  and  to  be  relieved  ;  to  which  P.  put 
in  an  anfwer  denying  the  fraud,  &c.  charged.  T.  B. 
being  at  this  time  indebted  to  P.  was,  by  being  threa- 
tened to  be  fued  and  other  acls,  intimidated  from  pro- 
ceeding in  Chancery,  and  prevailed  upon  to  execute 
another  daedy  dated  in  October  1741,  reciting  the  pro- 
ceedings in  Chancery,  and  that  the  purchafe  was  a  fair 
one,  and  confirming  the  eftate  to  P.  afterwards  T.  B. 
and  P.  fettled  all  accounts.  In  1743,  T.  13. 's  bill  in 
Chancery  was  difnifleJ,  and  in  1746  he  died.  Soon 
after  which  T.  B.'s  fon  preferred  a  bill  in  the  Exche- 
quer to  be  relieved  from  this  bargain,  upon  paying  to 
P.  the  purchafe  money  and  intereft,  and  for  ail  neceiTary 
and  permanent  repairs.  And  it  being  held,  firft,  that 
B  tranfaction,  under  all  the  circumftances  of  it,  was 
clearly  fraudulent,  and  fuch  as  the  court  of  Chancery 
would  have  relieved  againfr,  in  the  firft  inftance  ;  the 
next  queftion  was,  whether  T.  1).  by  any  aft,  fubfe- 
quent  to  the  bargain,  had  purged  the  fraud  and  impoil- 
tion?  And  the  court  were  of  opinion  unanimoufly,  that 
he  had  not,   and  that  the  fon  ought  to  be  relieved  \    for 

[  *  18S.  j  that,  as  to  the  *  letters,  which  had  been  relied  on  as 
fhewing  that  T.  B.  thought  the  bargain  a  fair  one,  they 
availed  nothing,  being  written  before  he  knew  the  real 
value  of  the  estate;  and  that  the  arts  and  threats  ufed 
by  P.  to  get-rid  of  the  bri\  fuit,  were  as  fraudulent  as 
the  original  bargain,  and  the  recital  in  the  releafe  exe- 
cuted thereupon  was  falfe ;  for  the  bargain  was  a  very 
unfair  one,  and  fupprejjlo  ven,  or  fuggeftio  falft^  had 
always  been  held  fufficient  to  fet  afide  a  releafe.  And, 
as  to  the  charge  that  T.  13.  had  flood  by  during  his  life, 
and  (ccn  P.  lay  out  great  fums  in  repairs,  ornamental 
additions,  C5V.  7'.  B.'s  acquiefcences  were  founded  on 
a  miftake  into  vhich  P.  led  him.  And  the  articles  and 
deeds  were  decreed  to  be  fet  afide,  on  the  plaintirPs 
paying  the  defendant  his  principal  and  intereft,  and 
allowing  for  all  needful  repairs. 
,  But,    if  a  contract  for  an  expectancy  be    exprefsly 

Taufcn,  2  Vczl  (hewn  to  have  been  free  from   fraud  or  impofition,  and. 

159.  the   vendor,    being    fully   informed   and  with  his  eyes 

open,  ratify  the  contrait,  he  will,  by  fuch  new  agree- 
ment, bar  liimfelf  of  the  relief  he  might  other  wife  have 
had  in  a  court  of  equity.     But  fuch  ratification  muit  be 

after 
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\er  full  information,  freely,  without  compidfion,  *  and  at  I      I°9*  J 

time  when  the  vendee   is  free  from  all  reflraint  or  ap- 

rehenfion  from  the  perfon   on  whom  the  expectancy  re/Is  ; 

ad  when  it  cannot  be  fald,  that  there  is    any  perfon  on 

)hom  any  deceit  can  be  committed  by  reafon   of  fuch  new 

ment,  and  there  is   no  impediment  again/l  the  party, 

fuppofed  to  be  impofed  upon,  feeking  relief,  by  difcloftng  his 

.cafe  to  a  court  ofjujlice. 

And,  if  an  agreement  be  entered   into  under  an  Un- Dukeof  ^a"  . 
due  influence,  and   in  circumftances  of  fuch  a  nature  as  jy[0hun .  i  P. 
'furnifh  a  fair  inference,  that  one  of  the  parties   had  an  Will,  n 8. 
advantage  over  the   other,  it  will  be  fet  afide  in  equity. 
Therefore,  where    A.    married    the   heirefs  of  G.  and 
the   marriage   articles  were  agreed   on  with  great  deli- 
beration, and  one  of  them  was,  that  A.  (hould,  within* 
two   days  after  marriage,  for   the  peace  of  the  family, 
releafe   to  the   mother  and   guardian  of  the  lady  all  ac- 
counts  of  the  mefne  profits  of  the  eflate  ;   it   being  in- 
filled upon  by  the  mother,  and  admitted  by  A.  that   the 
charge  of  the  education  of  the  young  lady,  and  the  in- 
tereft  paid  by  the  mother  upon  the  mortgage  of  a  good 
part  of  the   eflate,  which   had   been  difcharged  by   her 
as    guardian,   would  come   to  as  much  as  the  *  profits    [  *  l9°'\ 
I  of  the  eflate.     The    lord    chancellor  faid,  on   making 
the  decree  upon  a  bill  in  equity  filed  by  A.  to  be  re- 
lieved from  this  agreement,  and   for   an  account  of  the 
.mefne   profits  of  the  eflate,  that,    admitting   there  was 
no    furprife   in  obtaining    this    covenant   from  A.  (and 
there  feemed  to  have   been  none,  it  having  been  agreed 
upon  after  great  deliberation    and   advice   by  confent  on 
both   fides)    and  admitting  there  had  been  no  conceal- 
ment of   the    matters   to    be  accounted  for,  this  cove- 
nant to  make  fuch  releafe  ought  ncverthelefs   to  be  i'et 
aiide  ;  as  it  feemed  to  be  extorted  from  A.  by  one  who  ^"^^^jj 
had  power  over  the  young  lady  courted  by  him,  as  her  been  given 
parent,  which  power  ought  not  to  have  been  made  ufe  bythehuiWid, 
of  in  this  manner  ;  that    it   was  as  if  the  mother  mould  ^h^^gC' 
lay,  you  (hall  not   have  my   daughter   unlefs  you  will  |)een  good;  the 
releafe    all  accounts:     That   brought  the   cafe   within  reafon  of  the 
the  fame   reafon  as  marriage  brocage  agreements;  for  becaureCbeui2 
a  bond   to  give  money  it   fuch    a  marriage  could    be  given  after 
obtained  was   ill,  and,  by   the  fame  reafon,  a   bond  to  niar.iage,  it 
forgive  a  fum  of  money,  nfuft  be  ill.     And  the  covenant  J\i medbtoPhave 
was  relieved  againfl.  been  given 

A    court  of  equity  will  rectify  errors  in  their  pro-  freely, ibid. iao. 
Vol.  II.  G  ceedin?;s 
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[  *  191.  ]   *  ceedings,  although  there  be  an  agreement  entered  into 
by  the  parties  to  a  fuit,  to  abide  by  the  decifion  of  the 
court  on  the    merits,   notwithstanding  any  miftake   in 
form. 
Buck  r.  Faw-        Thus  where,    upon    a  bill   brought   in  equity,    the 
cfftt,  3  P.  Will,  parties  or  their  clerks  in   court  entered  into  and  figned 
*43-  an    agreement,    which    was    afterwards    by    conlenr, 

made  an  order  of  court ;  that  both  parties  would  fub- 
mit  to  fuch  decree  as  the  court  mould  make  in  the 
caufe,  provided  it  fhould  be  on  the  merits,  and  not  on 
anv  miftake  in  the  pleadings,  and  that  neither  party 
{hould  bring  an  appeal ;  an  order  for  a  re-hearing 
was  directed  to  ftand,  although  a  motion  was  made, 
upon  the  ground  of  the  preceding  agreement,  to  dis- 
charge it :  The  chancellor  obferving  that,  had  the 
agreement  been  difclofed  to  the  court,  fuch  oract 
would  not  have  been  made  ;  for,  until  a  decree  was 
llgned  and  inrolled,  all  matters  were  open ;  and  if  there 
was  any  error  in  a  decree,  it  was  fitting  the  court  mould 
have  an  opportunity  of  amending  it. 

Where   an    eftate    is   directed   to    be  fold  before  a 
r  #  1Q2.  1  ma^er?    an7    agreement    reflecting    it,    to   take    *  it 
out   of  tha  ordinary  courfe  of  fale,  in  fuch  cafes,  will 
be  void. 
Annefley  v.  Therefore,  where   a   truft  eftate  was  decreed  to  be 

Afliurft,  3  P.  fold  for  the  payment  of  debts  and  legacies  to  the  beft 
\\  ill.  281.  purchafer  before  the  mafter,  and  A.  contracted  for 
the  purchafe,  and  entered  into  articles  with  the  truf- 
tees  for  that  purpofe  ;  and  it  did  not  appear  that  the 
purchafe  was  an  unfair  one,  but  this  method  fcemed 
to  have  been  taken  to  avoid  the  charge  and  trouble  of 
bidding  before  the  mafter,  and  of  the  mafter's  report, 
and  of  getting  it  confirmed ;  the  court,  (on  a  bill 
againft  the  truftees  to  compel  them  to  convey,  which 
they  were  willing  to  do  on  being  indemnified)  would 
not  make  a  decree  ;  faying,  this  was  all  going  out  of 
the  way;  the  former  decree  muft  be  purfued,  and 
one  decree  could  not  be  made  to  contradict  another. 
If  A.  wimed  to  purchafe  the  eftate,  he  muft  go  before 
the  mafter,  and  get  himfelf  reported  the  beft  pur- 
chafer; and,  though  nothing  unfair  appeared,  yet 
there  was  every  occasion  to  fufpedr.  when  people  were 
going  out  of  the  way. 
iP  Will.  156.  An  agreement  te  ftifle  a  profecution  of  felony 
220. 
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*  is  not  lawful,  and  cannot  be  executed  in  equity;  [  *  *93-  3 
but  where  there  is  a  fraud,  and  the  party  wronged  by 
the  fraud  comes  to  an  agreement  whereby  he  is  to  be 
Satisfied  for  fuch  injury  (as  in  confcience  he  ought  to 
be)  this  agreement,  it  is  (aid,  is  lawful,  and  may  be  en- 
forced in  equity;  matters  of  fraud  being  cognizable  and 
relievable,  as  well   in  equity  as  at  law. 

But  the  diftin&ion  above-mentioned,  between  an 
agreement  refpe&ing  fraud,  and  one  refpe&ing  felony, 
and  which  is  ftated  by  Peer  IVilUams  as  an  observation 
made  by  himfelf  in  the  cafe  of  Johnfen  and  Ogilby^  does 
not  feem  warranted  by  the  event  of  that  cafe  in  which 
the  point  occurred. 

There  A.  (appearing  to  be  a  Tingle  woman)  and  B.  Joh.nr°n  v- 
had  fome  differences  as  to  feveral  freehold  houfes ;  ?gp/w[\i^l, 
and,  upon  compromifing  thofe  differences,  it  was 
agreed  between  them,  that  A.  and  B.  fhould  join  in  a 
hne  and  recovery,  which  (hould  be  as  to  two  of  the 
houfes  to  the  ufe  of  A.  and  her  heirs;  and  as  to  the 
other  two  houfes,  to  the  ufe  of  B.  and  his  heirs.  A 
fine  and  recovery  were  accordingly  levied  and  fuffered. 
After  this  A.  pretended  that  fhe  was,  at  the  time  of 
thefe  tranfa&ions,  a  married  *  woman,  and  wife  to  C.    r  #  1 

Hereupon  B.  brought  a  bill  againft  C.  and  his  wife  to  *•  94"  J 
difcover  whether  (he  was  married,  when  fhe  levied 
the  fine,  and  fuffered  the  recovery,  and  to  be  re- 
lieved againft  the  fraud.  To  this  bill  C.  and  his  wife 
put  in  their  anfwer,  infifting  on  her  being  then  a  feme 
covert,  and  that  (he  was  not  bound  by  fuch  fine  and  re- 
covery. Upon  this  B.  preferred  a  bill  of  indidtment 
againft  A.  for  a  cheat,  and  for  the  fraud  in  levying  a 
fine,  and  fuffering  a  recovery  as  a  feme  fole,  when  at 
the  fame  time  (he  was  under  coverture.  The  indict- 
ment being  found,  upon  not  guilty  pleaded,  was  brought 
to  a  trial ;  but  juft  before  the  trial  was  to  come  on,  the 
parties  came  to  an  agreement,  that  B.  fhould  aflign 
over  his  right  to  the  premifTes,  and  that  C.  and  A.  fhould 
pay  him  580/.  Afterwards,  the  money  not  being  paid, 
B.  filed  a  bill  for  a  fpecific  performance.  And  the  lord 
chancellor  ftarted  the  objection,  that  this  agreement  be- 
ing to  ftifle  a  criminal  profecution,  ought  not,  therefore 
to  be  executed  in  equity.  In  reply  to  which,  Peer 
Ifflliams  ftates  himfelf  to  h,ave  fuggefted  the  diftin£ion 
before  alluded.  But  it  appearing  by  the  reg.  book  that  Vl^c  I p ■  ^'ii;- 
thecaufc  coming  on  to  be  heard,  &r.  hislordfhip  declared,  a-o^u  i 
G  2  "the   '      * 
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r  *  iqc.  1  "the  agreement  *  in  the  bill  mentioned,  was  not  fueh 
"  an  one  as  ought  to  be  carried  into  execution  in  that 
"  court,  and  that,  the  plaintiff  not  paying  a  foreclofure, 
"  the  bill  was  difmifled;"  it  feems  a  neceflary  inference, 
that  the  diftinclion  taken  was  over-ruled. 
Gould  v.  All   bargains  by  tru flees,    made  in  behalf  of  them- 

Fleetwood,        felves,  and   tending  to   eat  up    the    truft  property,  are 
Mich.  1732,  at  difcouraged    in  equity.     Therefore,    where   an  execu- 
Vp   Willie,  tor  m  tru  ft,  who  had  no  legacy,  and  where  the  execu- 
in  note.    '        tion  of  the  truft  was  likely  to  be  attended  with  trouble, 
at  iirft  refufed,    but,  afterwards,    agreed   with  the   re- 
fiduary  legatees,  in  confideration  of  one  hundred   gui- 
neas, to  a<5t  in   the   executorfhip;  and,  he  dying  before 
the  execution  of  the   truft  was   cqmpleated,  his  execu- 
tors brought  a  bill  to  be  allowed  thefe  £w&  hundred  gui- 
neas out  of  the  truft  money  in  the  hands  of  the  refiduary 
legatees,  infifting,  that  the   refiduary  legatees  might  as 
well  make  a  contract  with  the  executor  touching  the 
furplus  which    was   their   own  property,  as  the  teftator 
himfelf;  and  that  no  harm  could  happen  thereby  to  the 
truft  eftate :  The   court  faid,  that  all  bargains  of  this 
kind  ought  to  be  difcouraged,  as   tending  to  eat  up  the 
truft ;  and  that  here  the  executor  *  had  died  before  he  had 
finijhed  th*  affairs  of  the  truft.     JVherefore  the  plaintiffs 
demand  was  dif allowed. 
r  *  106    "I        A°  agreement  may  be  fet  afide  by  reafon  of  a  mif- 
Quacre?  Inhista^e  *n  the  parties  making  it,  if  the  point  mifconceived 
accident  afTetfs  be  the  caufe   of  the  agreement ;  for,  if  an  agreement 
the  principle  as  be  entered  into   upon  the  preemption   by  one  of  the 
asain(Uees' parties  of  a  facl:,  that  is  not  really  fo  as  that  party  be* 
lieves,  the  agreement  as  to  him  is  of  no  force  ;  becaufe 
he  did  not  give  his  afTent  to  what  is  agreed   upon  abfo- 
lutely,  but  upon  fuch  and  fuch  conditions,  which  are  not 
verified  by  the  event. 
Lanfdown  v.         Thus,  where  there  were  four  brothers,  and  the  fe- 
Lanfdown,       cond  died,    and    the   elder   brother    entered   upon  his 
Mofery  364.      ]anc}S5  anci  tne  younger   brother  claimed    a   title,  upon 
which  they   applied  to   B.   a  fchoolmafter,  their  neigh- 
bour in  the  country  (who  often  a&ed  as  an  attorney)  for 
his  opinion,    who,  upon  confulting  a  book   called  the 
Clerk's  Remembrancer,   gave  it  in  favour  of  the  young- 
eft    brother,    becaufe    lands    could    not  afcend ;    upon 
which    the    eldeft  brother    agreed   to  divide  the  eftate 
-'with   the  voungeft,  and  declared,    he  would  rather  dd 

fo 
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fo  *  than  go  to  law,  though  he  had  the  righr.  Deeds  of  [  *  '97-  j 
leafe  an  J  releafe  of  the  moiety,  were  accordingly  pre- 
pared by  the  fchocl-mafter,  which  were  executed  by 
the  eldeft  brother,  and  alfo  bonds  given  in  the  penalty 
of  300/.  which  was  computed  to  be.  the  value  of  the 
moiety,  conditioned  for  quiet  enjoyment  of  their  re- 
(peclive  fhare*.  Then  the  youngeft  brother  died,  and 
the  moiety  defcended  to  the  defendant,  an  infant,  his 
fen  and  heir.  And,  on  a  bill  filed  to  fet  afide  thefe 
writings,  the  lord  chancellor  decreed,  that  the  be 
and  deeds  of  leafe  and  releaf?,  fhould  be  delivered 
Up  to  the  plaintiff  (the  eJdeft  brother)  they  having 
been  obtained  by  miftake  and  mifreprefentation,  and 
that  the  defendant,  the  infant,  fhould,  when  he  cams 
of  age,  convev 

Upon   the   fa:ne   principle    it  has  been  h-  if  a 

party,  at  the   |  an  agreement  re- 

fpe&ing    2    c'  :    precifely    afcer- 

!,  be,  at  the  time  of  c  g,   ignorant  of  the 

precife   value   of  it,  but   (Updates   under  nn  ■ 
with   an   intent,    that  what   he   is   to   receive   {hall   be 
equal  in  value  to  that   which    he  has  a  claim  to;  this 

furntih  a  funic. ent  ground  to  a  *  court  of  equity  to  [  *  19S.  ] 
:":de   the  the  thing  to  be   received 

turn   out   not  adequate  to  the  price  of  the  claim,  when 
its  value  is  accurately  adjufted. 

Thus,  where   or.e   died   inteftate,    leaving   a  widow  Cocking  ▼. 
and  a  daughter,  the  latter   being  of  age,  and  they  en-  PnKr>  ' 
tered  into  an  agreement  concerning  the  diftribution  of4 
the   perfonal   e  .'-.    bill  was   afterwards   filed   by 

the   hufband   aj  of  the  daughter,  who 

was  dead,  to  fet  afide  this  agreement,  and   to  have  a 
diftributive  {hare  of  the  father's  perfonal  eftate,  to 
amount  of  what  his  wi^e  was  entitled  to.     The   mother 
infifted   upon  the  agreement,  as  a  defence  againft  go- 
ing into  an  account  of   the   father's    perfonal    eftz* 
But  the  court  held3  r.hat  the  bill  was  proper,  and  the 
rights  of  the   parties   the  lame   as  when  the  wife  was 
living.     The  queftion  was,  what  was  in  view  on  each  pde  ? 
the   daughter  clearly  did   not  intend  at  the  time  of 
agreement,  to  take  lefs  than  what  by  law  fhe  was  entitled 
to^  though   what   that  amounted  to  did  not  clearly  ap- 
pear :  But  (he  then  thought  what  was  ftipulated  for  her 
tr  full  {hare.     It  was  a  fufiicient  foundation,  there- 
fore, for  a  court  cf  equity  to  interfere,  in  fuch  cafe,  if  it 

appeared 
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t  *  x99»  ]  *  appeared  that  the  perfonal  eftate  amounted  to  confi- 
derably  more  than  what  fhe  conceived,  and  the  party 
fuffering  might  apply  to  fuch  courts  to  avail  himfeif  of 
want  of  knowledge  of  that  fa£l,  not,  indeed,  in  the  cafe 
of  a  trifle  ;  but  the  daughter  here  would  be  entitled 
to  five  or  fix  hundred  pounds  more  than  was  ftipulated 
for,  which  was  a  material  fum  in  a  fmall  concern,  and 
a  ground  for  the  court  to  fet  it  right.  The  daughter 
did  not  a£fc  on  the  ground  of  a  compofition,  as  wanting 
to  marry,  and  to  have  ready  money,  but  took  what 
was  agreed  to  be  paid  her  as  amounting  to  her  full 
{hare  of  her  father's  effects  ;  and,  if  it  appeared  not 
to  be  fo,  the  court  could  not  fuffer  the  agreement  to 
ftand.  The  eftate,  therefore,  muft  be  divided  as  the 
law  directed,  and  the  agreement  fet  afide. 
fbid  It   is   oblervable   that,    in    the  preceding  cafe,    the 

daughter's  hufband  had  ratified  the  agreement,  and  re- 
leafed  to  the  mother:  But  as  his  intent  was  the  fame 
as  the  daughter's,  and  he  was  equally  in  the  dark, 
that  was  confidered  as  making  no  difference  in  the 
equity. 
Griffith*.  And,  where  one  died  inteftate,  leaving  two  fifters, 

[  f  20O.  j  one  of  whom    got  administration,  and  *  prevailed  on 
"f  rapwell,         the  other  to  accept  of  an  agreement  for  her  (hare ;  and 
i  Vcz.  401.      there  was  a  further  agreement   that    (he   fhould   have 
a  further  fhare,    reciting   alfo,    that   it    was    intended 
that  (he  (hould  have  an  equal  (hare,    and  that   there 
ftiould  be  a  decree  for  that,    which  was   accordingly 
had :    It   being  afterwards  difcovered   that    the    eftate 
was  a  great  deal  more  than  it  was  then  valued  at,  both 
the  agreements,   and  the  decree   thereupon,  were  fet 
afide  on  a  re-hearing. 
Videfupra.  We   muft  be  careful  to  diftinguifh  cafes  of  the  na- 

542—146.  ture  laft- mentioned,  from  thofe  where  the  right  or 
thing  ftipulated  about  is  of  itfelf  doubtful,  and  no  igno- 
rance or  want  of  information  can  be  pretended  refpect- 
ing  it  y  for,  in  cafes  of  that  lund,  it  is  not  neceflary 
for  a  court  of  equity,  after  an  agreement,  if  there  be 
not  a  plain  miftake,  contrary  to  the  intent  of  parties, 
fhewn,  to  refort  to  the  original  right  of  the  parties  : 
"  That  the  right  is  doubtful"  is  a  fuflicient  ground  to 
fupport  an  agreement  refpe&ing  it. 

An  agreement  for  fale  of  an   eftate,    which,   from 
She  nature  of  it,  when  compared  with  the  circumftances 

of 
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of  either  of  the  parties  to  *  it,  furnifhes  decifive  evi-   [  *  201.  ] 
dence  of  his  being  furprifed,  will  be  fet  afide  in  equity, 
although  there  be  no  furprife,  fraud,  or  circumvention 
actually  proved,  and   though  a  conveyance  have  been 
made  purfuant  thereto. 

Thus,    where  a  fteward,  that  had  been  for   many  whorwood 
years  employed   in  the  management  of  an  eftate,  arti-  ^ Vera!  °i%$. 
cled  with  a  perfon,  employed  by  the  owner   thereof, 
to  become  the  purchafer  at  15,000/.;  and  by  the  arti* 
cles   it  was  flipulated,   that  he  fhould  either  pay  the 
whole  in  money,  or   might  return   lands   to  make  up 
what  he  paid  fhort  in  money  of  the  15,000/.     Purfuant 
to  thefe  articles,  the  purchafer  obtained  a  conveyance 
of  part  to  himfelf  at  an  under- value,  alledging,  that 
it  was  not  material  what  fum  was  mentioned  to  be  the 
confideration  of  the  conveyance,  in  regard  he  was  to 
make  up  the  whole   15,000/,  and  had   (old   other  par- 
cels and  paid  the  money,  amounting  to  4500/.  as  the 
vendor  appointed,  and  would  now  return  fo  much  land 
as  fhould  make   up  the   15,000/.      The  court,    on  a 
bill  brought  by  the  vendor  for  that  purpofe,  fet  afide 
the  articles  and  the  conveyance  made  to  the  vendee, 
except  as  to  fo  much  as  he  had  fold  to  other  purchas- 
ers ;    declaring,  that  they  looked  *  upon   the   vendee   [  #  202.  ] 
but  as  an  agent  for  the  vendor,  and  one  in  whom  he 
had  repofed  great  truft  and  confidence,  which  the  ven- 
dee had  deceitfully  abufed  ;  and  that  the  articles  thena- 
felves  feemed   to  manifeft  furprife,  the  vendor  having 
occafion  to  fell  to  raife  money,    and  yet  the  articles 
left  the  vendee  at  liberty  to  pay  as  fmall  a  fum  of  money 
as  he  pleafed,  and  return  what  of  the  lands  he  thought 
fit  to  make  up  the  value.     And  this  decree  was  affirmed 
on  appeal. 

But,  in  the  foregoing  cafe,    the  court  affirmed  to  ibid, 
itfelf   a    greater    latitude ;     becaufe    the    vender  had    (M^ttef 
elapfed  the  time  prefixt  by  the  articles,  in  which  he 
was  to  make  good  the  entire  payment  by  money,  or  to 
return  the  lands. 

Again,  Where  a  leafe  for  three  lives  came  to  aoeev  sP«- 
man's  three  daughters,  as  co-heirs  and  fpecial  occu- fer,  1  Vera.  3^ 
pants;  there  being  a  fuit  in  Chancery  touching  this 
leafe,  the  hufband  of  one  of  the  daughters,  fearing 
to  be  in  law,  and  being  rriade  to  believe  that  he  fhould 
be  forced  to  pay  cofts,  releafed  the  arrears  that  fhould 
be  coming  to  him  for  his  fhare  of  the  rectory  to  the 

other 
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[  *  203- 1   other  filler?,  who  were  to  *  bear  the  charge  of  the 
fuit :    And   his  fhare  of  the   arrears  amounting  to  one 
thcufand    pound?,     this    releafe    was   fet   afjde   on    the 
ground,     that   a   mifapprehenfion   of  the    party    fliould 
avoid  it. 
Vide  Meade  v.      If,  in  entering  into  a  treaty  for  an  agreement,  there 
Webb,  Brow,    be   a   wilful   and  jnduftrious   concealment  of  the  truth 
etViJe*Brode-  *n  a  imMer12^  point  by  one  party,  in   order   to  keep  the 
rick  v.  Biode-  other  in  ignorance,  and  to  profit  thereby  ;  that  will  be 
rirk,  i  P.Will,  confldered  as  a  grofs  fraud,  and  be  a  ground,  in  equity, 
34fI*  to  fet  afitie  the  contract;  efpecially  if  fuch  concealment 

be  accompanied  with  mifreprefentation,  and  a  preme- 
ditated intention  to  deceive  :  As  if  a  man's  agent?,  on 
a  treaty  for  a  leafe,  mifreprefent  the  quantity  of  land 
propofed  to  be  d^miTed,  to  be  one  hundred  acres  more 
than  what  it  really  is;  and  this  mifreprefentation  being 
made  in  the  prefence  of  the  principal,  he,  by  not 
contradicling,  in  efTe<5r.  confirms  the  truth  cf  what  they 
fay ;  and  it  be  in  proof  that  this  h  dene  before  the 
execution  of  the  agreement,  and  at  a  time  when  the 
leflbr  has  caufed  a  furvey  to  be  taken,  which  afcertains 
the  exact  meafure  and  limits  of  the  premifles,  and 
yet  he  does  not  think  proper  to  undeceive  the  leflee, 
but  purpofely  conceals  the  true  meafure  and  quantity 
C  *  204*  ]    fro"1  him,  tr)is  will  be  *  a  fufficient  caufe  for  a  court  of 

equity  to  fet  afide  the  agreement. 
Ytm.  60.  If  a  bill  be  brought  for  performance  of  a   thing,  for 

the  non-performance  of  which  a  penaltv  is  recoverable 
at  law,  the  plaintiff  muft,  by  his  bill,  waive  all  bene- 
fit of  forfeiture,  or  it  will  be  a  good  caufe  of  demur- 
rer. 

A  court  of  equity  will   not   naffer  any   advan'age  to 
be  taken  of  a  penalty  or  forfeiture  annexed  to  an  agree- 
ment,   where   the   fubitance   of  the   contract   may    be 
obtained,  notwithstanding  the  penalty  be  not  levied. 
•.  Par.        Therefore  where,  on  a  bill  to  forecJofe  a  mortgage, 
kef,  aVcrr.      it  appeared,  that  the  intereft  was,  by  the  r]eed^  agreed 
Wvfe  2  Vern  to  ^e  5^'  Per  Cent'  ftr  annum>  payable  half-yearly ;  and 
289.   Nichols    if  not   paid   by   the  fpace  of  two  months  after  the  time 
v -Ma>nard,     of  payment  appointed,  then  to  be  railed  to  5/.  10s.  per 
3  At  .520.      cent^    fof   jncreafe    0f   intereit  ;    the    intereir.    being   in 
arrear,    the    queflion    was,  at   what  rate    it   fhculd    be 
computed  ?  And  it  was  decreed  to  be  computed  at  the 
rate  of  5/.  per  cent,  per  annum  only  :   For  the  increafe  of 
interefl  on   non-payment   at  the  day,  operated  in  na- 
ture of  a  penalty,  and  therefore  was  relievable  in  equity. 

Nor 
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*   Nor  will  equity  permit  any  advantage  to  be  taken  [  *  205*  ] 
of  a  penalty  or  forfeiture,  where   compenfation   can   be 

But,    in    cafes    where   the   covenant   or    agreements 
actually  operates  bv  way  of  penalty,  the  court,  to  avoid  cato,  9  Mod. 

j;  arbitrary,  will  not  relieve,  unlefs  in  cafes  where  II2'  lli* 
it  can  give  fome  compenfaiion  in  damages,  and  where 
there  is  fome  rule  to  be  the  meafure  of  thofe  damages. 
And,  therefore,  if  a  lefTee  for  years  covenant  nor  to 
alien  without  licence  of  the  leflbr  under  penalty  of  for- 
ig  the  leafe,  and  afterivArJs  afii^n  or  alien  with- 
out licence  ;  equity  will  not  relieve  againfl  this  forfei- 
ture, becaufe  there  is,  in  fuch  cafe,  no  rule  whereby 
to  meafure  the  damages. 

So,     where     marriage     articles    provided,    that,     in  Vernon  68,^ 
the  hufband  did   not,  within   two   years  after  the vidt  fupra. 
fettle    fuch    a    jointure    on    the    wife,    as19"-21* 
was  agreed   to  be   fettled,    then    the   hufband 
fhould   only   have  the  intereft  of  the  wife's  portion  paid 
him   during  his   life;  and  the  wife  died  within  the  two 
years,  he  not  having  fettled  the  jointure,  which  by  the 
articles  he  was  obliged  to  fettle  :   A  bill  brought  by  the 
hufband   to  be  relieved  againft  *  the  articles,    and   to   [  *  206.  1 
have  the  portion  (infilling  that  if  he   at  any  time  fet- 
tled  fuch  jointure   upon   his  wife,  though  not  within 
the  time   prefcribed   by   the   articles,    he    would    have 
1  relieved   againfi:    the  articles,    and    have   had   the 
portion   decreed    him)    was   difmifled.      The  reafon  I 
which  difaiitfaj    feems    to  have  been,   becaufe  no  com- 
penfation could  be  made  after  his  wife's  death,  fince  r.o 
jointure  could  then  be  fettled  on  her. 

So,  where  one  by  articles  made   upon   his   marri.^i 
was  to  receive  4C00/.  portion  with  his  wife,  viz.  15c  cafe 

ma,  and  2500/.  more,  if  he  made  a  fettlement  in Clted  lLuj- 
the   (pace  of  three   years  :     The  marriage  took  place, 
and    the   wife   died  within  two  months,  and  before  the 
hufband  had  made  a  fettlement  purfuant  to  the  articW. 
And  a    bill   exhibited  by  him  to  be  relieved,  was  dif- 
•:d. 
rain,  where  one  being  employed  by  the  Enft  India  w^  v 
Company  as  their  chief  agent  m  Indjay  covenanted  that  In 
he   would    rot    trade    for    himfelf,    or    any   other,     inr' 
t        al   commodities,    under    penalty   of   io  much  ;  je        - 

pound;    and    the    penalties' greatly   exceeded   the   va- jikewife  he 
of   the    commodities.       The    covenantor    having1' 

purchafed       h 
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that  it  was  a 
national  caufe 
and  concern- 
ment, and  if 
not  upheld, 
the  company 
might  have 
been  ruined. 


Small  v.  Lord 
Fitzwilliams, 
Prec.  Ch.  102. 
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*  purchafcd  the  prohibited  commodities,  the  compa- 
ny fued  for  the  penally  in  an  action  of  debt  for  26,000/. 
The  defendant  filed  his  bill  to  be  relieved  ;  and  though 
he  proved,  that  it  was  for  the  benefit  of  the  company 
that  he  fo  traded,  for  whatever  he  bought  he  fold  to 
them  at  a  juft  and  market  price ;  and  that  if  he  had  not 
provided  fuch  goods,  the  company  could  not  have 
been  fupplied  ;  and  that  fuch  dealings  were  neceflary 
for  the  (upply  and  benefit  of  the  company,  with  other 
favourable  circumftances,  yet  the  bill  was  difmifled  : 
The  reafon  for  which  feems  to  have  been,  that  no 
compenfation  could  have  been  made,  it  being  impoffi- 
ble  to  afcertain  what  damages  might  arife  to  the  com- 
pany from  fuch  trading,  by  the  encouragement  it  would 
give  to  other  people. 

Equity  will  not  relieve  againft  an  agreement,  aK 
though  from  the  terms  of  it,  it  feems  to  be  in  the  nature 
of  a  penalty,  if  it  be  not  really  fo. 

Thus,  where  A.  fold  an  eftate  to  B.  covenanting 
againft  incumbrances,  and  particularly  againft  his 
wife's  dower.  Afterwards  B.  *  articled  to  fell  to  C. 
[  *  20S.  ]  and  in  the  articles  it  was  agreed,  tha^t  C.  fhould  retain 
400/.  of  the  purchafe  money  in  his  hands  for  two  years 
without  intereft  ;  and  if,  in  that  time,  the  wife  of  A, 
releafed  her  dower,  C.  was  to  pay  the  400/.  or  elfe 
to  retain  itabfolutely.  A.  died;  his  widow  did  not 
releafe  her  dower  within  two  years,  on  the  contrary, 
file  brought  her  writ  of  dower,  but  died  before  a 
recovery  of  it.  Then  the  vendor  filed  a  bill  to  have 
the  400A  paid,  urging,  that  it  was  but  in  nature  of  a 
penalty  to  fecure  againft  the  dower,  which  was  then 
at  an  end.  But  it  was  alledged  on  behalf  of  the  vendee, 
and  the  court  coincided  in  opinion,  that  the  money 
retained  here  was  not  in  nature  of  a  penalty,  but  the 
retention  was  part  of  the  terras  of  the  agreement,  and 
the  meafure  of  the  fatisfa£tion  for  the  contingent 
incumbrance  of  dower.  And  as,  had  the  wife  re- 
covered the  dower,  and  lived  feveral  years,  the 
vendee  could  have  had  only  the  400/.  and  would 
not  have  been  permitted,  at  leaft  in  equity,  as  aflignee 
of  B.  to  fue  the  covenant  of  A.  againft  his 
own  agreement  in  writing,  which  took  notice  of  the 
ciower,  and  the  covenant  and  agreement  to  retain 
the    400/.    as    a    recoirpenfe    for    it;      fo    that    the 

vendee 
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*  vendee  ran  the  hazard  of  her  living,  he  ought  to  have   [  *  209.  ]} 
he  advantage  of  her  dying.     And  no  relief  was  given. 

So  where,  among  other  claufes  and  covenants  in  a  Ponfonby  v. 
eafe  of  lands,  in  Ireland^  for  lives,  renewable  for  ever,  £^"1!pet  bk 
feted  in  1719,  there  was  one  that  the  lefTee  and  his  4r  7,  et  vide 
leirs,  with  all  their  family,  mould,  within  one  month  Rolfc  v. 
from  the  commencement  of  the  leafe,  live  on  the  ef-  ?epe,*°p'  r 
:ate  during  the  continuance  of  the  leafe,  and  of  every  ^  ' 
3ther  to  be  made  purfuant  to  the  intent  thereof;  and 
that,  when  he  or  they  mould  fail  fo  to  do,  the  rent  of 
125/.  i8i.  qd.  therein  referved,  mould  rife  to  the  fum  of 
150/.  and  fo  continue  yearly  to  the  end  of  the  then  de- 
mife,  and  of  any  other  demife  thereafter  to  be  made 
purfuant  to  the  covenant  for  renewal,  &c.  In  1729 
the  leafe  was  renewed.  Then  thefe  leafes  were  affig ti- 
ed, and  the  aflignee  in  1748  quitted  the  premifes  and 
never  refided  upon  them  afterwards.  In  Augujl  1 751 
the  agent  for  the  head  landlord  demanded  the  increaf- 
ed  rent  of  the  aflignee  of  the  leflee,  who  freely  paid 
it,  being  a  year  and  a  half  s  arrear ;  but,  at  demand- 
ing, on  the  5th  of  November  following,  another  year's 
irrear,  the  leflee  refufed  to  pay  it:  whereupon  *  the  |"*2I0.  1 
jleflbr  di (trained  for  it,  and  the  tenant  replevied,  and 
the  landlord  avowed,  and  proceedings  at  law  were  go- 
ing on  for  recovery  of  the  rent.  Then  a  bill  was  filed 
by  the  aflignee  to  be  relieved  from  this  covenant,  and, 
on  his  behalf  it  was  urged,  that  this  covenant  for  the 
perpetual  refidence  of  the  leflee  and  his  heirs,  with  all 
1  their  family,  was  repugnant  to  the  nature  of  the  ef- 
[  tates  demifed,  contrary  to  reafon,  in  reftraint  of  natu- 
ral liberty,  and  againft  the  policy  of  the  realm ;  that, 
if  good  in  law,  yet,  being  inferted  only  for  the  fake 
of  improvement,  and  to  fecure  the  rent  referved,  the 
fame  had  been  fubftantially  performed,  and  the  defign 
thereof  anfwered  to  the  head  landlord,  as  the  lands  had 
been  always  kept  well  flocked  with  more  than  fufficient 
to  anfwer  the  rent;  that  the  large  fine  paid  by  the  under 
lefiees  {hewed  the  lands  to  be  of  confiderable  value 
above  the  head  landlord's  rent;  and  that  the  additional 
rent  was  in  the  nature  of  a  penalty,  and  relievable  a- 
gainft  in  equity.  But,  on  the  other  fide,  it  was  urged, 
that  there  was  no  ground  for  the  interpolation  of  a  court 
of  equity  to  prevent  the  qtieftion  being  tried  at  law, 
where  it  was  difputable ;  and  that  the  lefltts  fhould 
have  eftablifhcd    their  titles  there  before   they   came 

into 


EQUITABLE  JURISDICTION  IN  RELIEVING 

[  *  211.  ]    *  into  a  court  of  equity  for  relief;  that,  had  the  imme- 
diate leflee  applied    to    a    court    of    equity    for  ^relief 
againft    the   covenant  objected  to,  he  muft  have   been 
fent  to   law   to   try   how   far  that  covenant  was  or  was 
not    reafonable  :     For,  fuppofing  it  unreafonable,  un- 
lawful,    or     waived     by     any     act    of    thole    un 
whom   the   leJTor  claimed,    all   thefe   were   mere  le, 
queftions     no     way    cognizable    in    equity;     that   fl 
benefit   was  claimed   as  appendant  to  the  inheritanciS 
and,  as  fuch,  being  a   matter  of  freehold,   was  triable 
at  law  only.     But  it   was  faid,  that   the   covenant  in 
queftion   was  founded,  on  the  trueft   principles   of  law? 
and   policy.     The   former  fuppofed  the  leffee   refident 
upon    the    demifed    lands,    manuring    and    improving 
them  for  his  own  and  his  landlord's  benefit,  whofe  rent 
arofe  from   fuch   induftrious  manurance  and  improve 
Note.  The       ment  of  the  tenant ;  that  a  claufe  of  refidence   on   the 
queition  arofe  demifed   premifes,    with  an  increafe  of  rent  attending, 
fitirate^Ire-   tlle  failure,  wa£  not  a  penalty,  like  the  forfeiture  of  a 
land,  where,     man's   eilate  upon   non-payment  of  a  fum  at  a  certain 
iromdiOnrb-    <jay?  but  was  a  mutual  agreement   for  public  benefit; 
MpoVtSty0   tne  lanc^Ioid  letting  his  land  at  an  eafy  rate,  whence  th$ 
had  been  given  tenant,  by  raifing  a  comfortable  fubfiftence   for  him- 
[  *  212.  ]   felf,  would  confequently  *  benefit   the  community  by 
for  Improving   fupplying  it  with  the  produce  of  that  land  :  But,  upon 
Ihticultmey.  hY  neglea  of  fo   important  a  confideration,  hejuftlyfub- 
jecSed  himfelf  to  an  advanced  rent,  as  a  compenfation  ■ 
for  the  breach  of  both  a  private  and  public  truft  repofed  I 
in  him  by  the  landlord.     And  upon  thefe  grounds  the  J 
bill  was  ordered  to  be  difmifFed. 

It  was  contended  in  the  preceding  cafe,  that,  as  no 

demand    for   the    advanced    rent   had  been  made  from 

the  commencement  of  the  non-refidence  in  1748,  until 

Note,  The  af-  Jugujl    175 1 ,    although    the    head    landlord    and   his 

fignees  paying  alienees   weil    knew  of  it ;    and,    as    he    had    accept-  | 

inc^lfeTrenr,  ed    tne    referved    rent,     given    receipts    for    it    in  the 

when  demand-  ufual   manner   without   demanding  any  additional  rent, 

cd,reemstoob- an(j    twjce    renewed    the   original    leafe  without  ma- 

duffon'tobe""  king  anY  ^i"1   of  the   fame,    this   acquiefcence   and 

drawn  from      thefe  acts  of  the  Jefibr  amounted   to  a  waivor  of  the 

the  lefibr's        penalty  and  covenant ;  efpecially  as  againft  the  afiignee. 

«Tr'1£r^eV1"  who  was  a  purchafer  for  a  valuable  confideration,  and 

ought   not   then  to  be  relorted  to.     bed  non  allocatur  \ 

this  bein^  part  of  the  original  agreement,  which  muft  I 

continue  as  long  as  the  leafe,  how  often  foever  renewed, 

unlefs  difchar^ed  by  mutual  confent. 

m 


AINST  UNREASONABLE  CONTRACTS,  Sec. 

In  all  cafes  where  an  agreement  is  voluntary,  and  in  [  *  213.  J 
or  of  one  of  the  parties  ;    the   condition,  although 
penal  in  its  efreel:,  will  be  binding  on  the   favored   par- 
ty, if  the  agreement  be  not  ftriclly  performed. 

Thus,    where  a  creditor  agreed  to  take  a  fum   of  Vem.  220. 
money  lefs  than  his  debt,  fo  as   it  were  paid    precifely 
by  fuch   a  day,  and  the  debtor  failed   of  payment ;  a 
bill    filed    by    the    debtor,    fuggefting    fome    equitable 
caufes   why  he   did   not  pay  precifely  at  the  day,  and 
dating  that  he  tendered  the  money  a  day  or  two  after- 
wards, was  difmilTed  as  containing  no  equity.  A  Jury  v.  Cox 
d  So,  where  a  mortgagee  lends  money  at  five  per  cent.  Pre.Chan.  160. 
IJbut  agrees  in  the  deed,  that  if  the  money  be  paid  within  Barnard  481. 

three   months   after  it  becomes  due,  he  will  accept  of  ^  °asr^[* 
I  [four  per  cent. ;  if  the  mortgagor  does  not  pay  the  money  3  Atk.  520. 
{ i  within  the  time  fixed,  he  will  be  decreed   to  pay  the  et  vide  Barrel 
I  intereft  at  five  per  cent.  \xtl™k%. 

And,  where  a  father  made  a  voluntary  fettlement  onyem.  456.  " 
;Tiis   eldeft  fon,  with  a  provifo^  that  if  he  did  not  pay  to 
[his  younger  brother  600/.  at  his  age  of  twenty-one,  • 
\  then   the  eftate  of  the  eldeft  fon,  both  at  law  and  in 
equity,    *  fhould  ceafe,  and,    if  the  money   was  not  [  *  214.  ] 
paid,  the  father  granted  away  rhe  eftate :  The  court 
would   not  relieve  the  fon,  in  regard  the  conveyance 
was  purely  voluntary,  and  the  father  might  put   what 
conditions  and  reftri&ions  he  thought  fit  upon  the  eldeft 
fon. 

But,  if  (on  an  agreement  by  a  creditor  to  take  a  lefs 
fum  than  his  original  debt,  provided  it  be  paid  on  a 
day  certain)  the  original  fecurity  be  bettered  by  the 
addition  of  other  perions  added  thereto;  it  feems  quef- 
tionable  whether  equity  will  not  relieve,  on  default  of 
'payment  of  the  lefler  fum  at  the  time  ftipulated. 

And   equity  will   give  relief  againft  the  penalties  of 
bonds   for  performance  of  covenants,  &c.  and  for  that  vide  1  Sid.442, 
purpofe  fuch  courts  frequently  fend  the  parties  to  a  trial 
at  law,  to  afcertain  the  damages  in  a  quantum  dam- 
tiificatuu 


mm 


[  *  215.  ]  *  £)f  t|je  principles  on  toljfci)  Courts  oit 
Ctjtiitp  refufe  to  interfere  in  Cafes  oia 
Agreements. 

TH  E  principle,  upon  which  courts  of  equity 
retain  bills  for  the  fpecific  performance  of  agree- 
ments, being,  their  having  power  to  give  a  more  comm 
VideiCh.R  P*ete.  reme(ty>  anc*  ren(^er  more  adequate  juftice,  ac-< 
84,85.  '  cording  to  the  intent  of  the  parties,  than  courts  of  law;> 
not  by  binding  the  intereft  in  the  lands,  but  by  enfor- 
1  Vez.  447,  cing  the  party  by  fubpcen a  to  carry  the  contract  fpecifi- 
CleTk  jLnb.  cally  lnto  execution  >  it  is  a  general  rule,  that  where- 
in, et  2  Eq.  ever  a  matter  refpe&s  perfonal  things,  and  lays  merely 
Ca.Abr.  19.     in  damages,  there  the  remedy  is  at  law  only  :    As  well 

c!idd3i.R°ttcr; becaufe.  courts  of  law  can  g»ve  as  ful1  and  effectual  a 
i  P.  will.  570.'  reparation  in  fuch  cafes  as  courts  of  equity,  as  becaufe 
the  afcertainment  of  damages  is  the  proper  bufinefs  of 
a  jury,  and  cannot  be  adjufted  by  the  confcience  of  a 
chancellor. 
[  *  216.  ]        *  But  although,  in  cafes  where  the  relief  may  be  as 
ThoC^is^r|bV'  effe^uallv  nad   at  Iaw  as  in  equity,  the  court  will,  if 
Rep^q.  227.  tbe  agreement  be  denied,  and  the  relief  demurred  to, 
et  Dupins  y.     difmifs  the  bill ;  becaufe  the  agreement  muft  be  efta- 
^et^f  Kin§*  blifhed  by  a  jury  before  it  can  be  carried  into  effect, 
cited.  an(^  a^ter  lt  1S  eftablifhed,  lays  in  damages  only  :    As,  , 

if  a  bill  be  brought  on  a  covenant  to  pay  a  certain  fum, 
and  the  deed  is  denied ;  yet,  if  the  relief  be  not  demur- 
red to,  but  the  defendant  anfwers  (whether  he  denies 
the  agreement  or  not)  the  court  will  decree  thereupon 
on  the  hearing ;  becaufe  the  defendant  admitted  the 
jurifdiftion,  by  anfwering  and  putting  the  agreement 
in  ifTue,  and  not  demurring. 

But  in  fuch  cafe,  if  the  agreement  be  denied  by  the 
anfwer,  and  be  not  proved  in  the  caufe  by  two  wit- 
nefTes,  but  only  by  one ;  the  court  will  make  an  order 


to  try  it  at  law,  and  retain  the  cafe  upon  the  equity   I 
referved. 


1  Eq.  Ca.  Abr.      Another  exception  to  this  rule,  as  to  cafes  laying  in 

ll.Chln.R%[dzm*8QS?nty'>  is  taken'  where  any  matter   of  fraud  is 
,^8,  'mixed  with  the  damages;  for  this  brings  the  cafe  with- 


in 


PRINCIPLES  ON  WHICH  COURTS  OF,  &c. 


in  the  proper  *  jurifdi&ion  of  a  court  of  equity,  which  [  *  21 7.  ] 
will  then  retain  the  bill,  and  direct  an  ifTue  to  afcertain 
the  damages  upon  a  quantum  damnlpcatus.  As  if  A. 
bring  an  action  of  covenant  at  law  for  damages,  and  B. 
file  a  bill  for  an  injunction,  upon  the  equitable  fuggef* 
,tion,  that  the  covenant  was  obtained  by  fraud,  there 
if  A.  file  his  crofs  bill  for  relief  upon  that  covenant,  the 
court  will  retain  it ;  becaufe  the  validity  of  the  covenant 
is  brought  into  difpute  in  that  court,  and  on  a  ground 
properly  cognizable  there :  And  therefore,  if  the  vali- 
dity of  the  deed  be  eftablifhed,  the  court  will  direct  an 
ifTue  to  afcertain  the  quantum  of  the  damages. 

And,  even  where  no  fraud  is  fuggeJ1edy  if,  from  the 
nature  of  the  agreement,  a  fpecific  execution  is  necef- 
fary   to   do   effeSiual  juftice,  and   anfwer   the  fubftantial 
intent  of  the  parties ;  courts  of  equity  will   decree  the 
.    agreement  fpecifically,    though,    otherwife,  the   proper 
I ,  remedy   would  be  the  recovery  of  damages  :    As  if  the 
1  contract   be  to   perform  fomething  relating  to  perfonal 
things  at  feveral  diftinct  times,  or  at  a  future  period.         [  *  218.  ] 
Thus,    where   A.  afligned   feveral   fhares    of  *    the  Ranelaigh 
If  excife  in  Ireland  to  B.  and   B.   covenanted   to  fave  A.  ^Vern*'  1S9 
harmlefs  in  refpect  of  that  alignment,  and  to   ftand   ins.C  iChan. 
his  place  touching  the  payment  to  the  king,  and  other  Ca-  *4& 
matters  that   were  to  have   been    performed   by  him  ;  ^  ^eA^'x^ 
A.  in  a  bill  filed,  fuggefted  that  he  was   fued  by  the  v.  nfter, 
king  for  20,000/.  and  that  B.  by  agreement,  ought  to  3  Atk.  383- 
have    paid  it,  and  therefore   prayed  a  decree  againft  B.  ^a^uk^ 
to  perform   the   agreement  in  fpecie  :  It  was  objected,  tEq.  Ca.'Abr. 
j    that    this   was  no   proper  fubject   for  equity,  nor  any  393-  pl-  5- 

thing  that  the  court  could  decree;    for   here   was  no  Moore  v.  Hart, 
I    fpecific  covenant,  but  a  general  and  perfonal   covenant  >  Vera;  aoi. 
for   indemnity,    which  founded   only    in   damages^   and  Etvideanothcr 
could  not  be  afcertained    in  equity  (efpecially  in  this  ^"0/° Bet- 
cafe,  there  being   no   breach  of  the  covenant  afligned  tefworth  v. 
in  the  bill)  for,  a  fuit  having  been  brought  by  the  king,  J?5an  andf  s 
was  not  in  itfelf  any  breach.     But  the  lord  keeper  de-  pa5%r 
creed,  that    B.   fhould   perform  his  covenants,  and  di- 
rected it  to  be  fent  to  a  mafter;  and  ihat,  toties  quoties, 
any  breach  fhould   huppen,  the  mafter  fhould  report  it 
fpecially,  that  the  court,  if  occafion   fhould   be,  might 
direct  a  trial   on  a  quantum  damnificatus :  His  lordfhip 
conceiving  it  confcionable,  that   B.   fhould   be  decreed 
to  clear  A.  from  all  thefe  fuits  and  incumbrances  with- 
in a  reafonable  time. 

So, 


PRINCIPLES  ON  WHICH  COURTS  OF  EQUI' 

J"  *  219.  ]        *  So,  where  a  bill  was  founded  upon  articles  . 
Ja viile  Vci td    ^e  °*  e'Snt  hundred  ton  of  iron,  to  be  paid  f 
3Atk.  384,  et   certain  number  of  years,  and  by  inftalmems,  a  fpeci] 
\ideDuke  of    performance  was  decreed. 

Walked  V*      Again>  fappofe  that  two  partners  (hould  enter  into 
itid.       *"         agreement  by  a  memorandum  to  carry  on  a  trade  t< 
ther,  and   it   fhould    be   fpecified  in  the  memorandut 
that  articles  fhould  be  drawn  purfuant  to  it,  and  befo 
they   were   drawn  one  of  the  parties  fled  off,  and  a 
were  hied  :  There  could  be  no  doubt>  but  that  a  coi 
of  equity   would  decree  a  fpeciric  execution,  althc 
the  contract  related  to  a  chattel. 

And  it  is  obfervable,  that  in  all  cafes  of  agreements 
respecting  things  real,  where  the  bill  is  filed  on  behalf 
of  the  vendor,  in  which  cafe  the  relief  prayed  is  appli- 
cable to  money  only,  courts  of  equity  do  neverthelefs 
decree  a  fpeciftc  execution  :  The  principle  upon  which 
fuch  courts  govern  themfelves  in  this  cafe  is,  that  upon 
mutual  articles  there  ought  to  be  mutual  remedies :  but, 
if  the  vendee  had  a  remedy  both  at  law  and  in  equity, 
[  *  220.  ]  *  the  vendor  would  not  be  upon  a  par  with  him,  unlefs 
he  alfo  had  the  fame  remedies.  Befides,  the  remedy 
the  vendor  has  at  law,  is  not  a  remedy  adequate  to  that 
which  he  has  in  equity  ;  for,  at  law,  he  can  only  re- 
cover the  difference  between  what  he  actually  fells  for, 
and  what  he  agreed  for,  in  damages  ;  whereas  equity 
will  give  him  the  whole  fum. 

Thus  much  having  been  obierved,  upon  the  general 
principles  on  which  courts  of  equity  retain  or  difmifs 
bills  for  the  fpeciiic  execution  of  agreements,  upon 
matters  apparent  upon  the  face  of  them ;  the  next 
object  of  our  attention  feems  to  be,  what  circumftan- 
ces,  connected  with,  or  arifing  out  of  the  contracts 
themfelves,  will  be  a  reafon  for  refuling  the  aid  of  the 
court  upon  the  general  merits.  And  in  the  purfult  of 
this  enquiry  I  fhall  confider, 

Firft,    What  circumftances   furnifh  a  ground,    for  I 
courts  of  equity  to  refufe  interfering  in  cafes  of  agree-  I 
merits.     And, 
.  Secondly,    What  circumftances   have   been   conii-  1 

dc.red  I 


REFUSE  TO  INTERFERE  WITH  CONTRACTS  5cc. 

confidered  as  not  furnishing  a  ground  for  courts  [  *  22 1.  J 
f  equity  to  refufe  the  exercife  of  this  power  inflict) 
ales. 
On  the  firft  of  thefe  heads  of  enquiry,  it  is  obferv- 
able,  that  couits  of  equity,  having  neceffarily  a  dif- 
c/etion  (not  an  arbitrary  difcrction,  but  a  discretion 
founded  upon  certain  grounds,  and  governed  by  fixed 
rules  of  equity)  in  the  exercife  of  their  jurifdiction, 
in  making  decrees  for  carrying  contracts  into  execution 
in  fpecie;  becaufe,  were  it  otherwife,  they  might 
be  obliged  to  make  decrees  tending  to  the  ruin  of 
one  of  the  parties  to  a  contract,  which  would  be  repug- 
nant to  the  end  of  their  iniiitution:  Therefore,  no 
rule  is  better  eftablifhed  than,  that  every  agreement,  to 
merit  the  interpofttion  of  a  court  of  equity  in  its  favour , 
muft  be  fair,  jujl,  reufonable,  bona  fide,  certain^  in  all 
its  parts,  mutual,  ufeful,  made  ufon  a  good  or  valuable 
csnfule ration ,  not  merely  voluntary,  confijlent  with  the 
general  policy  of  a  well-regulated  fociety,  and  free  from 
fraud,  circumvention,  or  furprize ;  or  at  feaft:  fucli 
agreement,  mufr,  in  its  effect,  ultimately  tend  to 
produce  a  juft  end.  If  any  of  thefe  ingredients  are 
wanting,  or  that  object:  be  not  in  *  view,  courts  of  L  *  222#  J 
equity  will  not  decree  a  fpecific  performance. 

Therefore,  if  there  be  any  concealment  of  a  cir- 
cumftance  difadvantageous  to  one  party  to  an  agree- 
ment, by  the  other,  fo  as  to  lead  the  former  into 
a  mifconception;  that,  when  fuggefted  and  proved, 
will  be  a  iolid  objection  to  decree  a  performance  in 
fpecie. 

Thus,    where  the    defence  to  a  bill,  for  compelling  Shirley  v. 
the    execution    of   an    agreement    for    purchafe  of  an  ^'"r" '  * 
eftate,    and    payment   of    the    purchafe   money,    was,  chan.  440.  ct 
that  the    eftate  had    been  reprefented  to  the  defendant,  vide  Young  v. 
as  clearly  a  neat  rent  of  90/.  per  annum,  and  no  notice  c^n'  pre' 
had  been    given   him   of  the  neceflary  repair  of  a  wall.RochfortV. 
to   protect   the   eftate  from  a  river,  which  would  occa-  Crtfwick,  2. 
fion   an   outgoing  of  50/.  per  annum,  and  it  appeared  B'°vParv^ajr 
upon  evidence,  that  there  had  been  an  induftrious  con-  Ki'im  ca"  34. 
cealment  of  this  circumftance   during  the  treaty  :   The  Fran.  Max. 
court  difmifled  the  bill.  Ecl  6- 

Upon  the  fame  principle  of  unfairnefs  mifrcprefenta-  Buxton  v. 
tn   is   held   a  good  objection  to  a  fpecific  performance.  Ufter.etaL 
Vol.  II.  fa  There- 3Alk-333- 


t  * 


P&INCIPLES  ON  WHICH  COURTS  OF  EQUITY 

[  .  ?223*  J    Therefore,    where    an  *    agreement    had    been    made 
ton*.  Cowre'r  ^or  tne  ^e  °^  ^m^er  trets,  and   a   bill   inftituted   to 
a  Brown's  par.'  carry    it    into    execution,    it  was   objected,    that   there 
Ca.  555.  et       had    been    mifreprefentation  \     for    the     purchafer     had 
Frank  infra       keen  mc*uced  tQ  g've  3°5°^  f°r  tne  trees,   by  being  told 
by  the  Vendor,    that   two  timber  merchants  had  valued,  t 
it  2t  280c/.  which  he  faid    "was  true  upon  his  honor, 
and  thnt  when  he  faid  upon  his    honor  the   vendor  ought 
to  believe  him ;"   when,  as   it  came  out,    the  timber 
merchants,  upon  whofe  judgment  the  vendee  bought, 
did  not  fet   any  greater  valuation  than  2500/.  upon  the 
timber:   Lord  Hardivicke  thought  this  fuch  an  ingredi- 
ent in  the  contract,  as  fhould  induce   the  court  not  to 
decree  a  fpecific  performance. 

_    _     ,„.  So,  no    equity   would   arife,  if  the  mifreprefentation 

Fer  Lord  is.iP7.  ■  ,   '  .  .  ,  -  .     . r,     ,    , ,.     . 

3  Vem.  229,     were,    as  to  the  identical  per/on  on   whofe  behalf  the 

contract  was  entered  into.  And,  therefore,  if  one, 
being  about  to  fell  an  eftate,  fhould  be  informed  by  A. 
that  the  vendor's  brother  defired  to  be  the  purchafer ; 
and,  thereupon,  the  vendor  fhould  declare,  that  his 
brother  fhould  have  a  better  pennyworth  than  another 
perfon,  and  fhould  article  with  A.  for  the  fcle  of  it 
at  an  under  value:  If  it  fhould  turn  out  that  the  pur- 
r  *  224..  1  cna^e  was  'n  trutn  *  made  for  a  flranger,  equity  would 
not  decree  an  agreement  fo  procured  to  be  executed  in 
fpecie. 
Philips  v.  And  in  the  cafe  of  Philips  againfl  the  Duke  of  Buck- 

^"!je  ~  h%ham,  which   arofe  on  an  agreement  between   Lord 

■  vera.' 2*7.  Nottingham's  fecretary  and  the  Duke,  who  was  led  by 
him  to  conceive  that  he  was  treating  for  Lord  Notting- 
ham, or  for  his  Ion;  and  thereupon  declared  hi mfelf 
willing  to  oblige  any  of  that  family,  and  faid,  that  if 
the  chancellor  would  take  any  way  to  fatisfy  himfelf  of 
the  value,  he  fhould  fet  his  own  price;  but  it  turned 
out,  that  in  truth,  the  chancellor's  fecretary  was 
employed  for  the  plaintiff",  who  had  formerly  been  in 
treaty  with  the  Duke,  which  was  broke  off  on  a  difa- 
greement  in  price;  and  the  Duke,  afterwards  diico- 
vering  this  deception,  rcfufed  to  proceed  in  the  fale, 
and  a  bill  was  filed  to  compel  him  to  execute  the  agree- 
ment: The  lord  keeper  faid,  that  there  not  having 
been  fair  and  open  dealing  in  managing  the  affair, 
and  the  duke  appearing  to  have  been  mifinformed  and 
drawn  in,  he  would  not,  in  equity*  carry  it  into 
execution  for  the  benefit  ofaflranger;  and  difmifled 
the  bill. 

But,t 
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*  But   in   the   laft   cafe   the   Lord   Keeper  declared,    r  #  22*.  1 
that   if  the   bill   had  been   brought   in  the  name  of  the 
Lord    Chancellor    or    his    fon,     and     he    would   have 
patronized    the   purchafe,  the   articles   muft  have  been 
decreed. 

And  where,  by  a  fortuitous  concurrence  of  circum- 
ftances,  a  mifconception  arofe,  without  any  actual 
mifreprefentation  or  deceit,  and  the  fale  of  an  eftate 
by  auction  was  hurt  by  the  act  of  an  agent  for  the 
vendor  in  conjunSiion  with  the  vendee;  the  Matter  of 
the  Rolls  confidered  that  as  a  ground  to  refufe  the  inter- 
pofitions  of  the  court  to  carry  the  agreement  into  exe- 
cution, although  he  did  not  deem  it  a  ground  to  fet  it 
afide. 

The   material    facts    of  the    cafe    above    alluded    to  Twining  v. 
werethefe.     A.   B.  and  C.   (truftees   under  a  will  for  r™™' 
the  fale  of  eftates)  put  them  up  by  auction.     Previous  Twining*" 
to  the   fale  it   was  agreed,  that  the  flrft  lot  fhould  not  Brown's  Rep. 
be  fold   under   a  certain  price;  but  if  that   was  fold,  j^an' 788. 
the   reft   was   to  go  at  what  they  would  fetch.     The     '  3 
agent   for    the   vendor  attended,    and   was   acquainted 
with  this    arrangement.      He     being    an    attorney,    a 
client  of  his   came  up  to   him,    and  directed  him   to 
bid   for  him,    which   he  *  did,    and   the   firft    lot  was    r  #       ,    , 
knocked  down  to  him   at  the  price  fixed.     The  others   *•  '  -* 

were  alfo  bought  bv  him.  The  principal  part  of  the 
eftates  turning  out  afterwards  to  be  freehold,  and  not 
copyhold,  as  fuppofed,  the  truftees  refufed,  to  corn- 
pleat  the  contract;  and  thereupon  a  bill  was  filed  by 
the  vendee  -to  have  a  fpecific  performance,  and  another 
bill  by  the  truftees  to  let  afide  the  contract.  And  Sir 
Lloyd  Kenyon^  then  Mafter  of  the  Rolls,  was  of  opi- 
nion, that  although  no  fraud  was  imputable  to  any 
of  the  parties,  yet,  as  by  an  inadvertent  act,  the 
agent  for  the  vendor  was  in  a  fituation  that  hurt  the 
fale,  and  was  put  in  that  fituation  by  the  vendee,  it 
was  therefore  not  fuch  a  cafe  as  he  could  decree  to' 
be  fpecifically  carried  into  execution,  though  he  would 
not  fet  the  contract  afide.  He,  therefore,  difmiifed  both 
bills,  leaving  the  parties  to  their  remedies  at  law. 

If  a  contract    be    entire,     and    inequitable   in    part,  Rich  v.  Syden- 
cquity    will     not    apportion    relief      Therefore,  where  h*m>  2  Chan, 
one,    upon  the  loan   of  90/.  had  got  a  bond  from  the    a'  %02" 
borrower  of  1600/.  conditioned   for   payment  of  800/. 
■and    judgment    thereupon;     and     the    latter   was    in 
right   of  his  wife  entitled  to  certain  lands,  of  which 
H  2  other 
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[  *227-  ]  *  other  perfons  were  feifed  in  truft  for  her:  The  court 
would  not,  on  bill  for  that  purpofe,  fubjecl:  thofe  lands 
to  the  fatisfaction  of  the  obligation;  becaufe  the  fecuri- 
ty  was  gotten  when  the  obligor  was  drunk,  and  there- 
fore the  Lord  Keeper  would  not  give  the  obligee  any 
relief  in  equity,  not  fo  much  as  for  the  principal  he  had 
really  lent. 

An  agreement,  unreafonable,  exorbitant,  and   made 
with  a  perfon   of  weak  intellects,  although  in  part  exe- 
cuted, will  not  be  fpecifically  decreed. 
Edwards  v.  Thus,  where   A.   fold  B.   a  copyhold   eftate  of  the  : 

Heather,  sA.   yearly  value    of  16/.  on   which   there  was  timber  to  the  1 
C\i  C,R3  eC>  vame  °^   I50^-  f°r  630/.  and  covenanted  to  furrender  it 
Par\  CaTi"/011  or  DeI°re  tne  enfuing  Michaelmas ;  and  13.  paid  iOr. 
425.  Max.  Eq.  in  part  of  the  purchafe,  entered  on   the  premifes,  cut 
5>  ^  down  timber,  flocked   the   land,  and  acled  as   owner. 

A.  proved  he  had  given  notice  in  writing,  that  he 
would  furrender  next  court  day,  and  attended  accord- 
ingly. On  the  behalf  of  B.  there  were  feveral  proofe 
that  he  was  difordered  in  his  fenfes.  and  it  was  alledg- 
ed,  that  as  no  cuftom  was  (hewn  whereby  the  tenant 
r  %  q  -|  was  authorized  to  cut  timber,  it  muft  *  be  confidered 
*-  '  -•  that,  according   to  the  common   law,  he  had  no  fuch 

power,  and  therefore  a  plain  impoiition.  And  the 
chancellor  being  of  opinion  that  here  was  a  great  over- 
value, and  that  the  vendee's  cutting  down  timber  was 
a  proof  of  his  folly,  becaufe  a  direct  forfeiture;  and 
alfo  obferving,  that  it  was  a  matter  merely  at  law,  as, 
\i  the  furrender  had  been  had,  an  action  would  havt 
laid,  difmiffed  the  bill. 

But  exorbitancy  of  price,  uncoupled  withcircumrran- 
ces  of  fraud,  has  not  yet  been  determined  to  be  a 
ground,  for  the  court  of  Chancery  to  refufe  its  inter- 
pofition  on  behalf  of  the  vendor  of  an  eftate. 

The  firft  cafe  that  occurs  of  this  kind  is  that  of  Keen 
Keen  v,  an^  Stuke!yy  which  arofe  in  the  court  of  Exchequer,  on 

Stnkely,Gilb.  a  bill  filed  to  compel  the  fpecific  execution  of  an  agree- 
Rcp.  £q.  155.  menj  for  a  fale  of  land  at  forty  years  purchafe, 
which  was  decreed  accordingly  in  the  court  of  Ex- 
chequer: But  on  appeal  to  the  lords,  this  decree  was 
reverfed  on  another  ground,  which  will  prefently  be 
ftated. 

But  although   exorbitancy  of  price  has  not^f  been 

held 
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*  held  a  ground  to  refufe  the  interpofition  of  a  court  [  *  229.  ] 
of  equity,  to  decree  the  execution  of  an  agreement  free 
from  any  imputation  of  fraud  practifed  upon  the  oppo- 
site party,  the  reafon  for  which  feems  to  be,  that 
laying  afide  all  fraud  and  inftjtutions  of  pofitive  law, 
it  is  the  confent  of  parties  alone,  that  fixes  the  juft 
price  of  any  thing,  without  reference  to  the  nature  of 
things  themfelves,  or  to  their  intrinfic  value;  and  that, 
therefore,  a  man  is  obliged  in  confcience  to  perform  a 
contract  which  he  has  entered  into,  although  it  be  a 
hard  one:  Yet  a  court  of  equity  will  not  decree  a  fpe- 
cific  execution  of  a  bargain,  having  this  quality  impu- 
table to  it,  unlefs  the  party,  applying  for  its  affiftance, 
be  capable  of  performing  ftriclly  whatever  is  fripulated 
to  be  done  on  his  part.  For,  in  fuch  cafes,  thofe 
courts,  confidering  a  bargain  as  an  entire  thing,  which 
ought  to  be  performed  in  tcto  on  boih  fides,  or  not  per- 
formed on  either;  and  that  the  party  calling  for  its  aid 
in  a  cafe  of  hardship  has  no  ground  to  require  it,  when 
he  himfelf  cannot  perform  his  bargain,  unlefs  he  be 
permitted  to  difcharge  it  in  part  by  compenfation,  af- 
iume  a  difcretion  to  refufc  interfering.  Upon  this 
principle  the  Houfe.  of  Lords,  in  the  beforementioned 
cafe  of  Keene  and  Stukely^  *  rcverfed  the  judgment  of  r  *  230.  i 
the  court  of  exchequer ;  becaufe  by  the  agreement, 
the  vendor  ftipulated  that  he  would,  on  or  before  the 
29th  of  September  then  next  enfuing,  at  the  proper  cofts 
and  charges  of  the  vendee,  make  to  him,  his  heirs, 
and  afligns  for  ever,  a  good  eftate  in  fee  fimple,  to  the 
fatisfa&ion  of  the  appellant  and  his  counfel ;  and  the 
title  could  not  be  proved  to  have  been  made  out  by 
that  time,  by  reafon  of  a  flip  in  form  ;  without  which 
being  done,  the  vendor  could  not  entitle  himfelf  to  the 
purchafe  money. 

So,  where   the   plaintiff,  in  a  bill  for  fpecific  perfor-  Hanger  v. 
mance,   agreed   to   fell   his  manor  and  lands  to  the  de-  £yles> 2y  Vin. 
fendant,    by  a  particular  or   rental,  wherein  the  manor  2  Eq.Ca.'  Abr" 
and  royalties   were   mentioned,  but  no   value  fet  upon  20,  Pi.  16. 
them  therein;  and   it  happened,  that  the  plaintiff  had 
no  title   to   the   manor,    but  had   been  in   pofTefiion  of 
the  royalties  for  feveral   years :  It  was  objected,  Firft, 
That  the  contract  was  at  the  rate  of  forty  fix  years  pur- 
chafe, which    was  an  exorbitant  price;  and   Secondly, 
That   though  no  value   was   fet   upon  the   manor  and 
royalties   in  the   particular,  yet  they  were  valuable  in 
themfelves;    and    that,    therefore,    flnce   the   plaintifF 

could 
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[*  *  231.  3  could  not  perform  his  part  of  the  *  agreement,  by  con- 
veying the  manor,  he  ought  not  to  have  the  aid  of  a 
court  of  equity  to  compel  the  defendant  to  pay  the  money, 
fince  the  defendant  could  not  have  the  full  benefit  of  the 
agreement:  And  upon  t'lis  ground  the  bill  was  difmiiT- 
ed,  although  it  was  acknowledged  that  the  manor  was 
of  little  or  no  value. 
Hicks  v.  So,  where  lands,  of   180/.  value    yearly,  were  bar- 

Philips,  Pre.  gained  for  at  thirty-five  years  purchafe,  and  the  vendor 
ct  vide  2  Chan  covenante^  to  convey  freehold,  and  about  thirty  acres 
Ca,  17.  'proved  to  be    copyhold;  the   court  of  Chancery,  this 

Max.  in  Eq.  being  then  deemed  an  exorbitant  price,  refufed,  on  a 
*'    '  bill  for   that  purpofe,   to  decree  a  fpeciric  performance, 

even  though  the  vendor  offered  to  procure  an  enfran-  • 
chifement  of  the  land,  or  to  make  any  compenfation  in 
the  price:  For,  per  curiam,  this  is  a  cafe  proper  for  a 
jury  at  law  to  confider  of,  who  may  mitigate  the  da-' 
mages  according  to  what  the  circumftances  fhall  ap- 
pear to  be;  but  a  court  of  equity  can  take  no  advan- 
tage of  fuch  circumftances,  but  mud  either  decree  an 
execution  of  the  agreement  or  difmifs  the  bill.  And, 
therefore,  as  the  plaintiff  cannot  perform  his  part  of 
r  *  1  tile   agreement>  becaufe  part   of  the  lands  being*  copy 

^  '  hold  cannot  be  conveyed  within  the  meaning  of  rhefe 
articles,  the  words  thereof  being  all  of  them  proper 
for  conveyances  at  common  law  only,  the  plaintiff 
ought  to  be  left  to  make  the  molt  of  it  he  can  at  law, 
and  not  aided  by  a  court  of  equity. 
Thompfon  v.  But,  if  a  contract  be  upon  equal  terms  at  the  time  at 
Harcourt,  which  it  is  entered  into,  however  unequal  it  become 
*  Ero  Par.  Ca.  at  a  future  period  on  fubfequent  circumtlances,  a  court 
of  equity  will  neverthelefs  carry  it  into  execution. 
Therefore,  where,  during  the  execution  of  the  South 
Sea  fcheme,  A.  agreed  with  B.  to  pay  him  920/.  per 
cent,  for  South  Sea  Hock,  the  court  of  Chancery,  al- 
though that  ftock  fell,  between  the  time  of  entering 
into  the  contract  and  performing  it,  to  par,  decreed  it 
to  be  carried  fpecifically  into  execution  ;  and  that  decree 
■was  affirmed  on  appeal  to  the  Houfe  of  Lords. 

Upon  the  fame  principle,  if  A.  were  bound  to  tranf- 

fer  ftock,  on  or  before  fueh  a  day  to  B.  and  A.  fuffer- 

ed   the  time  to   elapfe,    and  then   the  ftock  rofe;    A. 

"would    ftill   be    obliged    to  transfer  fo  much  ftock  in 

fpecie,  at  the  price  it  bears,  and  to  account  for  all  the 

dividends 
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•dividends   from  the   time  at  which  it  ought  to  have    [  *  233.  ] 

en  transferred. 

That  an  agreement   is  not  made  bona  fide,  is  confi-  Child  v. 
dered,  inequity,  as   a  good  objection   to  its  being  car-  Dsnbridge, 
ried  into  execution  in  fpecie.     Therefore,  where  one,  vi^  Small  v. 
failing  in  his  trade,  compounded  with  his  creditors  at  Bracklejs 
fo  much   in  the   pound    to  be  paid   at  the  time  therein  infia- 
mentioned  ;    and,  he  having  faiied  in   payment   at   the 
precife  time,  forr  e  of  the  creditors  refufed  to  ftand   to 
the  agreement:  The  court,   on  a  bill  for  a  fpecific  per- 
formance, would   not  decree  an   execution  fpecifically, 
it  appearing   in  the  caufe,  that   the  trader,'  to  draw  in 
the  reft  of  the  creditors,  had  made  an  underhand  agree- 
ment with  fome  of  them  to  pay  them  their  whole  debts, 
though  apparently  they  were  to  accept  of  the   compo- 
fition;  which'  was  a  fraud  and  deceit  ou  the  red  of  the 
creditors. 

Again,  uncertainty  *nd  want  of  mutuality  are  deci- 
five  objections,  in  equity,  to  the  fpecific  execution  of 
an  agreement. 

Thus  where  A.   fettled  a  manor  on  truftees,  to  be  Bromley  r. 
by    them    fold    after    his>    death,    and   *    directed   the  Jcffcrics> 
money  thereby  arifmg  to  be  difpofed  of  as   in   the  fet-    f  *  234-  ] 
tlement   mentioned,   &c.  with   a  power  of  revocation ;  *  TSE'Gilb" 
and  afterwards   A.   on    the  marriage  of  B.  with  one  of  chan.  242.  et 
his   daughters,   covenanted,    that,  if  B.  furvived  him, l}^  *•  Butler, 
and  had  iflbe  by  his  daughter,  he   mould  have  the  ma    E?' Ca"  Ab"* 
nor  for  1 500/.  lefs  than  any  other  purchafer  would  give 
for  the  fame,  and  A.  afterwards  revoked  the  fettlement, 
and  difpofed  of  the  land  to  other  ufes  than  thofe  there- 
in:   The   court,  on  a  bill   filed  for  a  fpecific  perfor- 
mance  of  the   covenant,  refufed,  upon  the  hearing,  to 
decree  it ;  firft,  on  the  ground  of  the  uncertainty  of  it, 
becaufe,  if  the  eflatc  was  not   to  be  fold,  but  B.  was  to 
have  it,  it  was  not  practicable  to  know  what  a  purchafer 
would  give  for  it.     Secondly,  becaufe  it  was  not  mu- 
tual ;  tcr  B-  was  not  bound  to  take  it  at  any  price,  and, 
as  the   covenant  was   worded,    if  B.   had   died  in  the 
life  time  of  A.   the  covenant   would  have  been  of  no 
effect. 

But  it  is  fufficient,   if  there  be  mutuality  at  the  time 
the  agreement  is  entered  into.     And,  therefore,   in  the 
before  mentioned  cafe  of  Stapilton  and  Stapiltony  where  stapilton  v. 
an  agreement  was  had  between  two  brothers,  the  elder  of  stapilton, 

whom  ■  Aifc.  to. 
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C*  235*  1  *  wnom  was  fuppofed  to  have  been  tenant  in  tail  under 
an  old  fettlement,  but,  in  fa£t,  was  not  fo,  being  ille- 
gitimate; after  the  agreement  entered  into  the  elder 
died;  it  was  objected,  on   a   bill  filed  by  his  heir  for  a 

*  Pre.  Ch.  544.  fpecific   execution,  that  it  was  not  mutual   and  equal, 

•  Benfon  ▼  ^or  tnat  an  a^terat>on  as  to  tnelr  mutual  benefit  had  hap- 
Eenfon,  1  P.  Per»ed  by  the  death  of  the  elder ;  it  being  faid,  that,  if 
Will.  130.  the  elder  had  been  legitimate,  his  heir  (the  plaintiff) 
Short  v.Wood,  wouj(j  ^  yizve  keen  compe]]e(j  to  (\,fter  a  recovery, 
ibid.  470.  et  ._ .  .  r  /» 
vide  Govlmer    becauie  the  niue  in  tail  was  not  compellable  to  perform 

v.  Paddifton,  the  covenants  of  his  anceftor,  tenant  in  jail.  But  Lord 
J^fBt*V53  Hardwicke  obferved,  en  this  objection,  that  during  both 
48.  Et  note, "  their  lives,  the  benefit  and  objection,  was  mutual,  ajid 
Diftin^ion  be-  the  elder  would  have  been  equally  compellable  to  luffer 
tweea  money  a  recovery  with  the  youneer  ;  and,  the  chance  bemp:  at 
a-.dhnd  fo  cir-  r   „  '.        ,  •    ,       i-     1    ';•    n      •  1111        1  - 

cumftanced.       hrlt    equal    which    died   nrit,  it    would    be  hard  to  lay, 

Note  Lord       that  the  ael  of  God  fhould  hinder  the  agreement  from 

Iv:n2lnEyres  s  beinp  carried  into  execution. 

Will.  1- ;  and       A  court   of  equity  will  not  make  a  decree  that  will 

afterwards  in    be  vain  and  nugatory;  and,  therefore,   will  not    direct 

Mr.^Onflow's    any  tnjng  to  be  done  that  muff,  be  ufelefs.     It  is,   confe- 

L     ?3 °-  J  quently,  a  rule  of  equity,   that,    n  if  money  be  devifed  to 

et  -V.  Will.  8  be  ^a^  *  out  m  tne  purchafe  of  lands  to   be  fettled   on 

lefufcd  to         one  and  his  heirs,    the  perfon,     for  vvhofe   benefit  the 

make  fuch  purchafe  is  to  be  made,  may  come  into  court,  and  pray 
decrte  in  favor  r      ,  .  -  r  if  j    ..1     .  u   r  . 

of  tenant  in      to  nave  t"e    money  nlen,    and    tnat  no  purchafe    may 

tail,  with  rc-     be   made:    Secaufe  no  one   has  an   interest  in  it  but 

maindei  in  fee  hjrrjfelf. 

the  ground' that  And  the  fame  rule  prevails  in  equity,  where  the  ap- 
a  fine  was  a  plicant  is  tenant  in  tail  of  money,  if  the  remainder  in  fee 
thing  that  took  be  limited  to  himfelf. 

nntJhuWd-  °  Thus,  where  2000/.  were,  before  marriage,  agreed 
jpg  this,  Lord  by  articles,  to  be  inverted  in  a  purchafe  of  land?,  to 
Parker's  rule  be  fettled  to  hufband  and  wife  for  their  lives,  remain-. 
Wood  -onfo-  °*er  to  t^ie  ^e'rs  °f  tne  body  of  the  wife  by  the  huf- 
iwr.ttothe  band,  remainder  to  the  heirs  of  the  hufband;  the 
jnincipal  cafe,  hufband  received  the  money,  then  the  v/ife  died,  leav- 
rallv  followed"  mS  a  ^on  aMC*  three  daughter,  and  afterwards  the  huf- 
and'is  no*  the  band  died  inteftate  :  Then  the  eldeft  daughter  took  out 
law.  Theft  adminiftration  to  her  father,  and  the  fon  inlVituted  a  fuit 
fotnided  on°  C  aga'n^  ner  t0  nave  tne  money  paid  to  him,  electing  that 
the  ground,  it  fhould  not  be  Jaid  out  in  land.  It  was  objected,  that 
that  the  flatute  this  might  be  a  prejudice  to  the  fillers,  who,  if  the  lands 
t^d°to  were  t0  ^e  ^eU^>  an^  afterwards  the  ion  fhould  die  with- 
out I 
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t  *  iflue  and  without  levying  a  fine,  would  be  entitled    [  *•  ^37-  ] 
them  under  the   contingency;  and   it   was  faid,  there  them;  be1"" 

,,    ,  -  i         •  i       rn  eiraiU  under 

lulu   be   no   reafon   to   deprive  the  filters  ot  tnat  con- ai);f.ements> 

ncy:   Rut  the  court  faid,  that  a  hue  could    not  be  and,  confe- 

1  of  moncv  agreed   to  be  laid  out  in  land  to  he  fet-  4  "e  idy.meie 
■i    i  j  i  l  i  •     j  r  n     creatarcs  of  a 

,'d  in  tail,  but  a  decree  would  bind  iucn  money  equally  cmtrt  0f  iq-.j-ty, 

.  a    fine   would   have  bound   the  land,  if  bought  and  which  holds, 

!;   and,  in   regard  the  (on   would  have  the  entire  tJ,f*  !hc  t**'011 

itereft   in   the  land  when  purchafed   and   fettled,  and  J'fuch  an  in- 

le    abfolute   power  over  it,  and  that  a  court  of  equity  tercft  fhall,  fa 

•ould  not  decree  a  vain  thino;,  narnelv,  a  nurchafe  and  ff|U,lty  bi.     lt. 

.  ,  ,  ,  .c  .       ,         r  ,  bv  buipam  and 

ttlement    to  be   made,  which  the  km   the   next   mo-  ]raiet 07the like 
lent  by  a  fine  onlv,  which  might  be  levied  in  vacation  without  fine; 
me  as  well  as  in  term,  might  cut  off,  it  was  decreed,  htcai.lie  no '"" 
uat  the  fon  ihould  have  the  2000/.  and  the -adminiftra-  ^nV  to  tenant 
ix  be  indemnified.  in  tail;  asafinc 

d  And,  if  a  ftiM^  covert  is  interefted  in  money  articled  •V01'1'1  not  rc~ 
laid  out  in  land  and  fouled,  (he  may,  by  coming  Jjm^orgfve 
-rourt  and  eonfenting,   give   effect  to  a  difppfal  of  him  abetter 
let"  intereft.     So,  ir  the  party  applying   for   the  money  fhjnre:  But  as 
manied,  and   his  wife,   confequently,  entitled  to  ^1^^" \\*c 
r;  it  won]],    without  doubt)  be   expected,    *  tint  court  will  not 
ihe   wife  fhouid  appear  in  court,  and  give  her  afTent  to   [  *  233.  ] 
fhe  hufband's  receiving  it.  take  tl,at  ad- 

But  a  releafe  by  hufband  and  wife  (the  wife  being  ^"^^'X- 
prided  to  an  efrate  in  tail  in  lands  purchafed  with  mo-  man,  by  fuffer- 
i)ey  fo  c i re um (lanced)  to  the  truitees  of  the  land,  will  ing his  inttreft, 
L :  bind  her  intereft  therein.  _  _         ^'X^ 

Therefore    where,    in    consideration    of  a  marnage,  b»  barred  by  a 
.•500/.  was  agreed-to  be  laid  out  in  the  purchafe  of  lands,  «110rc  expediJ 
ItQ   be   fettled   to   the   ufe  cf  the  hufband  for  life,  then  'l^ffi^ 
to  the    wife    for  life,    then   to    the    child   or   children  CunajnghjHa 
to    be  begotten     by     the   hufband    on    her    body    for  v.  Moody, 
fuch  eftate,  and   in   fuch   proportion  &c.  and,  in   de-lVcz*'74* 
fault  of  i flue,  to  the  hufb^^d,  his   heirs,  and  afiigns  for 
ever;   they  had  iifue  one   daughter,    who  married   A. 
There    was    no    appointment,    and    the    truftee    paid 
the  500/.    to  A.  and   his  wife,  who  received  it  as  mo- 
ney,    and    gave    a    releafe.       A    bill    was    afterward* 
brought  by  a  daughter   by   a  fecond   marriage    againft 
A.   as    reprefentative    of  his  wife,  to   have  the  money 
as   land.       And   one    queftion   was,   whether  the  a6r.» 
done   by  A.   and  his  wife  were    fufficient  to  veil  the 
money  in  them  qua  money.     Et  per  Lord  Hardwickt9 

certainly 
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[  *  239*  3  certainly  A.'s  wife  was  tenant  in  tail,  reverfion  in  fee 
in  a  moiety  to  herfelf,  arid,  therefore,  if  fhe  had  beer 
Jut  juris,  and  had  brought  a  bill  for  the  money,  ? 
moiety  would  have  been  decreed  to  have  been  paid  tc 
her,  and  trip  other  moiety  been  decreed  to  be  put  oui 
at  intereft  to  go  as  the  profits  of  the  land  would  have 
done.  But  here  fhe  was  a  feme  covert,  and  then  thei 
rule  is,  that,  although  fhe  has  the  revtrfion  in  fee  ol 
the  whole,  it  (hall  be  laid  out  as  directed,  unlefs  fomcr 
further  acl:  be  done,  by  her  coming  into  the  court  to 
be  folely  and  feparately  examined,  analogous  to  the! 
form  of  a  fine  at  law  :  And,  in  fuch  cafe,  if  fhe,  with- 
out the  influence  of  her  hufband,  declare  her  confect 
to  have  it  in  money,  the  court  will  decree  it  fo ;  and  if 
file  is  in  the  country,  and  cannot  come,  there  will  be 
an  order,  in  the  nature  of  a  dedimus  potejlatem,  to  exa- 
mine her  there,  which  will  take  up  time.  The  pay- 
ment of  the  money,  therefore,  to  them  in  the  princi- 
pal cafe,  (he  not  being  jut  jur  j,  is  not  equal  to  a  de- 
cree of  this  court,  nor  is  the  releafe  fufficient  to  caufe 
it  to  be  taken  otherwife  than  as  land,  not  being  equal 
to  a  fine,  or  fole  and  feparate  examination,  declaring  ! 
her  free  will.  Nor  can  it  change  the  equitable  *  qua- 
L  *  240.  J  Jity  this  money  has  gained,  of  being  considered  as 
land. 
Vide  1  P.Will.  Ar^  if  tenant  in  tail,  with  remainder  in  fee  in  him- 
So.etibid.  389.  felf  of  money  fo  circumftanced,  were  an  infant,  the 
court  probably  would  not  decree  the  money  to  be  paid 
to  him  ;  becaufe,  during  his  infancy,  no  fine  could  be 
levied,  and  he  might  die  before  he  came  of  age.    • 

... .  T  Formerly  the  practice  of  the  court  of  Chancery  was, 

Vtde  Legate  v.  .  I       ,     '  .  ....  r  ,  ,     J 

Sewell,  1  1*.     to  make  a  htr.jJar  decree  upon  a  bill  preferred  by  tenant 
Will.  807.         in  tail,  with   remainder  over  to  another  or  others ;  and 

eualiwe!!  \  a  fo  it  flood   until    the    cafe   of  Caldwell  and    Shadwe/I, 
Shadwell,  cited      .  .        .  ,n  ,  ^  > 

ibid  485.  et      wherein  Lord  Lowpcr   decreed  the  trult    money   to  be 

vide  ibid. 471.  laid  out  in  a  puichafe  of  land,  and  fettled  on  the  I 
firft  tenant  in  tail,  remainder  over  iri  tail;  to  the  in-  - 
tent  that  the  remainder-man  might  have  the  benefit : 
of  the  chance  intended  him  by  the  perfon  creating  the  1 
truft,  in  cafe  the  tenant  in  tail  mould  die  before  fuf- 
fering  a  recovery  to  bar  it,  which  required    time,  and  i 

iVez.  176.       could   not   be    done    in    vacation:     And    the   accident  t 
of  the  death  of  tenant  in  tail  in  this  cafe,  before  a  reco- 
very furTcied,  (hewed  the  remainder- man's  intereft  in  fa  > 

glaring  | 
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g  a  light,  #  that  it  has  ellablifhed   the   precedent    [*  241.  ] 

iince. 
ut  ftill  where    there   is   tenant   in    tail,   remainder 

e    in    another,     the    court    will    decree    the    mo- 
to  be   paid   them,  if  they  agree  together  upon  u;- 

hus,    where  8000/.   was   devifed   to  be  laid  out   in  Carter  v.  Car- 
and    fettled    to  the  u(c  of  B.  in  tail,    remairuler  taj^'?*  l'i*i° 
in    fee,    B.   and  C.   agreed  by  articles  to  divide  the 
ey  in  the  manner  therein  mentioned;  and  foon   af- 
he  entering  into  the  articles,   and  before  they  were 
uted  by  a  divifion  of  the  money,   B.,  the  tenant  in 
died   without   iflue :    And,   on  a  bill  filed   for  that 
ole,  a   Ipecific    performance   of  jhefe  articles  was 
eed   at  the   Roils,  in   favor   or  the  executor  of  B., 
that   decree  aiLmcd   afterwards  on  appeal  to  the 
ancellor. 

But  the  principle  upon  which  courts  of  equity   pro v.  Marfli, 

r-eed  in  thefe  cafes,    being   the  right  of  the  remainder-  Ea^e«  T«» 
nan  to  the  chance  of  what  the  time  neceflarily  taken  [  7p.3vwil.  485. 
ip  in    fufFering   a   recovery  may  produce,  they  do  not  in  n©4€. 
rd   whether  the  purchafe  be  bona  fide  or  not,  if  the 
)   object    be   ani'wered ;    and,    therefore,    *  where    [  *  242.  J 
money  was  articled  to  be  laid    out  in  iandy  and  fettled 
on  the  fiift  and  other  fons  in  tail,  the  court  of  Chance- 
ry, in  order  to  prefer ve  the   chance  to  the  fecond   fon, 
would  not  decree- the  money  to  the  eldeit  (oih  but  or- 
dered the  fame  to  be  invefted  in  a  purchafe  purfuant  to 
the  articles;   whereupon    the  eldeft  ha  got   one  to  lend 
him  a  purchafe,  and  to  fettle  it,  with  an  intention  forth- 
with  to  fufFer  a  recovery,  and   to  reconvey  the  efbte 
back  to  the  feller;  yet  the  purchafe,   though  ail  this  ap- 
peared by  the  matter's  report,  was  allowed. 

It  is  a  good  anfwer  to  a  bill  in  equity  for  an  execution  1  Vez  450. -4. 
in  fpecie,    to  fay,  that  the  agreement  upon  which  it  i&f/SXSn* 
founded  is  merely  voluntary,  and  without  conlideration.  Strange  7$& 
The  rcafon  is,  that  a  court  of  equity,  unlefs  in  particu-  1  Atk.  10. 
J  lav  injlancei  that  fur  nijl)  exceptions  to  the  general  rule  upon  Vldc  ft^ra- 
[its'  own  particular    principles,  never  decrees  a  fpecific 
execution  of  an  agreement,  unlefs  it  be  fuch  an  one  where- 
1  uponr^/^;/2^^jmightberecoveredatlaw.  And  although 
I  there  be,  as  we  have  feen,  a  chftindtion  at  law  between  a 
I  bare   agreement,  and  an   agreement  or  covenant  under 
[  l^nd  and  fealr  having  the  folemnittes  of  a  deed;  inafmuch 

as, 


PRINCIPLES  ON  WHICH  COURTS  OF  EQUI' 

r  #  240.  -1   as,  in  the  latter  cafe,  the  contracV*  will  fupport  an  a£lior 
at  law,   though  without  confideration,    the  form  of  **- 
inftrument  being  rather  confidered  there,  than  thee 
of  its  being  made:    Yet  as,  at  law,  a  covenantee, 
circum (lanced,     would     recover    only    mere     nomir 
damages,  as   a   fhilling,  or   the   like,  courts  of  equity,t 
that  attend  to  the  fubllantial   confideration,  and  found 
their  jurifdiclion  on  that,  and  do  not  notice  matters  ot 
fo  flight  a   value,  refufe  their  interposition  in  the  latteit 
in  (lances,  as  well  as  in  the  former. 
Fnfak    v  Therefore,  where   a  man  covenanted  to  convey  h 

Robinfon,tEq.  copyhold  to  his  baftard  daughter,  and  to  make  furthei 
Ca  Abr.  123.    aflurancc,  and  (he  was  admilted  accordingly,  but  wi^T_ 
s^c-^r.<rCpan- out  a  fur  render,  whereby  the  copyhold  did   not  legally  I 
Rep.  139.    q    Pa&>  an(l   then   thf  father  died  ;  a  bill  brought  by  her 
againft  the  heir   at  law  of  her  father  to  fupply  the   de- 
fective conveyance   was  difmified  :   Beeauie  the  dau     - 
ter   was,    in    confideration  of  law,    a   mere   ftranger, 
being  nulllus  fill  a  >  and  then,  there  being  no  confidera- 
tion for  the   conveyance,  it   was   merely   voluntary,  in 
which  cafe  a  court  of  equity,  it  was  faid,  had  no  foun- 
dation to  decree  againft  the  heir, 
r  *  i±±    I       *  ^'lere  a  Settlement  °r   articles  are    made  by  the 
PerL.  Keeper,  ^ther,  or  other  ifneal   anceftor,    in  confideration  of  the* 
Coventry,        marriage  of  his  fon,  &c.  all   the   remainders   limited  tdt 
9  Mod.  132.     njs  children  and  their  pofterity,  are  within  the  confide- 
foi.Aftioog    ration  of  that  fettlement,  or  thofe  articles:  But  where 
cafe  in  favor  of  the  fettlement  or  articles  are  made  by  a  brother,  or  other 
children  aspur-  collateral  relation  on   his  intermarriage,   then,  after  the 
a!ddes.UndCr    Imitations  to  his  own  iiTue,  all  the  remainders  limited 
to  his  collateral  kindred  are   voluntary,  and  not  within 
the    confideration    of    the   marriage    fettlement  or  ar- 
ticles. 
Billingham  Thus  where  L.  on  his  marriage   with  B.  covenanted 

V'p°w-hr''  to  Settle  certain  freehold  lands  to  the  ufe  of  himfelf  and 
iCli.  Ca.  243^  ms  >ntended  wife  for  their  lives,  remainder  to  the  heirs 
male  of  his  body  by  her,  remainder  to  his  brother  in 
tail,  &c.  and  to  fettle  copyhold  eftates  to  the  fame  ufesj 
but  died  before  any  fettlement  was  made,  and  on  his 
road  to  furrender  the  copyhold  :  It  was  held,  on  a  bill 
filed  by  the  brother,  to  have  this  covenant  executed 
by  the  heir  at  law  as  to  the  copyhold;  that,  as  to  the 
brother,  it  was  voluntary,  he  being  no  party  to  the 
articles,  nor  within  the  confideration   of  the  marriage 

of 
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marriage  portion;  and  that  a  voluntary  conveyance    [  *  245.  ] 
younger  brother  ought  not,  if  defective  in  law,  to 
lade  good  in  equity  againft  the  heir.     And  the  bill 
difmiiied. 

ut,  although  the  rule,  that    no   one   can  come  to  a 
rt  of  equity    for  a  fpecific    performance,  who  does 
tot    come  under  the  confideration  of  the  agreement, 
rill  holds  good;  and,    confequently,  a   fpecific  perfor- 
mance is   not   now  decreed  for  the  benefit  of  collateral 
ranches  in  marriage  articles :  Yet,   as  agreements  are 
entire,     and  the   feveral    branches   of  the   family  may 
lave   been  in    view  of  the  parties  at  the  time  of  their 
being  entered    into,    courts   of   equity   have,   in  latter 
itafes,  laid  hold  of  any  circumftances  thiit  afford  a  ground 
ito  diftinguifh  them   from   the   cafe-s  already  decided  on 
that  head,  {rill  adhering   to  the   rule,  where   fuch   cir- 
icumftances  do  not  occur. 

Upon  this  principle,  if  any  kind  of  confideration  can 
jbe  collected  from  the  terms  of  the  contract,  the  court 
will  lay  hold  of  it  to  fupport  the  claim   of  remote  re- 
'mainder  men. 

Thus,   where  A.   feifed   in  fee  of  lands,    had  iffue  0%>od  v. 
*  two  fons,   B.  and  C.   and  one   daughter  D.  married  sj.t,°de'  "  a!- 
to  O.  and  feveral  other  fons  and  daughters;  and,   upon   •-     _4   '  J 
the  marriage  of  B.  he  fettled  part  of  his  eftates  upon  B.  s.  c  10  Mod. 
and  his  wife,   and   the  iffue  male  of  the  marriage,    with  533  Stephens 
I  a  power,   if  there  {hould  be  no  iffue  male,  and  but  two  v  ^  rue™a"» 
I  daughters,  to  raife  1300/.  thereupon.     B.  and  his   wife 
j  died  without   iffue    male,  leaving   two   daughters;  A. 
the  father,  afterwards  fettled  the  eftates  to  feveral  ufes, 
*  with    power  of  revocation,  but   ftsbjecl  to  the  charge 
'  For  his  grand-daughters.      Afterwards  A.  by   indorfe- 
|  ment  revoked  thefe  ufes,  and  limited  a  new  ufe  to  his 
fon  C.    in  fee,  but  the  father   continued  in  poffeflion ; 
then  A.  paid  the  two  daughters  of  his  eldeir.  fon  650/. 
apiece,  making    1300/.   being   their  portions  under  the 
tirft   fettlemenr,  and   took  a  receipt  from  each  of  them 
in  writing.     Afterwards,  on  a  treaty  of  marriage  be- 
tween C.  with  P.  in  confideration  of  the  intended  mar- 
riage, and  600/.  portion  paid  to  C.  both  A.  and  C    by 
marriage  articles,    covenanted    to    convey,    within    a. 
month  after  the  marriage,  the  faid  eftates  to  truftees 
and  their  heirs,  to  the  intent  that  P.  the  intended  wife, 
{hould  have  a  rent- charge  6f  60/.  per  annum  for  life"  for 
a  jointure,  and  that   A.  (hould  have  a   rent  charge  of 

"50/. 
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[  *  ;_■  »   for   life;   and  that  *  the  eftate^ 

fubject    thereto,     b  I    on    C.    for    his 

mainjer   to  his  firft  a:vJ   other  Tons  in  ftrict.  f  : 

:o\  ifion  for  daughters,  remainder  to  E.  a  grfl 
dec^fed  Ton  (fince   dead  w^H 
^  heirs  m  nder  to  his  grandfon  ) 

frn  of  his  eldeft  daughter,    2nd   his  heirs  mal', 
e  right  heirs  of  A.  the  father.      A.   die 
:  made,    the  wife  of  C.  died  with 

.  having  devifed   the  eftat» 
>  at  law.     And,  on  a  bill  hied   bv  F.  again' 
II   of  A.  a?  of  C.  to  have  a  pen 
in  fpecie,   it   was  objedW 
rations   i;i  the  articles  to  C.  an 
P.  le,   were  ail  on  a  valuable  conilderatior 

for  bv  the  friends  of  the  wife,  0 
by  .    in    confederation  of  the   marriage;    vet 

citations,   and,  among   the  reft,  tha 
to    F.   were    merelv   voluntary,  and  out  of  the  con^H 
f  the   marriage   or   portion,  being   purely  H 
bounty  of  him  from  whom  the  eftate  moved;    and  tfll 
it  had    been   often   determined,   that  one  and  the  1 
fettlement  might  be  on  good  confederation   in  part, 
[  *  248.]   voluntary  and  fraudulent  as  to  the  reft,  and  fo  *  miflH 
articles  be.     Sea  per  Lord  Macclesfield,  Chan,  the  mfl| 
riage  and  marriage  portion    fupported  only  the  limita- 
tion to  the  hufband  and  wife  and  their   iftue ;    this  wa$| 
all  that  was  prefumed  to  have  been  Oipulated  for  by  the 
wife   or   her   friends;  but,  by  the  appointment  of  the 
.re   bv    A.   by  the  indorfement,  to  his  fon  C.  in  fee,| 
jh  gave  C.  the  legal  eftate,  anJ  alio  by  A.'s  having] 
paid  to  his  own  grand-daughters  their  portions  of  650/. J 
.ir   receipt   for  the  money,  he  ob-J 
.cd   an  intereft  in   equity  in  the  eftate,  or,  at  leaft,! 
p.  truft  for  the  railing  133c/.  upon  it;  and    it  could   nbtl 
be  intended  but  that  there  was  fome  truft  between  A.. 
arid  C. ;  for,   that  the  former  would  not  otherwife  have) 
parted  with  all  he  had  in  his  life-time  to  C.  and  this  wi 
rendered  ft;!]  clearer  by  his  continuing  in  pcfTefTion  after 
his  appointment  to  his  fon,  and  by  his  fon's  fubmitting 
to  accept  fuch  limitations  as  were  made  him  by  the  arti- 
cle«  ;   wherefore   each  of  them,  viz.  A.  and  C.  having 
il  in  the  premifles,  fo  that  the  ore  without  the 
:e   a  fettlement   thereof,   here  was 
w  a  proper   perfon  for  A.  to  ftipulate  with,  namely 
C.  his  fen,  that  he  {.V  ccme  into  thofe  articles 

and 
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oin  therein,  on  condition  that  the  *  eftate  fhould,  r  *  249.  ] 
fe  of  C.'s  dying  without  iiTue  of  that  marriage,  and 
's  dying  aifo  without  ifiue  male,  then  go  to  F.  And 
roDably  was  part  of  the  marriage  agreement,  and 
f  the  terms  on  which  it  was  made,  though  the  leaving 
ut  the  fons  of  C.  by  any  other  marriage,  might  be  a 
liitakc.  And,  therefore,  fince  this  might  be,  and 
robably  was,  nay  appeared  to  have  been,  the  terms  of 
lis  marriage  agreement,  and  the  inducement  to  A.  to 
)in  therein,  equity  ought  to  decree  a  performance  of 
r,  and  the  decree,  carrying  the  articles  into  execu- 
ion,  was  afterwards,   on   rehearing  before  Lord  Kingj 

•  ffirmed. 

•  So,  where,  in  confideration  of  a  marriage  to  be  had  xe 

en  £).  N.  and  L.  a  daughter   of  S.  who   was  his  Keck,  9  Mod. 
lecond    wife,  O.  N.  S.  N.  and  F.   N.    agreed  to  fettle  ,o6, 
heir  eilates  in  manner  following.     The  eftate  of  0. 1 
was  to  be  fettled  to  the   ufe  of  himfelf  and  his  intended 
wife  for  life,  remainder   to    the  firft  and  every  other  fon 
ind    ions  of  the  body  of  the    fiid  O.    N.  on  the  body  of 
his   intended   wife  to  be   begotten,  with  feveral  re- 
ainders  over,  remainder  to  the   light  heirs  of  the  faid 
N.  for  ever.     And  S.  NT.  agreed  to  fettle  his  eftate 
the    ufe  of  himfelf  for  life,  *  and  after  his  deceafe  to  [  *  25?   ] 
he  ufe  of  O.  N.  and  L.   his   intended  wife  for  life,  re- 
ainder  to  the  fons  of  that  marriage  in   tail  male,  C5V. 
And  F.  N.  agreed  to  fettle  his  efhte  to  the  ufe  of  him- 
felf and  his  wife  for  life,    with  like    remainders  to  the 
fons  of  O.  N,  in  tail.     And  purfuant  to  this  agreement 
:  the  eftates  of  O.  N.  and  S.N.  were  fettled  to  thefe  ufes. 
\  And  F.  N.  in  order  to  keep  his  eftate  in  his  ?:ame  and 
\  and   in  confideration  of  the  marriage,  and  of  the 
•  natural  love  and   affection  which    he   did  bear  to  his 
coufin  O.  N.  and  in  confideration  of  5*.  covenanted  for 
'  himfelf  and   his  heirs  to  ftand  feifed,   &c.  to  the  ufe  of 
;  himfelf  for  life,  remainder  to  his  wife  for  life,  remain- 
!  der  to  the  firft  and  other  fon  and  ions  of  the  faid  O.  X. 
in  tail  male,  remainder  to  the  right  heirs,   of  O.N.  for 
ever.     And   for  the  confideration   aforefaid,  he  cove- 
nanted for  himfelf  and  his  heirs  to  fur  render  his  copyhold 
lands    to    the   lame   ufes,    before  Michaelmas  fiUoti. 
F.  N.  and  his  wife  died.     And  a  bill  was  brought  bv 
the  daughters  of  O.  N.  ag;aintt  his  heir  at  law,  to  h.. 
a  fpecific   performance   of  rhe   aforefaid   covenant,  he 
having  bound  himfelf  and  his  heirs  toperfoimthe  lame. 
It   was  ohjecteJ,  that   the  plaintiffs,   being  the  dau 
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[  *  251. 1    ters  of  O.  N.  were  not  likely  *  to  continue   the 
of  F.  N.  in  his  name,  nor  were  they  within  any 
connderarionS  of    the    fettlement;    that,   therefc 
rdpect  of  them,  the  covenant  flood  merely  oil  th 
of  a   voluntary   conveyance,  which   a   court  of 
would  not  carry  into  execution.      But  the  court 
opinion,  that  there   were   feveral  confiderations  in 
fettlements,  fuffieient   to    raife  and  fupport  the  u 
them  !  Firft,    it   was   probable,  that  O.  N.    woul 
have  fettled  his  own  eftate  in  the  manner  which  h 
done,  but  in  profpeel:  of  the  eft  ate   in  queftion,  f, 
that  fettlement,  there  was  no  provifion  made  for 
gef  children ;  i'o   that   if  there  had  been   a  fon  of 
marriage,  the   younger  children   would   have  had 
thing  :  Secondly,  that  O.  N.  who  married  the  da 
ter  of  S.  was  made  richer,  and  that  might  be  a  co 
deration  for  fettling  his  eftate  as  he  did,  and  the 
of  F.  enjoyed  this  Copyhold  during  her  life  by  virt 
this  covenant,  by    which    her  hufband  had  bound 
eftate.     And  the  court  decreed  a  furrender  purfuant 
the  covenant. 

Another  circumftance  that  has  been  laid  hold  of 
[  *  252  ]  courts  of  equity,  to  take  cafes  out  *  of  this  rule  is, 
the  agreement  is  fuch  as  that  an  action  may 
brought  thereupon  in  the  name  of  the  truftees  for 
recovery  of  damages ;  for  then,  as  that  remedy 
be  had  at  law,  the  ground  upon  which  a  court  of  eq 
refufes  to  execute  a  voluntary  agreement,  namely, 
nothing  can  be  recovered  upon  it  at  law,  fails? 
court,  therefore,  being  capable  of  giving  a  re 
more  compleat,  and  without  the  circuity  of  going  i 
a  court  of  law,  inforces  fuch  an  agreement ;  as  being 
attended  with  circurnilances  that  make  it  an  exceptior 
out  of  the  general  rule,  and  bring  it  within  the  ordi- 
nary courfe  of  proceeding  of  the  court. 
•  Vernon  v  a  The  leading  cafe  upon  this  distinction  is    that  ol 

Vernon,  2  p.    Vernon  againlt  Vernon,  which   was  a  bill  for  a  fpecific 
Will.  594.    ^    performance  of  marriage  articles,    whereby  A.  cove 
Abr  \%%\%  "anted  to  purchafe  lands  of  the  value  of  350/.  per  an 
mm,  and  fettle  them  on  himfelf  for  life,    remainder  to 
4Btown  Par    ms  w^c  *or  *^e>   remainder  to  their  firft  and  other  fofis 
La.  26.  '  in  tail,  remainder   to  the  heirs  male  of  A.  by  an   other 

wife,  remainder  to  B.  brother  of  A.  for  life,  remain- 
der to  his  hrit  and  other  fons,  &c.  remainder  to 
his  fecond  brother  in  like  manner.     And  the  quell  ion 

was,  I 
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*  was,  whether  B.  was  entitled,  by  the  interpolation  [  *  253  J 
of  the  court  of  Chancery,  to  have  a  fpecific  execution 
of  thefe  articles  ?  The  objection  was,  that,  as  to  him, 
they  were  merely  voluntary  ;  and  that,  therefore,  the 
utmoft  the  court  could  do,  would  be  to  decree  that  the 
brothers  fliould  have  liber  ty  to  bring  an  action  of  cove- 
nant in  the  truftees  names,  againft  the  perfonal  repre- 
fentative  of  A.  in  order  to  recover  damages.  But 
Lord  King,  chancellor,  faid,  that  as  to  what  has  been 
obferved  of  putting  the  plaintiffs  to  fue  the  covenant  in 
the  names  of  the  truftees  in  the  marriage  articles,  for 
the  recovery  of  damages,  he  did  not  think  it  an  ade- 
quate remedy  ;  the  party  who  would  be  entitled  to  the 
greatefl:  (hare  of  the  damages  would  (in  cafe  any  fuch 
were  living)  be  the  fon  of  B.  as  having  the  firft  eftate 
tail,  but,  there  being  then  no  fuch  fon,  he  did  not  fee 
how  he  could  have  any  part  of  the  damages  given  in 
the  action  oi  covenant,  were  it  to  be  brought:  Alfo 
B.  might  die  without  ifiue,  and  then  his  younger  bro- 
ther might  be  entitled  to  the  firft  eftate  of  inheritance 
'in  the  hnds  to  be  purchafed,  who,  yet,  could  not  come 
in  for  any  part  of  the  damages  to  be  recovered  on  the 
covenant.  Bur,  he  faid,  that  if  he  decreed  a  fpecific 
performance,  and  a  *  fettlement  to  be  made  according  [  *  254.] 
to  the  agreement,  then  each  party  entitled,  or  to  be 
entitled,  would  have  right  and  juftice  done  them,  if  not 
before  barred  by  a  legal  conveyance,  viz.  a  common 
recovery.  And  his  lordfhip  decreed  the  articles  to  be 
fpecifically  performed,  which  decree  was  afterwards  af- 
firmed on  appeal  to  the  houfe  of  Lords. 

And  Lord   Hardwicke,    in  the   cafe  of  Goring  and  3  At^-  186. 
Nafh,  recognized  the  principle  that  governed,  and  ap-  ^Tr^anT5 
proved  the  decifion,  in  the  lad  cafe,  relying  upon  it  as  1  Vez.  75. 
one   ground   for  the  decree   he  then  made ;  obferving,  et  Whitmel  v. 
that,  in  fuch  cafes,  if  the  truftees  recovered   in  an   ac-  f?Ircl,k *  Vfu:« 

1  r    1  1      rr  r     i  .       25°.  where  this 

tion  at  law  out  or  the  real  aiiets  or  the  covenantor,  the  dMinction 
covenantees  might  come  into  a  court  of  equity  to   have  ta^en,  and  the 
the  aiiets  laid  out  in  the  purchafe  of  lands  :  Now,  that  ?urtrefl£f:to 

.  ,  .  .         .      r  1         ,,      '       '      decree  a  fpeci- 

would  be  fuch  a  circuity  as  ought  not  to  be  allowed  in  6c  execution, 

equity,  as  it  would  be  more  adequate  juftice  to  decree  becaufe  no  afti- 
it  immediately.  on  would  lie  by 

l%        .      .     J         rr         ,  ,  -  ,  ,  the  truftees. 

hut  it  is   neceitary  here  to  obierve,    that  there  are 

circumftances,  under  which 'a  court  of  equity  will"  in- 

force   a  fpecific  performance  of  agreements.,  on  which 

no  action  can  be  maintained  at  law  j  of  this  nature  are 

Vol.  If.  I  conditions 


,Y 
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I  255*  J  conditions  *  of  bonds  extinguiftied  and  gone,  by  reafon 
of  the  obligees  becoming  executors  to  the  obligor;  or 
by  the  obligor's  marrying  the  obligee,  by  which  the  < 
obligation  becomes  fufpended,  and  confequently  not 
actionable  afterwards,  becaufe  a  perfonal  action  once  < 
fufpended  is  extinct.  Several  inftances  of  which  we 
have  already  flared ;  but,  in  thefe  cafes,  the, court 
does  not  proceed  upon  that  part  of  its  jurifdicYion  which 
authorizes  it  to  carry  agreements  fpecifically  into  exe- 
cution ;  for  if  it  did,  the  objection  that  there  was  no 
confideration,  confequently  no  ground  to  maintain  an 
action  for  damages  at  law,  and  therefore  no  foundation 
for  the  court  of  Chancery  interpofing,  on  the  principle 
that  it  can  give  more  effectual  relief  than  the  remedy  a 
court  of  law  affords  (equity  in  this  as  in  all  cafes  fol-. 
lowing  the  law)  would  apply.  But  equity  takes  cogni- 
zance of  fuch  caufes,  upon  the  ground  of  its  own  pro- 
per jurifdiction  over  trufts,  fraud,  or  accident ;  in 
which  instances  its  jurifdiction  is  not  enthralled  by  a 
refpecl  to  legal  niceties  of  the  nature  alluded  to. 

Therefore,    where  A.    and    B.    being  brother  and 
C  *  256.  J  fifter5  'and   B.   the   fifter  having  iffue  two  *  daughters' 
Park  v.Wilfon,an<j  one  (or),  A.   intending  that  his  filler's  fon  fhould 
e°v^Channel  nave  nis  coPyno^  lanc*>  refolved  to  furrender  it  to  the 
v.  Buckle,        ufe  of  his  will,  and  to  devife  it  to  him ;  but  not  being 
2  P.  Will.  343.  able  to   effectuate  this   intention,  bv  reafon  of  the  of- 
£$6cf'    ficers  of  the  court  being  out  of  the  way,  and  fo  the 
furrender  not  practicable,  his  (A.'s)  fifter  confented  to 
enter  into  a  bond  to  her  fon,    that  (he  would  at  any 
time,  upon  payment  of  200/.  and  upon  the  requeft  of 
her  fon,  furrender   the  en1  ate   to   him.     Then   A.  the 
brother  died,  and  afterwards   the  fon  died.     Then  the 
mother  died,  having   devifed  this   copyhold   to  one  of 
her    daughters.       Upon     which    the    other    daughter 
brought  her  bill,  praying  a  decree  for  a  furrender,  and 
proper  conveyance  of  a  moiety  of  the  land,  which  (he 
would  have  been  entitled  to  as  heir  to  her  brother,  had 
her  mother  furrendered  it  to  him  according  to  the  con- 
dition, of  the  bond.     One  ground  of  argument  offered 
againft  this  claim,  was,  that   the  brother  having  died 
inteftate,  the  mother,  the  obligor,  had   taken  out  ad- 
miniftration  to  him,  and  that  there  had  been  no  requeft 
made  by  Anthony  during  his  life  for  the  furrender ;  by 
which  circumftances  the  bond  was  become  extinguifh- 
ed  at  law,   and  therefore  ought  not  to  be  fet  up  in 

equity. 


REFUSE  TO  INTERFERE  WITH  CONTRACTS,  &c. 

equity.  Sed  per  *  curiam.  It  is  plain,  from  the  nature  L  257.  J 
of  this  tranfaction,  that  it  was  the  fixed  intention  of 
the  uncle,  that  one  way  or  other,  his  nephew  fhould 
have  the  land.  Being  difappointed  in  his  intention  of 
Surrendering  it,  in  order  fo  to  devife  it,  he  had  re- 
courfe  to  this  bond  to  fecure  it  to  him,  which,  there- 
fore, on  the  part  of  the  mother,  amounts  to  an  agree- 
ment that  the  fon  (hall  have  the  land.  Then  the  mo- 
uther mull  be  confidered  as  a  truftee  for  her  (on  ;  in 
which  cafe  the  court  will  have  no  regard  to  the  nice- 
ties of  law,  of  the  bond  being  extinguished  and  gone, 
either  by  the  obligor  being  adminiitratrix  to  the  obligee, 
or  for  want  of  a  requeil  :  And  a  furrender  and  convey- 
ance was  decreed  accordingly. 

That  the  principle  above  mentioned,  is  the  true 
ground  upon  which  courts  of  equity  proceed  in  thefe 
cafes  is  clear,  from  the  circumftance,  that  agreements 
of  this  nature,  which  are  in  fact  trufts,  although  not 
in  writing,  will  be  decreed  to  be  fpecifically  executed, 
notwithftanding  the  ftatute  of  frauds  and  perjuries; 
which  we  have  (cen  agreements,  in  the  nature  of  trufts, 
depending  fimply  upon  their  own  intrinfic*  circum- 
stances, will  not.  It  was  (o  determined  in  the  cafe  of 
Thynn  and  *  Thynn,  where  T.  deceafed,  having  made  [  #  258.  ] 
a  will  and  his  wife  fole  executrix,  his  fon,  hearing  Thynns  v. 
thereof,  came  to  his  mother  in  the  lifetime  of  his  fa-  Thynns,  1 
ther,  and  perfuaded  her,  that,  there  being  many  debt*, 
the  executorfhip  would  be  troublefome  to  her,  and  de- 
iired  that  he  might  be  named  executor,  for  that  he,  by 
reafon  of  his  privilege  in  parliament,  could  druggie 
better  with  the  creditors  •,  and  he  procured  her  to  move 
his  father  in  it,  declaring  that  he  would  only  be  an 
executor  in  truft  for  her:  She  accordingly  prevailed 
with  the  father  that  it  might  be  (o  ;  and  a  new  will  was 
made,  and  the  fon  appointed  fole  executor,  and  only 
a  legacy  of  50/.  given  to  the  mother.  The  father  died, 
and  the  fon  let  up  for  himfelf,  and  denied  the  truft  for 
the  mother.  And,  on  a  bill  filed  by  her,  it  appearing-, 
upon  the  whole  matter,  to  be  as  well  a  fraud  as  a  truft, 
the  lord  keeper,  not  with  Handing  the  ftatute  of  frauds 
and  perjuries,  decreed  the  agreement  in  favor  of  the 
mother. 

Thoe  cafes,  likewife,  in,  which  the  court  of  Chancery  2  P.  Will.  245. 
has  carried  into  execution  agreements  entered  into  with 
infants,  wherein  it  is  alfo  clear  that  an  a€lion  cannot  be 
brought  at  law  for  damages,  appear  to  be  founded  on  the 

I  2  exclusive 
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[  *  259-  3  *  exciufive  jurifdiction    the    chancellor     poffefles,     as 
the   guardian   of  infants,  over  their  acts,  by  virtue  of 
which,  he  afTumes  the   power  of  retraining  them  from 
refcir.ding  contradts,  and  alfo  of  carrying  into  execu-- 
tion  contracts  entered  into  by  them,  where  the  object 
is  clearly  for  the  benefit  of  the  infant  concerned  :  And 
permitting  fuch   contracts  to  be  infringed,   would  tend 
to  the  injury  of  infants  in  general,  by  difcaur^ging  the 
contracting  with  them,  even  upon  the  faireft  and  mofl 
beneficial  terms  to  themfelves. 
IVtethwold  v.         The  power  of  decreeing  agreements  being  difcretionary\, 
Walimnk,         jf  an  a2-reement  be  to  do  a  thinff,  which  in  its  tenden- 
vide  3  Atk.      cy  would   encourage  extortion   or   promote   inebriety* 
389.  a  court*  will   not  decree  it  in  fpecie.     Therefore,  Lord 

Hardwicke   difmifTed   a    bill    brought,    to   carry    into 
execution  an    agreement    for    the    alignment  of  the 
fees   and   profits  of  the  office   of  keeper  of  Bridewell, 
and  of  the  profits  of  the  tap-houfe  :    Obferving,  that 
he  never  would  fufFer  the  keeper  of  a  houfe  of  correc- 
tion to  affign  over  the   profits  and    tees  of  his  office  ; 
for   it  muft   plainly  lead  to   oppreilion    and   extortion, 
and  ought  not  to  receive  countenance.     And,  as  to  the  I 
[  *  260.  ]   latter   part   of  the    agreement,  his  *  lordfhip  faid,  that 
it  tended  to   increafe  riot  and  debauchery  amongft  the 
prifoners. 
Hayrs  v.  Cary,      And,  where  one  party  has  trifled,  or  (hewn  a  back- 
1  Biown's         wardncfs   in   performing    his    part   of  the   agreement; 
Tvin  Ai>iZ7     equity  will  confider  this  as  a  good  objection  to  a  fpecific 
5-8.  PI  18'.       execution  being  decreed   in  his  favor,  efpecially  if  cir- 
Ground  of  law  cumllances  are  altered  in  the  mean  time. 
j8  ^6 'ty'  k  Where  a  contract  iias  Iain  dormant  for  many  years, 

there  fhall  be  no  fpecific  performance. 
Whal"y5Vin       J  But  fpecial  circumftanccs  may  alter   the  cafe  :    As 
Alu.  534.  Pi.     if  there  be  articles  ori  marriage  to  purchafe  lands,  and 
38-  to  fettle  them  within  three  years  ;    thefe  fhall   not  be 

1  Vide  Treat,    waved   by   length   of  time,    if  the  covenantor  happen 
of  Equity  37.    to    have     been     in     trade,    and    could    not   fpare  the 
money. 

Having  gone  thus  far  in  explaining  the  principles, 
upon  which  a  court  of  equity  rcfufes  its  interpofition, 
I  iliall  now,  Secondly,  endeavour  to  point  out  prin- 
ciples, by  which  we  may  judge  when  a  court  of  equi- 
ty will  not  refufe  its  aid  in  decreeing  a  fpecific  exe- 
cution 
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*  cution  of  agreements  ;  or  what  cafes  furnifh  excep-   [  *  261.  ] 
tions  to  the  before-mentioned  rules  of  equity. 

It   is   no  objection  to  the  fpecific  performance  of  an  paikcr  v. 
agreement,  that  it  operates  in  nature  of  a  wager;  and,  Palmer, 
in    that   light,    is    rather    the    fubject    for     damages :  * ^"q  Cj\q 
Therefore,  where  A.  having  a  leafe  from  the  dean  and  Ca.  Abr.  1-3,2. 

chapter  of fold  it  to  B.  and  it  was  agreed,  that 

upon  A.'s  abating  part  of  the  money,  B.  fliould,  upon 
the  reftoration  of  the  king,  and  of  the  dean  and  chap- 
ter, reconvey  it  to  A.  a  fpecific  performance  of  the 
agreement  was  decreed,  notwithstanding  it  was  ob- 
jected, that  being  in  nature  of  a  wager,  it  was  a 
fubject  more  adapted  to  the  jurifdict'on  of  a  court  of 
law. 

Though  an  agreement  be  founded  in  mifreprefen- 
tation,  as  on  a  falfe  fuggeffion  :  As  if  one  party  agree 
upon  an  opinion  (raifed  by  falfe  imprefnons,  that  he 
lias  not,  when,  in  truth  he  has  a  title)  to  permit  ano- 
ther to  enjoy  lands  ;  this  will  be  no  objection  to  its 
being  decreed,  if  there  be  a  ground  of  equity  more 
favorable  in  fupport  of  it,  than  this  furnilhes  *  in  dero-  [  *  262."] 
gation  of  it :  As  if  it  give  efficacy  to  the  interftidn  of  a 
teftator. 

Thus,  where    one    (feifed  in  tail  of  freehold  tandr,  rYank  v. 
with  remainder   to  his   elder  brother,  and  of  copyhold  Frank,  1  Cfo. 
lands  in  fee)  devifed  his  freehold  lands  to  his  younger  c*ni14v  *caon* 
brother,  and  the  copyhold  lands  to  his  elder  brother,  t  p.  will.  723! 
and  died;    and  the  devifees   agreed,  by  writing  under 
their  hands,  that  the  lands   fhould  be  enjoyed  by  each 
of  them  accordingly  ;  which  agreement  the  elder  was 
induced  to  enter   into  by   the  younger  pretending  that 
the  devifor  had  fnffercd  a  recovery,  and  produced  an  ex- 
emplification  thereof:     The   agreement,    although,    on 
invcftigation,  it  turned  out  that  no  complete   recovery 
had    been    differed,     was     decreed     to    be    fpecifically 
carried  into  execution,    being  confonant  to  the  tefta- 
tor's  intention  ;  and  a  bill  of  review  was  difmiffed  with 
cofts. 

And   a  court  of  equity  would  decree  an  agreement,  Vide Tul!  - 
notwithftanding  the  plea  of  its  having  been  ehtered  into  Ready  »  At 
under  a  miftake,  if  the  effect   of  it   were  to  difpenfe  s87' 
with  a  forfeiture;    becaufe    courts    of  equity    always 
favour  any  contract,    which   retrains  its  meddling  in 
cafes  of  that  kind. 

But, 
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Br°te,k? T'  *  But?  unle^s  in  cafesi  circumftanced   as   thofe  laL 

J-  .  ?.^*J  mentioned,    wherein    the   effect   of  the   agreement    is 

1  P.  Will.  tt*  equitable  as  between  tne  parties  r»  the  particular  predi- 
ct i  Vem.  20.  cament  in  which  they  {land,  ignorance  in  a  party  of 
vide  infra.        ^is  right,  or  its  being  concealed  from  him  by  the  per^ 

fon  with  whom  he  ftipulates,  will,  it  feems,  be  a 
fufEcient  inducement  for  denying  fuch  perfon,  at  leaft, 
the  affiftance  of  a'  court  cf  equity  ;  for  fupprtjfio  v$riy 
or  fuggejliQ  fa'fh  each  of  them  fu  nifh  not  only  a  folid 
objection  in  equity  to  give  effedc  to,  but  iufftcient 
grounds  for  fetting  afide,  any  inftrumenr. 
Perl.oid  ^Jt  ln  caks,  where,  if  there  be  any  miftake,  it  is 

Haidwicke,      the  miftake  of  all  the  parties  to  the  agreement,  and  no 

2  Atk.  592.      one  js   mcre  under  an  impofition  than  another  5  courts 

of  equity   hold,    that  to  fhake  them  en  that  account 
would  be  mifchievous,  tending  to  make  all  agreements 
vain  and  nugatory.     And   in   fuch   cafe  t\\z  miftake  is 
not  the  occafion  cf  the  promife,    therefore   the   act   is 
valid,  there  being  nothing  wanting  of  the  true  silent  on 
all  fides. 
Vide  Pollen  v.       And  if  parties  are  entering  into  an  agreement,  and 
[  *  264.  ]    the    inftruinent    containing    information    *    refpecfing 
Ready  2  Atk.   that,  in  which  the  miftake  is  faid  to  be,  is  lying  before 
^l'  them    and    their    couniel,    while   the   draughts  of  the 

agreement  are  preparing  ;  the  parties  will,  in  equity, 
be  fuppofed  to  be  acquainted  with  the  confequences  of 
law  as  to  thofe  points,  and  none  of  them  will  ever  be  re- 
lieved under  pretence  of  miftake  or  furprife,  when  fuch 
circumitances  attend  the  cafe ;  for  it  is  each  of  their 
bufinefs  to  fearch  out  the  truth. 

A  court  of  equity  will  carry  an  agreement  between 
Cory  v  Con-,  a  father  and  his  children,  made  with  a  view  to  a  juft 
i  Vez.  19.  '  and  proper  family  arrangement  into  execution,  al- 
though it  be  objected,  that  the  father  has  made  ufe 
of  his  coercive  power  over  one  of  his  fons  to  force  him 
into  it ;  for  although  equity  does  not  favour  agreements 
made  by  compiilfion,  yet  it  always  confiders  the  rea- 
fonablenefs  of  the  agreement.  As  if  a  fon,  tenant 
in  tail,  and  a  father,  tenant  for  life,  agree  on  fome- 
t.'iing  for  the  benefit  of  the  younger  children,  and 
afterwards  the  fon  complains  cf  paternal  authority  being 
exeited;  though  there  may  have  been  fomething  of 
that  fort,  yet,  if  the  agreement  be  reafonable,  a  court 
of  equity  will  no:  fet  it  aiide  :    And   upon  this  ground 

Lord 


REFUSE  TO  INTERFERE  WITH  CONTRACTS,  &c. 

Lord  Hardwicke  *  thought  that,  where  an   agreement  [  *  265.  ] 
was  made  to  fettle  difputes  in  a  family,  and  reafonable 
in  itfelf,  it  was  no  folid  objection,  that  one  of  the  par- 
ties was  drunk  at  the  time  of  entering  into  it. 

A  court  of  equity  will  decree  a  fpecific  performance, 
notwithstanding  it  be  objected,  that  the  party  ftipulat- 
ing  had  no  intereff  in  the  thing  ftipulated  for  at  the 
time  of  the  contract  made  ;  and  the  fuhject  be  of  a 
nature  that  no  contract,  ftrictly  legal,  will  attach  upon 
for  want  of  pofleflion,  on  a  distinction  founded  on  the 
different  modes  in  which  courts  of  law  and  of  equity 
enforce  their  decifions. 

"Thus  where    A.   by    articles  between   him   and   B.  wifeman  v, 
the    plaintiff's    father,    reciting  a  marriage  lately  had  Roper,  1  Ch. 
between  the  plaintiff,  nephew  of  A.  and   C.  his   wife,  Et  videHobfoa 
without   the   privity,  confent,  or  good  liking  cf  B.  did,  v.  Trevor,- 2 
for  the  confiderations  therein  mentioned  (amorigft  other  p-  Will.  191. 
things)    covenant    with     B.     to    convey     within    S^p^0"?^ 
month  after  the  death  of  D.  who  was  A.'s  brother,  un- 
to the  plaintiff  and  his  wife,  or  the   furvivor   of  them, 
and   the  heirs  of  the   plaintiff,  the  manor  of  H.  with 
the    appurtenances,    referving  an  eftate  to  himfelf  for 
his  life,  and  *  gave  a  ftatute  of  5000/.  for  performance ;    [  *  266.  J 
and    D.  died,  and   the   manor  of  H«   defcended   to  A. 
but  charged  with  great  debts  ;  the  plaintiff's   bill  was 
to  compel  B.  to  perform  the  articles  :    And  one  objec- 
tion   was,    that   this   was   a  covenant  of  one,    not   in 
poffefficn,  nor  having  any  eftatc  in  the  manor  at  that 
time,  to  fettle ;    and  refpecting  lands  over   which,   at 
the  time  of  the  covenant  entered  into,  the  party  con- 
tracting had  no   power   whereby  he  might  charge  the 
fame,  but  a  bare  poffibility,  in  cafe  D.   did  not  alien 
them.     But  the    court,    after  great  deliberation,    and 
fearching  for  precedents,  was  of  opinion,  that  the  agree- 
ment ought   to  be  decreed  in   fpecie,  the   decree  not 
binding  the  intereft  in  the  lands,  but  affecting  the  con- 
fcience  of  the  party. 

And  it  will  make  no  difference  in  refpect  to  per- 
formance in  fpecie,  although  it  be  evident,  from  the 
perfon's  own  fhewing  who  inffitutes  the  fuit,  that  he 
had  not,  at  the  time  of  entering  into  the  agreement, 
refpedting  which  the  fuit  is  preferred,  a  good  title  to 
the  hereditaments  which  are  the  fubject  of  it. 

Therefore,     where     articles     were     entered     into  Longford  v. 
in    November     172 «j,    for    fale    of,    and     to    convey  Pitt>2P.  will. 

an     7 
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L    267.  J    *  an  eftate,  upon  which  conveyance  the  vendee  was 

pay  15C0/.  to  the  vendor;  and,  on  a  bill  preferred  by 
the  Vendor  againft  the  repreferitatives  of  the  vendee  to 
be  paid  the  1500/.  the  vendor's  own  witnefs  proved, 
that,  in  1728,  the  vendor  had  paid  money  to  his  eldeft 
brother's  daughter,  being  the  heir  general  of  the  fa- 
mily, for  her  joining  with  her  hufband  in  a  deed  and 
fine  to  the  ufe  of  the  vendor  and  his  heirs ;  it  was  urged  as 
a  reafon  for  Tefufing  to  decree  the  money,  that  it  was 
evident,  by  the  vendee's  own  (hewing,  rhat,  at  the 
time  of  entering  into  the  articles,  he  had  not  a  good 
title  to  the  premifles  :  But  the  mailer  of  the  Rolls  (aid, 
that  it  was  fufiicient,  if  the  party  entering  into  the  ar-  - 
tides  to  fell,  had  a  good  title  at  tne  time  of  the  decree  ; 
the  direction  of  the  court  in  all  thcfe  cafes  being  to 
enquire,  whether  fhe  feller  can  theiiy  not  whether  he 
could  at  the  time  of  executing  the  agreement,  make  a 
good  title. 
Lord Stomtan  And  the  court  of  Chancery,  in  the  cafe  of  Lord 
v.SirT.  Meer  Stourton  againft  Sir  Thomas  Meer,  more  than  once  in- 

2  P.  Will. 630.  ^jjged   t:ie  former   (who,  at  the  time  of  the  articles  for 

a  (ale  of  land,  and  even  when  the  decree  was  pronounc- 
ed,  could  not  make  a  title,  the    reverfion    in    fee  being 
1**268   -I    in  *  the  crown)  with  time  for  getting  in  this  eltate,  which  I 
could   not  be   effected   without  an  aevr.  of  parliament  for 
that  purpofe. 
Vide  Sidney  v.        A  charge  of  adultery  or  elopement,  pofitively  made, 
Sidney,  3  P.      is  not  a  ground  for  a  court  of  equity  to  refufe  a  decree 
aEaC?6Ah    ^°l    a   fpec^c  performance  of  marriage  articles:    Be- 
29.  PI.  37.  J '  caufe,    'he  import   of  them  being   generally,    that  the 
hufband  (hall  fettle  fuch  and  fuch  lands  on  his   wife  for 
her  jointure,  they  take  effect  as  giving  an  intereft  in 
the  nature  of  a  veiled  jointure  ;  inafmuch  as  what  is 
covenanted  to  be  done  for  a  good  confideration,  is  con- 
fidered  in  equity  as  done  :  Confequemly  the  wife's  right 
under  them  being,  in  erre£u  a  jointure,  is  not  forfeit- 
able either  for  adultery  or  elopement. 

A  court  of  equity  will  decree  an  agreement,  al- 
though it  be  objected,  that  it  refers  to  foreign  cuffoms; 
provided  the  diitinct  quantum  of  intereft  each  perfon  is 
to  have  in  that  which  is  the  fubjec?c  of  the  contract,  be 
capable  of  being  afcertained. 
Flaubert  v.  I  herefore  where,    on  a  marriage  in  France  it  was 

Turft.Pre.       stipulated,  that  the  hufband  furviviflg  the  wife,  fhould  . 
Chan.  207.             v  °  , 

3  Bro.  Par.  Ca.  n<lVe 
19.                                                                                                                                 1 
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*  have   three  hundred  livrcs  by  way  of  a  prefent,  and   [  *  269.  ] 
»l(b   two- thirds   of  her  fortune  for  life   (whereas  by  the 

cuftom  of  Paris,  where  they  married,  he  would  have 
had  but  a  moiety)  and  that  the  reft  fhould  go  accord- 
ing to  the  cuilom  of  Paris :  It  was  determined,  on  ap- 
peal to  the  houfc  of  Lord?,  from  a  decree  of  the  lord 
keeper,  that  this  contract  fhould  be  carried  into  exe- 
cution in  toto,  and  not  reftri&ed  only  to  the  fum  ftipu- 
lated  :  For  the  faying  the  reft  fhould  go  according  to 
the  cuftom  of  Paris,  was,  in  e  fleer,  the  lame  as  if  the 
circumftances  of  that  cuilom  had  been  recited  at  large 
in  the  inftrument. 

Lord  Hafdwicke,  in  the  cafe  of  Hir.ton  againft  Hin- Hinton *. H«. 
ton,  where   an  agreement    was  entered    into  between  a  ton,  1  Vet.  631. 
father  and  a  fon  while   the  father  was  in  goal,  thought 
that  circumftance  an  objection  to  the  court  decreeing  a 
fpeciric  performance;    unkfs  all  the  facts  attending  it 
were  precifely  Hated,  and  the  agreement  cleared  from 
the    iufpicions    of    impropriety,     which    that     accident 
threw    upon    it  prima  facie:     But  his  lor,  (hip  had  nr> 
doubt  but  that   a    man    mi^ht  make  an   agreement  id 
goal,    provided    he    had    proper    aihilance  and   advice, 
and  that  it  were  •  done  in  a  fair  manner,  and  for  a  full    r  #  270.  ] 
consideration.     And  all  thofe  circumftance*  being  made 
out  to  his  fatisfa&ion  in  this  cafe,  his  lord/hip  decreed 
the  agreement,    though  made  under  that  predicament, 
to  be  carried  into  eft'ecL 

Where  the  public  interejl  is  concerned,  the  court  of 
Chancery  will  decree  a  fpecific  performance  of  an 
agreement,  although  there  be  perfons  concerned  in 
tne  fubjecr.  contracted  about,  who  are  not  parties  to 
the  fuit. 

Thus,  where  the  bill  was  to  have  a  decree  for  an  Thirvcton 
inclofure,  upon  the  foundation  of  an  agreement  en-  *.  Collier, 
tered  into:    It  appearing  by  the  bill  that  there  were,  ?,ch.jRfp"  8* 

•  .  11  •    1  11  •  '  Jit  vide  Lady 

by  the   agreement,    to  nave  been  eighteen  allotments,  widrington** 
and  that  there   were  but   fifteen   partus  to  the  fuit,  it  cafe,  cued 
was   objected,    that  all   the   parties   to    the    agreement  gXe1".22,5* 
were   not  parties   to   the   fuit.     But  the  court  decreed  2Vern.  103. 
the  agreement  to  be   performed,  faying,  that  it  fhould  where  this  was 
not  be   in  the   power  of  one  or  two  wilful  perfons  to  deniedtobethe 

r  ,  ,.      r       ,  *  rule  on  a  bill  for 

oppoie  a  public  good.  an  inclofure, 

So,  if  an  apreement  be  made  between   a   lord  and  r.  ,  , 

1  •  b    1  •  1      ' n-  c  1  Deiabeer  v. 

his  tenants  touching  the  Hint  of  common,  and  one  or  Beddingfiefd, 

two  2  Vcr*>  103. 


Barrington  v. 
Horn,2Eq.Ca 
Abr.  17.  7. 
5  Via.  Abr. 
547-  IS- 
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[  *  271.  ]  two  capricious  tenants  will  not  come  in ;  a  fpecific  ex- 
ecution will  neverthelefs,  be  decreed,  founded  on  its 
being  proper  on  principles  of  natural  equity. 

One  of  the  parties  to  a  contract  being  by  himfelf 
incapable  of  performing  it,  furnifhes  no  ground  for  dfl 
penfing  with  a  fpecific  execution. 

Thus  where,  on  a  bill  to  compel  the  defendant  and  I 
his  wife   to  join   in  a  fine  to  the  plaintiff,  purfuant  to 
the  covenant  of  the   former  in  a  conveyance,  the  de-, 
fendant,  his   wife,  and  fon,  fet   forth  in   their  anfwer, 
that   the  hufband   was  tenant  for  life,  remainder  to  his 
wife  for  life,    remainder  to   the  heirs  of  the  hufband 
begotten  upon   the   wife,    remainder   to   the  hufband's 
heirs  ;    and   infifled,  that  nothing  palled   by  the  con<jB 
veyance,    but  an  ,eirate  for  life   of  the   hufband,    and 
that    the   wife   did   net  feal  the  deed  :    Lord   Ccwper, 
Chancellor,  decreed  n&ftuithjlanding^  that  the   hufband 
fhould  procure  his  wife  to  join  with  him  in  a  fine  ac«'; 
cording  to  his  covenant;  fince  he  had  taken  upon  him- 
felf fo  to  do,  and  the  plaintiff  had  paid  the  full  value  of 
the  eftate, 

*  So,  where  A.  tenant  for  life,  agreed  with  B.  that 
B.  paying  a  certain  rent,  fhould  open  mines  in  his  fet- 
tled eftate,  and  fet  on  foot  works  at  his  own  charge, 
and  fhould  enjoy  the  fame  for  ten  years,  if  A.  or  any 
of  his  ifTue  male  fhould  fo  long  live,  and  B.  entered 
accordingly,  and  expended  money  in  building  works, 
and  paid  the  rent  until  he  was  interrupted  :  On  a  bill 
filed  by  him  to  have  an  execution  of  the  agreement 
in  fpecie,  A.  by  his  anfwer,  alledged,  that  he  was 
only  tenant  for  life,  and  fubjecl:  to  be  called  "to  ac- 
count for  wafte,  and  could  not  execute  this  agree- 
ment, becaufe  ic  was  inconfiftent  with  his  power  fo  to 
do.  But  the  court,  neverthelefs,  decreed,  that  A. 
Ihould  execute  his  agreement  in  fpecie,  as  far  as  he 
was  capable  of  doing  it.  And  directed  him  to  feal  a 
leafe  for  ten  years. 

Again,  That  the  time  limited  for  performance  of 
an  agreement  is  lapfed,  is  no  folid  objection  to  a  de- 
cree for  performance  of  it :  For  it  is  the  bufinefs 
of  a  court  of  equity  to  relieve  againft  lapfe  of 
time  in  the  performance  of  agreements  ;  efpecially  if 
the  non-performance  does  not  arife  by  default  of  the 

parry 
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ty  fee  king  to  have  a  fpecific  performance.  There-  [  *  273.  ] 
a  bill  brought  for  a  fpecific  performance,  was  de- 
d  in  favor  of  the  plaintiff',  without  any  regard  had 
the  lapfe  of  time,  by  reafon  of  the  plaintiff's  ne- 
ence  in  not  producing  his  title  deeds,  and  not  ten- 
ng  a  conveyance  within  the  time  limited  for  that 
pole  by  the  articles  :  The  lord  chancellor  obferv- 
,  that  mod  of  the  cafes  which  were  brought  in  thac 
rt,  relating  to  the  execution  of  articles  for  fale  of 
tes,  were  liable  to  this  objection,  but  that  he 
ught  there  was  nothing  in  it. 

1  he;  change  of  the  condition  of  a  perfon  entering  Owen  v. 
>  an  agreement :  As  if  he  become  lunatic  ;  will  not  *Javie5»1  Ve2* 
Cc  the  right  of  the  parties,  but  that  will  be  the 
e  as  before,  provided  they  can  come  at  the  remedy, 
his  is  confonant  to  a  common  maxim  of  the  civil 
aw,  that  madnefs  coming  upon  a  man^  dejlrcys  not  any bu- 
■  zvhicb  he  had  before  duly  performed.  Thus,  if  the 
egal  effate  is  veffed  in  the  truftees  of  a  lunatic,  a  court 
of  equity  ought  to  decree  a  performance,  and  the  act 
of  God  will  not  change  the  right  of  the  parties.  But 
if  the  legal  eirate  be  vetted  in  the  lunatic  himfelf,  that 
may  prevent  the  remedy  in  equity,  and  reduce  the 
*  parties  to  the  neceffity  of  proceeding  at  law,  where  the  [  *  274.  1 
lunacy  of  the  party  will  be  an  impediment,  by  fuf- 
pending  the  contract  till  he  recovers  the  government 
of  himfelf  and  of  his  actions. 

It  is  no  objection  to  a  decree  for  an  execution  in  Moor  v.  Ry- 
fpecie  to  fay,  that   the  agreement  was  voluntary^  if  it  cault,  Pre.  Ch. 
>e  an  agreement   to  do  that,    which  the  court  would  22' 
have  required  to  be  done  on  application  to  them  :    As 
if  a   man,    having   run   away  with  a  girl   pofTeiling  a 
good  fortune  in  trufiees  hands,  after  marriage  agree  to 
lay  it  out  in   lands  to  be  fettled  in   Uriel:  fettlement; 
this  will  be  binding  i   nor  will  a  court  of  equity  relieve 
a  man's  creditors  againft  this  agreement:  Becaufe,  had 
the  hufband  himfelf  applied  to  the  court  for  the  money, 
the  court  would  not  have  dec? eed  it  to  him  without  fuch 
a  fettlement. 
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ACCORD 

and  fatisfaclion,  no  difcharge  of  a  covenant,  425,  6. 

ACCOUNT. 

Vide  Parol  Agreement. 


a  c  qu  ISITION, 

original,  founded  on  occupancy,   I — 5 

derivative,  as  well  as  original,  founded  on  occupancy,  5- 

how  effected,  6. 

when  effected  by  contract,  6. 


ACRES, 

where  to  be  taken  by  eftimation,  ^375,  6. 
according  to  ftatute  meaiure,  ibid. 


A  C  T    of  God. 
Vide  Ecvuity,  Courts  of  _ 

ACTION*/  Law, 

will  not  lie  to  recover  money  for  puffing  at  an  auction, 
186. 

ACTION 


I    N     D     E 
ACTION 

^OUStOSL. 

for  money  had  and  recc 
a  contra- 

A  G 

AG  X 

(v  .uct) 

be  waived  w!  : 

between  baron  an:  p  marriage,  tl: 

thing  nj 

ftato  after 
in  truftees   bar.: 
decr. 

y,  Ccurt 

X  C  E  S  T  O  R,' 

and 

T  Y 


I     N    D     E     X. 


ANNUITY. 

(vide  Fz  zrt) 

purchafed   for  an   inadequate    a  :n   of  a  man 

labouring  under  c 
chafer,  fet  afide  in  ecu 

ANNUITY     AB 

is  to  warrant  a  :ween  the  coot 

the 

ARTICLES 

:ing  a  provif  on  fcr  a  feme  covert  in  lieu  of  her 
jointure,  made  duriug  coverture,  will  become  effici- 
ent by  an  acquiefcence  after  coverture,  74. 

Coti  tract. 

ASSENT 

es  eflential  to  aconi 

Exception  i:  1  by  one 

r.uiefcence  of  the  mind  to!:  pro- 

at  a  .  to  a 

a  c  entered  into,  n. 

after  an  ;  be- 

fore, rr  tr,  from  c  ces, 

55, 

i   fuch   implied   afTent  permanent 

56. 

acquiefcence, 

by 
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l>y   an    infant  to  take  an  eftate  with  a  condition,  bini 
him  to  performance,  58. 

to  an  act  amounting  to  a  forfeiture,  pre- 
cludes him  from  taking  advantage  of  it, 

to  a  legacy  binding  at  feventeen,  59. 

of  the  hufband,  exprefs  or  implied,  is  neceflary  to  render 
the    wife's   contract   binding   upon  him 
93—100. 
Facts  which    may    furnifli    fuch    preemption  of 
afTcnt  ibid. 

~  _  . rnav  be  prefumed  to  be  given  to  a  con- 
tract for  necefTaries  entered  into  by  a 
married  woman  having  a  feparate  main- 
tenance, fo  as  to  bind  the  feparate  pro- 
perty,   1  CI. 

Vide  Feme  Covert,  Tenant  in  Tail,  Infan* 
Cestuique  Trust,  Churchwardens. 

to  a  contract  or  agreement,  may  be  either  exprefs  or 

tacit,   131.  256. 
exprefs,    how  given,  131.   256. 
tacit,   may  be  in  two  ways,   ibid. 

-  -  -  may   be    inferred   from  inaction    or   forbearance, 

131  —  139. 

Vide  Mortgagee,  Lessee,  Witness. 

-  -  -  to  difcharge  the  indorfer  of  a  note,  prefumed  from  ■* 

the  omiilion  of  the  holder,  to  give  notice  to  the v; 
indorfer,  136, 
of  mafler  to    the  contracts    of    his    fervant  prefumed 

from  the    former    Handing  to  the    bargains  of  the 

latter,  138. 
of  a  party  benefited,  to  a  contract  in  his  favor,  prefumed 

until  the  contrary  proved,  ibid, 
of  heir  to  accept  the  inheritance  prefumed,  139. 
of  the  drawer  of  a  bill  to  pay  thofe  who   pay  it  for  his 

honor,   prefumed  ibid. 
of  a  hufband,    turning  his   wife  out  of  doors,  to  her 

contracts  for  neceiTaries,  prefumed,  ibid, 
to    a  contract    may    be    invalidated,    by  having    been 

given   under  ignorance  or  error,  arifing  from  fraud 

or  impofition.  139.   142. 

Contra, 


INDEX. 

Contra,    if  both  parties  under  the  fame  mifappre- 
henfion,  142 — 144 

Vide  Contract,   Wager  Contracts. 

of  the  proprietor  alone,  is  neceffary  for  transferring 
the  right  of  property  in  any  thing;  delivery  is  not 
neceflSry,  2  vol.  62 — 64. 

ASSIGNMENT 

of  a  chofe  in  action,  although  not  effectual  at  law, 
amounts  to  a  covenant  or  agreement  in  equity, 
which  will  be  there  carried  into  fpecific  execution, 
317,  318. 


ASSUMPSIT 

for  a  price  for  admittance  to  a  copyhold,   lies  againft 

an  infant,  35. 
will  not  lie  upon  a  promife  founded  upon  an  unlawful 

confideration,  176. 

Vide  Instances  ibid. 
See  Exception,  177,  178. 

not  to  ufe  a  trade  in  a  particular  place,  void,  if  not  on 

an  adequate  confideration,   176. 
mud  be  for  a  poflible  thing,   1 78,  9. 
as  to  a  matter  certain,  though  upon  a  condition  impof- 

fible,  will  be    good,    and  the  condition  void,    179, 

180. 
muft  be  certain,   180. 
to  pay  money  in  a  Ihort  time,  void,  ibid, 
to    fell  a  horfe  to  B.   fer  what  B.   fhall   value   him  at, 

void,  ibid 
to  pay  money,  without  faying  when,  good,    180. 
to  deliver  goods,  or  make  a  leafe  to  B.  is  valid,  ibid, 
to  pay  another  what  he  lays  out  for  him,  good,  ibid, 
to  give  with  his  daughter  in  marriage  a  child's  part,  is 

good,  180,   181. 

to 
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to  siive  twenty  French  pieces  with  his  daughter,  goodjl 
181. 

to  enter   into  an  obligation  for  performance  of  a  thing 
of  a  certain  value,   good,  i8i,  i. 

Contra,  if  value  not  ascertainable,  182. 

by  fhcrifF,   in  oppofition   to  the  ftatute  23    H.  6.   cap. 
10.  void,   1S7. 

to  indemnify    gaoler  for  fufTering  one  charged  in    exe- 
cution to  go  at  large,  void,  197. 

that  another  (hall  quietly  enjoy,  is  not  broken,   unlefs 
a  lawful  incumbrance  be  fhewn,  379. 

may  bedifcbarged  by  the  acl  of  God,  447,  8. 


ATTORNEY 

having  authority,    undertaking   for  his  client,  may  bine 
him,  and  will  not  be  himfelf  liable  thereby,  12$. 
Contra,  if  not  authorized,   128. 


AUCTION 

("vide  Equity,  Court  of.) 


fale  by,  not  decreed  in  equity  to  be  fpecifically  exc--  I 
cuted,  by  reafon  of  an  accidental  mifconception  of  J 
parties,  2  vol.  225,  6. 

AWARD 

after  an  acceptation  of  any  thing  under  it,  is  evidence  .. 
in  equity,  of  an  agreement  to  perform  it,  318,  319. 


BAIL     BOND 
does  not  admit  of  a  fet  off,  440. 


BAIL- 


INDEX. 

BAILMENT, 

its  feveral  nature  and  effe&s,  247 — 255. 

BANKRUPT 

(vide  Contract) 

may,  by  a&ion,  recover  money  paid  by  him  to  a  cre- 
ditor for  figning  his  certificate,   205,  6. 

BARGAIN 

contingent,  where  the  chance  is  known  to  both  par- 
ties, binds,  although  the  chance  turns  out  all  againft 
one  of  them,  2  vol.  67,  8. 

catching,  72. 

Vide  Catching  Bargain. 

BARGAINS  Salt 

by  one  joint-tenant,  will  not  pafs  the  (hare  of  the  other, 

though  he  die  before  inrolment,   160. 
implies  a  confideration,  368. 

BARGAINS 

by  truftees,  made  in  behalf  of  themfelves,  tending  to 
eat  up  the  trull,  difcouraged  in  equity,  2  vol.  195,  6. 

BOND 

(vide  Non,sane  Memory) 

(vide  Infant) 

by  an  infant  may,  by  circumftances  ex  poft  faclo^  he- 
.corne  binding,  37. 

Vol.  II.  L  with 


index!. 


with  a  penalty,  void,  if  given  by  an  infant,  54  of  a 
feme  covert,  decreed  in  equity  to  be  dilcharged  out 
of  her  fepar.ue  eftate,  63,  64. 

to  truftees,  conditioned  that  a  feme  covert  fhall  have 
power,  by  will,  to  difpofe  of  her  eftate,  will  be  en- 
forced in  equity,   73. 

annuity,  vide  Feme  Covert. 

to  reftrain  trading, 

vide  Contract. 

for  unlawful  maintenance,  void,   173. 
taken  by  fheriff  for  fees,  void,  ibid. 

to  be  a  true  priibner,  &c.  void,  ib. 

entered  into  with  an  alien  enemy,  void,  ibid. 

Vide  Marriage,  Brocage,  Bonds 

given  in  oppofition  to  the  third  branch  of  the  ftatute 

23  H.  6.  cap.  10.  void,   186,  7. 
to  indemnify   again  ft   the   confequences   of  public 

libels,  void,   196. 
to  indemnify  a  fheriff  againft  embezzling  a  writ,  void, 

..........  for   letting    one    not   bailable  to 

mainrrize,  void,   197. 

to  fave  one  harmlefs  if  he  kill  another,  or  do  a  tref- 
pafs,  void,  ibid. 

to  indemnify  againft  a  breach  of  the  covenants  in  an 
indenture,  fome  of  which  are  void  and  fome  good, 
operates  differently  where  the  covenants  are  void  by 
common  law,  and  when  by  ftatute  law,  199. 

Examples  of  this  diftinction,  199,  200. 

fhall  receive  a  conftruction  according  to  the  intent  of  the 
parties,  and  the  words  therein  fhall  be  applied  to 
the  obligor  or  obligee  accordingly,  244. 

from  feoffee  in  fee,  that  he  (hall  net  alien  to  take  pro- 
fits of  the  land,  good,  263. 

-----  diftinguifhed,  in  this  refpect,  from  a  con- 
dition of  a  limilar  nature  annexed  to  the  feoffment, 
ibid. 

Vide 
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Vide  Condition. 


condition  to  convey  and  aflure  lands,  or  to  do  any 
other  fpecific  thing,  ccnfidered  in  equity  as  articles 
of  agreement ;  and  the  condition,  as  fuch,  decreed  to 
be  fpecifically  performed,   314.  323,  4. 

releafed  or  difcharged  at  law,  will,  in  equity,  fupport 
a  bill  for  a  fpeciric  execution  of  a  contract  implied  in 
it  by  the  intent  of  the  parties,  3  1 4 — 3  1 7. 

although  given  without  confideration,  being  fealed  and 
delivered,  alters  the  property  of,  and  binds  the  ob- 
ligor, and  is  not  nudum  paftum,   340. 

determines  a  fimple  contract  for  the  fame  debt,  423. 

Vide  Statute  Staple. 

will  not  be  difcharged  by  merely  delivering  it  up,  with- 
out a  releafe  under  feal,  425,  6. 

Vide  Payment. 

cannot  be  explained  to  have  been  taken  to  any  other  ufe 

than  it  imports,  by  parol  evidence,  431,  2. 
is  difcharged  by  the  obligee  marrying  the  obligor,  439. 
to  a  villain,  had  been  difcharged  by  obligor  purchasing 

the  manor  to  which  he  was  regardant,  ibid, 
given  to  a  wife  before  marriage,  conditioned  to  leave  her 

a  fum,  if  (he  furvive,  fufpends  the  debt,  but  does  not 

extinguifh  it,  443. 
the  condition  of  which  has  been  faved  at  law,  by  the 

act  of  God,  (hall  be  enforced  in  equity  according  to 

the  intent,  450. 
may  be  difcharged  by  a  collateral  Satisfaction,  451. 
fiaudulent,    as   impofing    upon    third   parties,    vol.    2. 

165,6. 
for  a  large  fum,    accompanied  with  an   agreement  to 

receive  a  lefs,  entered  into  in  order  to  impofe  upon 

a  third  perfon,  not  relieved  againft  in  equity  on  the 

agreement,    167 — 170. 
extinguished   by  *an   accident  at   law,    made    good    in 

equity,  if  meant  to  in'force  a  truft,  2  vol.  254 — 258. 

Li  BOND 
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of  a  circumftance  disadvantageous  to  one  party  to  an 
pgreement,  fo  as  to  lead  him  into  a  mifconception, 
is  a  folid  objection  to  decree  a  performance  in  Specie, 

2  vol.  222. 


CONDITION 

annexed  to  a  contract,  binds  an  infant. 

Vide  Assent. 

s,  are  either  unlawful,  or  lawful,  261. 
unlawful,  added  to  a  contract,  varies  in  its  effect  upon 
it  according  to  the  nature  of  the  contract,  and  of  the 
condition,  261. 
Examples,  261,  2. 
repugnant  to  the  nature  of  the  contract,  to  which  it  is 
added,  is  void,   262. 
Examples,  ibid. 

Vide  Bond. 

s,  lawful,  are  of  three  kinds,  263. 

their  natures  exemplified,  263,  4. 

impofiible,  annexed  to  a  contract  divifible  into  fuch  as 

are  fo   when  the  contract  entered  into,  and  fuch  as 

become  fo  by  fubfequent  matter,  264. 

._-__  affect  them  in   different  ways, 

264. 

Examples,  264 — 266. 
s,  impoffible,  precedent  or  fubfequent  affect  a  contract, 

to  which  they  are  annexed  differently,  266. 
«;  ______  in  bonds,  operate  differently  where  they 

are  part  of  the  bond,  and  where  they  are  indorfed  or 

underwritten,  267. 
Example,  ibid, 
i,   to   be    carefully   diftinguiflied   from    circumftances 

annexed  which  feems  to  import  them,  but  are  modal 

only,  267 — 9. 

Vide  Time. 

may  arife  by  conduction,  without  conditional  words, 

where 
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where  a  party  would  otherwife  be  without  remedy  on 

a  contract,  382. 
that  A.  (hall  not  hurt,  endanger,  or  molefl  B.  will  not 

be  broken  b)  A.'s  purfuing  B.  for  felony,  or  other 

juft  caufe,  388. 
to  avoid  a  bond,  conceived  in  equivocal  or  ambiguous 

language,    fhall   be  conitrued   in  eafe  and  favour  of 

the^obligor,  397.  399. 
prevented  from  being  performed  by  the  party  in  whofe 

favour  it  is  made,  is  difcharged,  41  7.  419. 
of  bond  faved  at  law,    when   enforced  in  equity  not- 

withftanding. 

Vide  Bond. 


CONFIRMATION 

fhall  receive  fuch  a  conftru&ion  as  will  not  work  a 
wrong  to  him  who  confirms,  if  it  may  have  an  opet 
ration  otherwife,  389. 

of  a  bargain  originally  oppreffive. 

Vide  Contract. 


CONFUSION 

in  the  civil  law,  what  it  is,  438. 

CONJECTURES 

mull  be  reforted  to,  in  order  thereby  to  difcover  the 
true   meaning  of  parties  to  contracts,  where  words 
are  equivocal,  or  fentences  ambiguous,  376,  377. 
may  be  drawn  from  three  fources,  377. 

Firft,  From  the  fubjeft  to  which  the  language  is 

applied,  ibid. 
Examples,  377 — 380. 

Secondly,    From   the   effedV  or  confequence  that 
follow  from  this  or  that  acceptation  of  words, 

382. 

Examples,  382 — 38a. 

Thirdly. 


I    X    D     E     . 
T^:r£y,  Ftcti   the  wBBaoa  or  cjuciiwilMrr^  ::- 

Example's,  3S5— 3S-." 
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contrad  or  agreement,  or  it  will  not  \  1 
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nr,  from  one  man  entrufting  a  thing  i 
:ther,   coupled  with  that  other's  undertaking 

not  be  exprefled  in  a  contract,  it  being  fufficient 
it  can  be  collected  out  of  it,  from  circuai&ances, 

fiuer^  368. 

no  other  can  be  in 
of  a  marriage  fettlemenr,  or  articles  made  by  a  urher  or 
-rtror,    extends  to  ail  tae  anceftor's 
ol.  244. 
j  a  brother  or  other  coilateri 

.  laft  mentioT  t  A*here  any 

:    .._-..:  :  :  .:..-.:":  ;;.-.      z  ratios,  2  poi  1^5. 

-  v,  Cmrt  §fi 


INDEX. 

CONTRACT. 

defined,  6. 

includes,  a  feoffment,  gift,  grant,  leafe,  loan,  pledge, 

bargain,  covenant,  agreement,  promife,  &c.  7. 
has,  for  its  ingredients,  parties,  confent,  an  obligation 

to  be  conftituted  or  diflblved,  7. 
neceflarily  involves  the  free  aflent  of  the  parties  to  it,  g. 

Vide  Assent. 


Persons  capable  to  Contraft. 

entered  into  by  an  ideot  or  lunatic,  as  to  their  own  pror 
perty,  inoperative  ab  initio^  x  1,  12. 

Vide  Surrender,  Contingent  Remainder. 


_ ----as  to  the  acquifition  of 

property,  if  agreed  to  in  a  lucid  interval,  binds,  13. 
""".". if  not  agreed   to    in  a 

lucid  interval,  may  be  avoided  by  heirs  or  reprefen- 

tatives,   13. 
—  -_-----.____  cannot  be    avoided   by 

themfelves,     when    they    recover    their    intelle&s, 

14—23. 

- may  be  rendered  inef- 

fe&ual   in  refpeft  to  themfelves,   after  office  found 
upon   the   writs  de  idiota,  or,  de  lunatici  inquirendo^ 

Vide  Chancellor.    Drunkenness. 

binding,  though  entered  into  by  a  perfon  of  a  weak  un- 
derftanding,  30,  31. 

Unlefs  there  be  fraud  in  the  tranfa&ion,  31. 

Vide  Equity. 

made   by  an   infant  to  turn  intereft  into  principal, 
eftablifhed  in  Chancery,  being  for  his  benefit,  41,  42. 
made  by  infants  on  their  marriage,  decreed  to  be  bind- 
ing 


INDEX. 

ing  in  equity,  42. — the  principle  upon  which  courts  of 
equity  proceed,  difcuiTcd,  42 — 44.     2  vol.  258,9. 
Vide  Marriage  contract,  Marriage  articles, 
lade  with  an  infant,  without  fembJance  of  benefit  to 
him,  void,  54. 

Vide  Bond. 

___-___-  may  be  made  binding  in  equity  by 
aflent,  when  of  age,  55. 

Vide  Fe;*ie  Covert. 

between  hufband  and  wife,  impracticable  at  law,  109. 
._---  —  .--»-  may  be  efficient  in  equity, 
;    ibid. 

And  will  bind  his  executors  and  adminiftrators, 
Hi,  112. 

Vide  Tenant  in  Tail^  Cestuique  Trust, 
Churchwardens,  Ancestor,  Heir,  Mo- 
ther, Covenant,  Executors,  Attorney, 
Steward,  Joint-tenant. 

of  a   woman,  made  before  marriage,    binds  her  after 

taken  hufband,   123. 
by  a   copyhold   for  life,  where  the  widow  entitled  to 

free  bench,  that  another  fhall  hold  and  enjoy  during 

his  own   and   the  life  of  his  wife,  decreed  in  equity, 

129— 131. 
not   performed  by  one  party,  he  ought  at  law  to  pay 

the  other  fuch  damages,  as  he  fuirains  by  the  ne- 

gletf,   137. 
entered   into   upon   a  fuppofition  of  a   right,    or  of  a 

doubtful  right,  will   be  binding  in  equity,  although 

the  right  turn  out  to  be  on  the  other  fide,  142 — 144. 
But  the   parties   muft  be  acquainted  with  the  na- 
ture of  the  information  they  call  for  refpeding 
fuch  right,  144 — 146. 

Vide  Wager  Contracts. 

for  purchafe,  not  invalidated  by  reafon  of  a  variation  in 

circumftances 


INDEX. 


circumftances,  if  not  fuch  at  which  the  party 
ticularly  aimed,  and  for   which  he  iiipulated   parti 
cularly,   147. 

Examples,  148 — i£T. 
executed  and  executory,  are  diftinguifhable  in  refpec 

of  the  fubjects  they  may  af7e£t,   152. 
executed,    v»  ill  not  attach   upon  things   of  which  th 
perfon  contracted   is   not   in  pofleilion,    actually  0 
potentially,  152 — 158. 
Examples,   153. 
executory,  requiring  fome  new  a&  to  give  them  per 
fe&ion,  will  attach  on  a  fubjecl:  wherein  the  perfoi 
contracting,  has,  at  the  time,  no  vefted  intereft,  159 
Contra,  if  no  new  a&  to  be  done,  159. 

Vide  Grant,  Lessee,  Covenant. 

to  perform  things  naturally  impofiible,  is  void,  160,  i6t 
Diftincl:ion   between   things    naturally    impofiible. 
and  thofe  which  are  only  impofiible,  to  the  par- 
tics  contracting,    by  reafon  of  their  particulai 
circumftances,   161. 

Vide  Court  of  Equity. 


Damages. 

u  impofiible,"  its  fignification  fn  equity,  163. 

muft  be  not  only   naturally   poflible,  but  alio  morally! 

fo,   164. 
to  do  a  thing  in  itfelf  unlawful,  is  void,  164,  5. 

In   what  fenfe  things   may  be  deemed  unlawful, 
165—175. 
*s   reftriclive  of  trading  in  any  particular  way  in  gene-  j 
ral  throughout  England^  are  unlawful,  and  therefore 
void,   166. 
not  to  exercife  a  trade  within  a  limited  period,  void, 
167. 

Contra,   if,  not  to  trade  within  a  certain  place, 

167,  8. 
But  it  mull  be  entered  into  for  a  fufiicient  confi--; 
deration,  which  it  is  be{t  fhould  appear  upon 
:he  face  of  it,   168,  9. 

and 
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iJ  a  bond  if  for  thefe  purpofes,  analogous,   170,  I, 

Vide  Equity,  Court  ^Assumpsit. 

loniacal,  void,  177. 

militating  againit  the  principles  of  morality  and  pub- 
lic decorum,  are  void,  182,  183. 

Vide  Wager. 

having  a  fraudulent  object  in  view,  are  void,  185. 

As  to  cheat  government,   185. 
to  impofe  upon  third  perlbns,  though  fair  between 
the  parties,  are  unlawful,   186. 

Vide  Auction, 

bfpecling    things    prohibited    from    being   fubjedts   of 
contract  by  ftatute  law,  void,   186. 

Vide  Bond. 

or  more  than  legal  intereft,  is  void  by  12  Anne^  flat.  2. 

cap.  16.  188. 

y  a  bankrupt,  or  any  perfon  on  his  behalf,  to  pay  a 
creditor  for  figning  his  certificate,  void,  188,  9. 

Although   the   money  paid  be  for  the  benefit  of 

creditors,    191  — 194. 
Exception,   194,  5. 
for  infuring  lottery  tickets,  void,   195. 
to    induce    the    omiflion  of   fomething,    the   doing  of 
which  is  a  duty  in  the  perfon  with  whom  it  is  made, 
is  unlawful  and  void,   195. 

Vide  Sheriff. 

to  encourage  unlawful  a&s  or  omiflions,  is  void,  196. 
Vide  Bond,  Assumpsit,  Wager. 

refpecling  things  prohibiten1  to  be  contracted  about,  are, 
in  fome  inftances,  fuftered  to  prevail,  after  they  have 
been  executed,  201. 

Vide 


INDEX. 

.^ohibiticns,  Gaming,  Money, 
Bankrupt,  Lottery. 

to  do  unlawful  acfc  may  be  refcinded,   : 

rom  the  fecurity   for    perform ance  of  i 

—  - 

nuity  Act. 

cr  agreement  verbal,  not  determined  or  extinguifhr 
it  into  w:  B — 221. 

which  is  ufelefs,  is  void,   231. 

g   the  intereft  or  feelings  of  a  third 
perfon,  232,  3. 

.  Wagering,  Contract. 

wantonly  tending  to  the  introduction  of  indecent  evi- 
r,  void,   233. 
tinguifhed  into  executed  and  executory,  234. 
.  :eir  fevera!  natures  defined,  234,  5. 

-ble  to  all  right?,    real,    perfonal,  and  mixt, 

or  feveral  natures,  236. 
defined,   236. 

236. 

Vide  Tythe?,  Recitals,  Exception, 
Covenant,  Lease. 

.nt,  Action 
upon  the  Cafe. 

e,  defined,  245 — 258. 

Vide  Bailment,  Grant,  Leasee. 

?,  or  abfclute,  or  conditional,  258. 
.    nature,  259. 

b,  259,  260. 
mndirinml       ith  :  1. 

-TIONS. 

s,  are  written,  or  underwritten,  269. 

Foundation  of  the  above  diftinction,  269,  270. 

the 


INDEX. 

ie  con  {iteration  of  which   is  an  a£t.  that  will  produce 
the  compromife  of  an  intended  law  fuit,  will  fupport  >» 
an  action  at  law,  or  a  fuit  in  equity,  303,  4. 

,  confidered   as   fuch  in  equity,  ariling  out  of  inftru- 
ments  having  a  different  effect  at  law,  313 — 329.  . 

Vide  Equity,  Court  of. 

lay   be   made  out,  in  equity,  by  proving  it  pofitlvel^ 

3J9- 

_____--_---  circumftances,  from  the  na- 
il  ture  of  which  equity  will  infer  an  agreement,  320. 

Vide  Equity,  Court  of. 

nav  be  made  out  in  equity,  by  proving  an  inftrument, 
from  the  nature  of  which,  equity  will  infer  an  agree- 
J   ment,  323,4. 

Vide  Consideration. 

is  it  was  defined  by  the  Roman  law,  what,  334,  5. 
divided,  by  that  law,  into  nominate  and  innominate, 

335- 

ounded  upon  a  prior  moral  obligation,  is  not  nudum 
paflum,  351. 

Vide  Nudum  Pactum. 

mav,  at  any  time  before  it  is  to  be  executed,  be  re- 
scinded by  the  parties,  if  no  third  perfon  concerned, 
412. 

"Vide  Exchange,  Lease,  Agreement. 

may,  in  fome  cafes,  be  refcinded  by  one  of  the  parties, 

alone,  415. 
executed  and  confummatei  if  in  the  power  of  a  third 

perfon,  or  contingency  to  give  it  perfection,  cannot 

be  refcinded  by  the  parties,  415,  416. 
'cannot  be  annulled  after   the   time   for   performing    it 

patted,  but  it  may  be  releafed,  416. 

Vide  Release. 

diflblved,  and  the  party  under  obligation  difcharged, 

if 


:: 


■ 
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Examples,  447,  8. 
------...  by  any  collateral  -fatisfa&ion  agreed 

upon,  45  r. 

But  the  a^  of  a  third  perfon  will  not  vary 
it,  ibid. 
how  enforced. 

Vide  Executory  Contracts. 

not  properly  fraudulent,  in  the  fenfe  of  deceit,  may 
be  relieved  againft  on  the  ground  of  inequality  and 
impefed  hardfliip  on  one  party,  2  vol.  145— 149. 

Vide  Covenant,  Necessity. 

infected  with  fraud  on  the  face  of  it,  is  void  at  law,  as 
well  as  in  equity*,  2  vol.  149. 

Vide  Particeps  Criminis,  Maxim, 
Inadequacy  cf  Price. 

from  which  it  is  prima  facie  felf  evident,  that  one  of 
the  parties  muft  have  been  entrapped,  will  not  lup- 
port  an  action,   2  vol.  1  59. 

void,  on  the  ground  or  fraud,  is  both  at  law  and  Ml 
equity  conlidered  as  a  fecurity,  to  the  the 

real  value  of  the  thing  contracted  about,  2  vol.  159. 
160. 

entered  into  under  the  impulie  of  fear. 

Vide  Fear. 

s  originally  oppreffive,  as  well  as  thole  gained  through 
fear,  may,  by  fubfequent   avSls  of  the  party  impofed 
upon,  be  rendered  binding,   2  vol.  163,  4. 
As  by  confirmation,  ibid. 

Contra,     if   confirmation    fraudulently    obtained, 
ibid.  164. 
fraudulent,  as  againft  third  perfons,  parties  to  an  c: 
nal  contract,  but  not  fo  to  the  fraudulent  agreement. 

Vide  Fraud. 

or  agreement  underhand,  although  procured  atter 

riage,  if  made  in  fraud  of  a  third  peri'on,  will  be  let 
afide  in  equity,    1  vol.  i~i,  3. 

Vol.  II.  '   M  Same 
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Same  law  as  to  a   wife  deceived  by  her  hufband, 

ibid.   173. 
Or  on  the  hufband,  ibid.    174. 
And   in  thefe  cafes  of  underhand  agreements,  in 
cafe  of  marriage,    a    perfon,     though  particeps 
aiminisy    and   not  urged   to   what   he   does  by 
neceffity,  will  ncverthelefs  be  allowed  to  avoid 
his  own  acts,  2  vol.  174,  5. 
But   a  diftin£fcion   is  taken  where  the  agreement 
is   made   between    the   hufband  and   wife  only, 
and  no  third  perfon  is  impofed  upon,  ibid.  175,  6. 
in  fraud  of  a   third  perfon,  /.  e.   where  there  is  actual 
fraud,  cannot  be  rendered  binding  by   a  fubfequent 
promife  or  ratification,  ibid.  176. 
-  —  _  -  _  _  is  not  bettered  by  being  aiTigned  over 
to  creditors,  2  vol.  176,  7. 

Exception  to  the  above  rule,  ib^d.  177 — 181. 

Vide  Catching  Bargains. 

entered  into  under  an  undue  influence,  and  under  cir- 
cumftances  from  whence  it  may  be  inferred,  that  one 
party  had  an  advantage  over  the  other,  will  be  fet 
afide  in  equity,   2  vol.  189,  190. 

to  abide  by  the  decifion  of  a  court  of  equity  on  the  merits- 

Vide  Court  of  Equity. 

refpecting  an  eftate  directed  to  be  fold  before  a  matter, 

will  be  void,  2  vol.  191,  2. 
to  ftifle  a  profecution  for  felony  unlawful,  and  cannot 
be  executed  in  equity,  2  vol.  192,  3. 

Contra,    as  to   an    agreement    reflecting    fraud, 

ibid. 
Sed  quare,  for  the   cafe  (rated   in   fupport  of  this 
diftindtion,  does  not  go  that  length,  2  vol.  193 
—  195. 
entered  into  by  truftees  in  behalf  of  themfelves. 

Vide  Bargains. 

may  be  fet  afide,  in  equity,  by  reafon  of  miftake, 
where  the  point  miftaken  is  the  caufe  of  the  agree- 
ment, 2  vol.  196,  7. 

Vide  Ignorance  of  Value,  Surprize, 

Misap* 


INDEX. 

Misapprehension,  Concealment. 

refpedling  perfonal  things,  and  laying  in  damages,  is 
remediable  in  law  only,  and  not  in  equity,  2  vol.  215. 

Vide  Equity,  Courts  of 

to  merit  the  interpolation  of  a  court  of  equity  in  its 
favor,  muft  be  fair,  juft,  reafonable,  bona  fide% 
certain  in  all  its  parts,  mutual,  ufeful,  made  upon 
a  good  or  valuable  confederation,  not  merely  volun- 
tary, confident  with  the  general  policy  of  a  well 
regulated  fociety,  and  free  from  fraud,  circumvention, 
or  furprize,  2  vol.  221. 

Vide  Concealment,  Misconception. 

entire,  and  inequitable  in  part. 

Vide  Equity,  Court  of. 

unreafonable,  exorbitant,  and  made  with  a  perfon  of 
weak  intellects,  will  not  be  fpecifically  decreed  in 
equity,  2  vol.  227,  8. 

Vide  Exorbitancy  of  Price. 

upon  equal  terms  at  the  time  when  it  is  entered  into, 
will  be  carried  into  execution  fpecifically  in  equity, 
however   unequal  it  may  become  afterwards,  2  vol, 

232'3-  .  ,    t. 

not  being  made  bona  fide •,  is,  in  equity,  a  good  objec- 
tion to  its  not  being  carried  into  execution  in  fpecie, 
2  vol.  233. 

Vide  Uncertainty,  Mutuality. 

merely  voluntary,  and  without  confederation,  will  not 
be  executed  in  fpecie,  in  equity,  2  vol.  242,  3. 
Contra,  if  it  be  for  a  juft  caufe,  ibid.  274. 

Vide  Covenant,  Consideration. 

parol,  and  without  confederation,  importing  a  truft, 
fpecifically  carried  into  execution  in  equity,  2  vol. 
257,  8. 

M  2  tending 
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tending  to  encourage  extortion,  or  promote  inebriety, 
will  not  be  decreed  in  fpecie,  in  equity,  2  vol.  259, 
260. 

Vide  Specific  Execution. 

not  waived  by  laying  dormant,  if  a  good  reafon  af- 
figned,  2  vol.  260. 

by  tenant  for  life,  though  fubjecting  him  to  be  called 
to  an  account  for  wafte,  decreed,  in  equity,  to  be 
by  him  fpecifically  executed,  2  vol.  272,  3. 


CONSTRUCTION 

of  contracts  and  agreements,  defined,  370. 

-.  ought  not  in  any  cafe  to  carry  either 

beyond  the  intent  of  the  parties  to  them,  at  the 
time  of  their  entering  into  fuch  contract  or  agree- 
ment, 370—372. 

Vide  Rent  Charge,  Term,  Intention. 

of  the  words  of  a  contract,  (hall,  in  equity,  be  fuch  as 
will  give  it  effect  to  the  full  extent  intended,  if  they 
will  in  any  way  bear  it,  372. 

Vide  Trust. 

of  a  contract,  as  to  the  manner  of  its  operation,  may 
vary  according  to  accidental  circumftances  falling 
out  after  it  is  entered  into,  and  before  its  com- 
pletion, 380. 

-  -  —  —  may   vary,   according  to  the   manner  in 
which  it  is  carried  into  effect,  380,  1. 
the  fame  words    in   the    fame   inftrument  may  be 
various,  if  they  are  applied  to  different  fubjects,  ac- 
cording to  the  nature  of  each  fubject,  381,  2. 

Vide  Words. 

which  fuppofes  the  maker  of  the  inftrument  expounded 
to  intend  an  abfurdity,  is  not  to  be  favoured,  389. 

Vide  Covenant,  Money,  Value,  Deeds. 

CONTINGENT 


INDEX. 

CONTINGENT    REMAINDER. 
Vide  Surrender. 

COPYHOLD. 

Vide  Ancestor,  Contract,  Covenant, 
Equity,  Courts  of 

COPYHOLDER 

's  widow  bound  by  his  agreement,  and  may,  in  confe- 
quence  thereof,  lofe  her  free  bench,  2  vol.  57. 

CORN 

cannot  be  attached  in  fhocks,  176,  177. 
unfhocked,  not  diltxainable,  355,  356. 

COURT  of  Chancery. 
(vide  Chancery,  Court  of) 


— __  - -^ — j j  j j —  ^ — j — jt 

2  vol.  9. 
fir  ft  began  to  ifilie  procefs  in  rem^  in  the  time  of  James 

the  Firft.  ibid. 


as  court  of  equity,  primarily  decreed  in  perfonam  only, 

2  vol.  9. 

ft  began 

the  Firft,  lDia. 
will  proceed  to  a  decree,  if  either  the  perfon  or  eftate 

are  within  its  jurifdi&ion,  2  vol.  9,  10. 

Vide  Equity,  Court  of 

COURT  of  Equity. 
Vide    Equity,    Court   of. 

COURTS    of  Law. 
Vide  Law,  Courts  of 

COVENANT. 
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COVENANT. 

(Vide  Infant.) 

entered  Into  by  a  woman,  before  marriage,  binds  her 
after  taken  hufband,   123. 

that  leffee  (hall  have  the  corn  growing  on  the  land  at 
the  end  of  the  term,  is  a  good  covenant,   156,  157. 

to  ftand  feifed  of  lands  to  be  after  purchafed  to  the  ufe 
of  another,  is  void,   159,  160. 

of  the  leflbr  may  take  effect,  as  a  conftru£tive  agree- 
ment by  the  lefTee,  241,  242. 

parol,  taken  as  an  agreement,  244,  5. 

for  quiet  enjoyment,  covers  only  lawful  incumbrances, - 

3/9* 
the  import  of  which  is  doubtful,  may  receive  a  conftruc- 

tion  from  the  a£b  of  the  covenantors,  385 — 387. 

for  quiet  enjoyment  will  not  be  broken  by  any  ejectment 
brought  by  a  ftranger,  for  fuch  conftruclion  would 
be  to  intend  an  abfurdity  in  the  covenantor,  390. 

to  fave  harmlefs  againft  all  perfons,  underftood  againft  a 
lawful  entry,  upon  the  fame  principle, '390. 
Contra,  if  againft  a  perfon  certain,  ibid. 

in  a  deed  to  fave  a  forfeiture,  in  nature  of  a  condition 
or  defeazance  in  a  bond,  fhall  be  conftrued  favorably 
for  the  covenantee,  398,  9. 

conftrued  according  to  the  general  intent,  as  it  appears 
in  the  context,  403 — 405. 

the  performance  of  which  is  prevented  by  the  com- 
mand of  the  covenantee  is  difcharged,  418,  419. 

not  difcharged,  by  delivering  up  the  deed,  if  not  re- 
leafed,  425,  6. 

Vide  Accord. 

if  becomes  impoflible  by  the  acT:  of  God,  difcharged, 
446—8. 

But   if  the  intent  can  be  performed,  it  (hall,  448 
—450. 
at  common  law,  entitled  the  covenantee  on  breach  to 
damages  only,  2  vol.  2. 

as 
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as  to  specific  execution  thereof  in  equity. 

Vide  Equity,  Court  of. 

to  inveft   money   in  land,  may  be  fatisfied  by  a  devife 

of  equal  eftimation,  2  vol.  125,  6. 
_^„--  -._.-__»_-_  by  the  covenantor 
flittering  lands  of  equal   value   to   defcend,    2    vol. 
126,  7. 

Further  obfervations  on  this  head,  ibid.  127 — 129. 
But   the  lands   purchafed    muft    be    of  the    fame 
nature  as  thofe  ftipulated  to  be  bought,   2  vol. 
12.7,  8. 
Money   devifed,    no    fatisfacrJon    for    iuch   land, 
2  vol.  128. 
to  invert  money  in  land,  will  attach  upon  lands  bought 
at  feveral  times,  under  the  notion  of  being  purchafed 
in  part  performance,  2  vol.  129  — 131. 

But  this  lien  will  not  follow  fuch  purchafed  lands 
into  the    hands    of  purchafors  or  mortgagees, 
2  vol.  131,  2. 
Contra,  in  the  hands  of  a  devifee,  2  vol.  132. 
And  fuch  purchafed  lands  will  not  be  fubje£t  to 
the  debts  of  the  covenantor,  2  vol.  132,  3. 
to  fettle   lands  on   the  covenantor's  heir,    will   attach 
upon  lands  defcending  upon  him  from  that  anceftor, 
2  vol.  133,  134. 

Quaere,    if  not  as   an  intended   performance,  and 

not  as  a  lien,  ibid.  134,  5. 

to  turn  intereft,  on  a  mortgage,  not  paid  into  principal, 

relieved  againft  in  equity  as  fraudulent  in  the  (snC^ 

of  impofed  hardiliip,  2  vol.  14.6,  7. 

againft  the. flat utes  of  ufury,  will  be  relieved  againft  in 

equity,  2  vol.  148,  9. 
operating  by  way  of  penalty. 

Vide  Contract. 

in  a  leafe,  that  lefiee  (hall  refide  on  the  eftate,  will 
not  be  relieved  againft  in  equity,  as  penal,  2  vol. 
209—212. 

to  convey  copyhold  to  fc  baftard  child,  will  not  be  car- 
ried into  fpecific  execution  in  equity,  being  merely 
voluntary,  2  vol.  243. 

on 
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on   which,  an  action  at  law   will   lie  to  recover   real 

damages,    not    deemed    voluntary    in    equity,    ibid. 

251—254. 
by  hufband,  that  he  and  his  wife  (hould  levy  a  fine, 

decreed,  in  equity,  to  be  executed  fpecifically  by  the 

hufband,  2  vol.  171,  2. 


CREDITOR 

agreeing  to  take  Iefs  than  his  debt,  if  paid  at  a  day, 
his  debtor  will  not  be  relieved  againft  paying  the 
whole,  if  the  debtor  fails  of  payment  at  the  day, 
2  vol.  213. 

Contra,  if  any  new  fecurity  given,  ibid.  214. 

CREDITORS. 
Compofition  with. 

Vide  Fraud  Contract. 


DAMAGES 

may  be  recovered  againft  a  man  undertaking  fomething 
morally  not  within  his  power,  162,  163. 


DAY 


given  for  payment  of  a  debt. 

Vide  Consideration 


DEEDS. 

(vide  Non-sane  Memoir e.) 

feveral,  made  at  the  fame  time,  to  effect  one  object, 
fhall  be  conftrued  as  one  aflurance,  410,  411. 

DEVISE 
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DEVISE. 

(vide  Will.) 

by  infant  of  his  perfonal  eftate,    may  make  his  bond 

good,  37. 
made  in   execution  of  marriage  articles,    muft   purfue 

them  ftri&ly  according  to   their  legal  conftruclion, 

2  vol.  55. 

DISTRESS,   Power   of 
(vide  Rent-Charge) 

DO     U  T     D  E  S, 

in  the  Roman  law,  defer ibed. 

DO    UT    FACIAS, 

in  the  Roman  law,  defcribed,  336,  7. 

DRUNKENNESS 
no  ground  for  refcinding  a  contract  or  agreement,  29. 
Vide  Equity,  Courts  of. 


Contra,  if  occafioned  by  management  or  contri 
ance  of  the  perfon  contracted  with,  30. 


E    L    E    C,  T    I    O    N. 
Vide  Heir. 

EQUITY. 
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EQUITY,    Courts   */> 

will  relieve  a  weak  man  from  his  contract,  if  pracfcifed 

upon  by  impofition,   31. 
or  harafied,  or  rendered  uneafy,  32. 
will  afiift  creditors  in  making  the  feparate  property  of 

the   wife,    liable    to   the  fatisfa&ion  of  their  debts, 

102,  103. 
will  not  make  a  decree  againft  a  feme  covert,  having 

feparate  eftate,    for   payment    of    a    fum'of    money 

generally,  104,  105. 
will  decree  the  heir  of  tenant  in  tail  having  power  to 

leafe,  to  carry  into  execution  a  covenant  for  a  leafe, 

127,  £28. 

.     Vide  Joint-tenant,  Contract. 

carry   into  execution  a  contract  for  lands  ftated 

to  be  tythe  free  in  particular,  although  the  lands  be 
fubjecl:  to  tythes,  on  an  abatement  of  price,   148. 
So,  if  the  particular  ftate  a  manor,  and  there  be 

not  one,  149. 
Contra,  if  exprefsly  ftipulated   that  the  lands  are 
tythe  free,  or  that  there  is  a  manor,  150. 
will  not  decree  a  fpecific  execution  of  a  contract  by  a 
man,  to  fell  eftates  that  are  the  property  of  another, 
161. 
in  deciding  on  bonds  to  reftrain  trading,  advert  to  the 
object   of  the  bond,    whether  damages  or  a  penalty 
was  intended,    1 7  I,  2. 
will  not  retain  a  bill  for  an  allowance  for  attending  as 
a  pufrer  at  au&ions,  186. 

Vide  Frauds  Statute  of,  Master  in  Chancery^ 
Purchaser,  Sale,  Solicitors,  Specific 
Execution. 

confider  themfelves  as  not  retrained  by  the  ftatute  of 
Frauds,  from  carrying  parol  agreements  fpecifically 
into  execution,  when  there  is  no  danger  of  fraud  or 
perjury,  292—312.  _  J 

will  carry  an  agreement  into  fpecinc  execution,  though 
not  in  writing,  if  it  be  confeffed  bv  the  defendant, 
292—294. 
J  Vide 
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Vide  Parol  Agreement. 

^  -  -  not  decree  the  fpecific  execution  of  a  parol  agree- 
ment,  given  in  evidence  to  rebut  fraud  attempted  to 
be  pracWed  in  enforcing  a  written  agreement,  294-,  5. 

will  decree  the  fpecific  execution  of  a  parol  agreement 
part  performed,   295 — 312. 

Vide  Performance:. 

,_.__•_.,._-._--.--,.-  of  a  marriage 
treaty,  for  payment  of  a  portio:*,  written  but  not 
figned  by  the  parent  of  one  of  the  parties,  who 
holds  back  fraudulently  with  intent  to  entrap  the 
parties  into  a  marriage  without  the  portion,  298, 
299. 

will  decree  the  fpecific  performance  of  an  agreement 
made  out  by  a  letter  under  the  hand  of  a  third  per- 
fon,  if  proved  to  be  written  with  defendant's  af- 
fent,  299. 

will  infer  an  agreement,  from  any  written  inftrument, 
expreffing  the  intent  of  the  parties  to  ftipulate  for 
fomething  collateral  to  that  which  the  inftrument 
itfelf,  prima  facie ,  import?,  313,  314. 

Vide  Bond,  Warrant  of  Attorney. 

will  imply  an  agreement,  from  a  fecurity  releafed, 
difcharged,  or  defective  in.  law,  where  fo  to  doy 
will  produce  juftice  between  the  parties,  314 — 317. 

Vide  Assignment,  Chose  in  Aclion^ 
Award. 

will  imply  an  agreement,  by  one  holding  a  benefit 
under  a  leflee,  to  join  him  in  renewing,  the  leifee 
undertaking  to  fecure  to  him  who  holds  under  him 
the  fame  benefit  under  the  new  leafe,  320. 

Vide  Contract. 

will,  by  intendment,  prefume  circumftances  to  have 
conftituted  part  of  an  agreement,  the  exiftence  of 
fuch  circumftances  being  abfolutely  neceiTary  to  have 

effefted 
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effected   the  manifeft  intent  of  the  parties,  although 
no    pofitive  evidence  of  their   exiftence   is   extant, 

.324>5- 

wiD,    from   a   fubfequent  tranfac"tion,    raile    an    agree-  - 
ment  accefibry  to  a  precedent  transaction,  where  cir- 
eumitances  warrant  fuch  an  inference,  325—329. 

Vide  Receipt. 

will  not,  unlets  under  particular  circumttances,  decree 
the  Specific  execution  of  a  covenant  under  feal,  if 
merely  voluntary,  341,  2, 

confider  the  eftabliinment  of  the  peace  of  a  family, 
as  a  good  consideration   to   fupport  an   agreement, 

362>3- 
-----  the  compromise  of  a  doubtful  right,  a  good 

foundation  of,  and  confederation  for,  an  agreement, 

363.  4- 
will  compel  the  execution  of  a  voluntary  contract,  when 
it  is  a  meafunng  caft  between  an  executor  and  heir 
at  law,  in  favor  of  the  heir,  369. 

Vide  Interpretation-. 

will  relieve  parties  againft  their  words  ufed  in  contracts, 
when  they  would  otherwife  operate  in  events,  which, 
could  they  have  been  forefeen,  would  have  been 
excepted/393,  4. 
Will  decree  the  fpecific  execution  of  a  parol  agreement, 
in  part  executed,  the  object  of  which  is  to  alter  a 
written  agreement,  428,  9. 

But  a  very  clear  proof  of  fuch  parol  agreement 
will  be  required,  429,  430. 
thet  cbfervation  on  this  fubjedt,  ibid. 

Vice  Parol  Evidence. 

n   to  aflume  a  jurifdi&ion  as  to  the  fpecific  perfor- 
ce  of  agreements   in   Edward    the   4th's    time, 
2  vol.  4,  5. 

t  their  jurisdiction  therein  was  not  fettled  until 
Charles  the  2d's  time,  2  vol.  6,  7. 
.  can  decree  a  fpecific  execution  of  agreements, 

7,  8. 

Vide 


INDEX. 


Vide  Court. of  Chancery. 

collaterally,    and    in   confequence    of    an    agreement, 

judges  concerning   matters  not  originally  within  its 

jurifdi&ion,  2  vol.  10. 
will  decree  any  contract  that  ought  \nforo  confcienti/e  to 

be  performed,  2  vol.  10,  u. 
-  -  -  —  an  agreement  with   a  fecond  wife,  notwith- 

ftanding  there  be  a  firM:  wife  living,  2  vol.  ibid, 
will  not  decree  alimony,  but  will   decree  an  agreement 

for  a  feparate  maintenance  in  nature  of  it,  2  vol.  1 1 . 
will   decree  an  agreement  refpe&ing  copyholds,  2  vol. 

I2>  J3- 

------  in  fome  cafes,  where  there  is  no  remedy 

at  law,  2  vol.  14,  15. 
exercife  a  difcretion,  in  cafes  of  agreements,  and  con- 
fequently  if  there  be  any  material  objections  to  car- 
rying an  executory  contract  into  execution,  2  vol. 
14 — 16. 
will  not,  unlefs  in  particular  inftances,  decree  a  fpeciftc 
execution  of  an  agreement  whereon  damages  cannot 
be  recovered  at  law,  2  vol.  16. 
Inftance  of  an  exception,  ibid. 
Farther  obfervations  on  this  head  of  Equity,  2  vol. 
17—19. 
require,  that  he  who  applies  for  their  aid,  fhall  have 
performed  all  that    was  contracted   for  on  his  part, 

2  Vol.  19. 

Nor  will  his  having  been  prevented  by  the  ac~T.  of 
God,  be  any  excufe  for  not  having  done  fo,  if 
he  had  time  to  accomplifh  it,  2  vol.  20,  j. 
The   practice    of   courts    of  equity  and   of   law, 

fimilar  in  this  refpeft,  2  vol.  21,  22. 
Exception,    where  the  party  coming  for  aid  has 
performed   part  of  his   agreement,  and  is  in  no 
default,  is  not  xnjlatu  quo^  2  vol.  22 — 26. 
take  a  difference,  in  refpecl:  to  carrying  into  execution 
agreements  on  marriage,  and  other   agreements,  in 
refpeCr.  of  the   rule  above-mentioned,    as   to  perfor- 
mance being  (hewn  on  the  part  of  the  perfon  applying, 
2  vol.  26 — 28. 

Exception  to  this  exception  as  to  marriage  agree- 
ments, 2  vol.  28 — 31. 
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will   decree   part  of  an  agreement,    where  other   part 
of  it   is   rendered    illegal   by  the  legiflature,  betweM^ 
the  time  of  entering  into   it,    and  its  performance,  . 
2  vol.  31—33. 

will,  where  the  entire  performance  of  an  agreement 
is  prevented  by  the  act  of  God,  or  accident,  deer  J 
a  part  performance,  if  the  vendee  is  fatisfied  therewith, 
2  vol.  33,  34. 

Vide  Purchaser. 

decree  a  fpecific  execution  of  contrails  and  agree- 
ments for  fale,  &c.  upon  the  principle  that  the  ven- 
dor, &c.  is,  by  virtue  of  the  contract,  become  a 
truftee,  2  vol.  38. 

on  application  for  a  fpecific  performance  of  covenants, 
decree  it  or  not,  according  as  the  intention  of  the 
parties  appears  to  have  been  to  rely  and  depend  upon 
the  fecurity  of  the  covenant  only,  or  otherwife, 
2  vol.  38 — 40. 

Vide  Intent. 

confider  a-  vendor  under  an  executory  agreement,  as  a 
truftee  for  the  vendee  ;  and  all  perfons  having  claims 
upon  him  (the  vendor)  as  fubject  to  the  confequences 
that  follow  from  that  inference,  2  vol.  57,  8. 


Vide  Bond  Creditor,  Judgment  Credi-  \ 
tor,   Mortgagee,    Vendee,    Money, 
Land. 

—  -  -  -  money  contracted  to  be  laid  out  in  land, 
as  land,  and  vice  verfa,  2  vol.  83,  4. 

Vide  Executors. 


But  this  rule  of  equity  only  applies  where  the  con- 
tract to  do  either  is  pofitive;  for  if  there  be  a 
power  of  election  in  one  of  the  parties,  fome 
ciicumftance  muft  be  that  evinces  an  election 
made,  or  the  fund  will  be  taken  in  its  proper 
ibape,  2  vol.  84,  5. 


And 
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And  the  agreement  which  effects  the  tranfpofition, 
muft  be  fuch  us  the  parties  are  entitled  to  carry 
into  execution  in  a  court  of  equity,  2  vol. 
85,6. 

Vide  Money,  Courts  of  Law. 

will   decree   the   fpecific    execution   of  an   agreement, 
notwithstanding  the   infertion  therein  of  a  penalty 
in  cafe  of  non-performance,  2  vol.  136,  7. 
Exception,  if  the  object  of  the  agreement  be  da- 
mages only,  2  vol.  137,  8. 

-  -  -  -  ,  if  new  matter  come  out  refpecting  an  agree- 
ment, againft  which  a  decree  has  been  made,  fup- 
port  the  agreement  on  an  application  by  other 
parties  not  bound  by  the  former  decree,  2  vol. 
138—140. 

,  if  a  queftion  of  fact  arifes  on  a  bill  for  fpecific  exe- 
cution of  an  agreement,  direct  an  iflue  at  law  to 
afcertain  it,  2  vol.  140,  1. 
will,  on  an  agreement  for  a  purchafe  of  land,  take 
care  that  there  are  ufual  covenants  in  the  convey- 
ances, if  fo  ftipulated,  2  vol.  141,  2. 

Contra,  if  the  contract  refpect  a  perfonal  thing, 
ibid. 

-  -  -  -  decree  a  lofing  as  well  as  a  beneficial  bargain, 
2  vol.  142. 

relieve  againft  unreafonable  contracts  or  agree- 
ments, 2  vol.  143. 

On  refunding  what  has  been  bona  fide  paid,  and 
making  allowances  for  improvements,  fcsY.  ibid. 

Vide  Unreasonableness,  Fraudulent, 
Contract. 

will,  on  relieving  againft  an  inequitable  advantage 
taken  in  a  bargain  by  one  party,  decree  fuch  partv 
to  refund  what  he  has  received  more  than  is  due, 
2  vol.  151. 

will  not  fet  afide  a  bargain  on  the  ground  of  inadequacy 
of  price. 

Vide  Inadec^uacy  of  Price, 

will  relieve  againft  a  contract  entered  into  under  the 
impulfe  of  fear. 
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will  rectify  errors  in  their  proceeding,  ncc  •• 

any  agreement  of  the  parties  refpecrjng  mem,  2 

19c 
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recoverable  at  law,  to  waive  it,  2  voL  1 
w  ill  not  fuller  any  advantage  to  be  taken  of  a 

if  the  *■»«*—*-  of  a  contract,  may  be  obtained 
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-------  where  cooipen&rion 

made,  ib 

fkmhmj  viae  mt  ^reemtiM   ::e~i:es  by  ^r* 

penalty,   unlets  compeafericn  can  be  made  in 

Same  rule,  where  contract,  though  it  ieems 
imrnat  bf  my  el  psarit^  -:c>  nat  leawj 
:  ,     :  :    2:- — ;:z. 

So  it  is  where  a  condition,  though  pen*. 
is  voluntary,  and  in  favor  of  me  party  to 
.  2  voL  213,  214. 

will  relieve  againft  the  penalty  of  a  bond  for  per: 


of  1  mi  ■mil j  ifrer  lending   :ne   pirties  to 
trial  at  law,  to  skt  damages,  2  vcl.  214. 

decree  the  performance  of  a  contract,  refpecl- 
ing  perioral  things,  if  the  agreement  be  denied,  and 
-  :  id  to,  2  vol.  216. 


Contra,  if  the  relief  be  not  demurred  to,  but  : 

defendant  anfwers,  2  voL  2 
And  if  the  agreement  be  denied  in  the  anfwer, 

and  proved  by  one  wknds  only,  the  court  •.- 
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proper  Uf 
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though  it  refer  to  i: 

----- -  though  one  party  be 

goal,  if  it  be  done  in  a  rair  manner,  2  voL  itS. 

jc  irzti<£  cooctnsec,  i  eo- 

.  inent,  aitbc*. ; 
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wtil  decree  a  Specific  execution  of  a  com 
fbndir: 

aid  of  others,'  perioral  what  be  has 
ftipnh&rd,  2  to! 
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„..--...-..-.---  notwithstanding  the 
time  limited  for  performance  of  it  is  elapfed,  2  vol. 

272,  3- 
will   decree  the  fpecific  execution  of  a  contract  made  t 
with  a   perfon  who   afterwards   becomes    a    lunatic,  , 
againft  the  truftees  of  an  eftate  contracted  about  by  , 
him,  2  vol.  273,  4. 

Contra,  if  the  legal  eftate  in  himfelf,  ibid. 

Vide  Contract,  Voluntary,  Specific 
Execution. 


ERROR 
efTential  in  contracts,  its  nature,  150,  151. 

EVIDENCE 

of  an  agreement  in  equity. 

Vide  Equity,  Court  ©/"Contract. 

at  law,  and  in  equity,  generally  governed  by  the  fame 
rules,  438. 

EXCEPTION 

In  a  deed  indented,  is  an  agreement,  238— 24O. 
Obfervations  hereon,  ibid. 

EXCHANGE 

of  land,  by  deed,  may,  before  entry,  be  annulled  by 
deed,  413. 

EXCHANGE©/  Goods, 

whence  it  arofe. 

EXECU. 


INDEX. 


EXECUTORS 

of  every  perfon  implied  in  himfelf,   128.  402. 

and  teftator  efteemed  fo  far  the  fame  perfon,  that  the 
former  may  permit  a  fet-off  to  a  debt  due  to  the 
latter,  440. 

of  the  vendor  of  an  eftate,  may,  by  bill  in  equity, 
compel  an  agreement  for  fale  to  be  fpecifically  exe- 
cuted by  the  heir  of  the  vendor,  and  the  purchafer, 
2  vol.  83,  84. 

included  in  a  truft  to  lay  money  out  in  land  although 
not  named  in  the  truft,  2  vol.  92 — 93. 


Vide  Bargain  by  Trujiees. 


EXECUTORY    CONTRACTS 

at  common  law,  were  in  general  confidered  only  as 
perfonal  fecurities,  and  the  non-performance  thereof 
entitled  the  party  injured  thereby  to  damages  only, 
2  vol.  1. 

Vide  Covenant. 

fell  under  the  jurifdiction  of  courts  of  equity,  which 
deal  with  the  corrupt  confcience  of  the  party  refuf- 
ing  to  perform  what  he  has  ftipulated,  2  vol    3. 

were,  in  fome  cafes,  enforced  fpecifically  at  common 
law,  2  vol.  4. 

Vide  Equity,  Courts  of 

are  confidered  in  equity,  as  executed  from  the  time  of 
their  being  entered  into,  unlefs  fome  other  time 
appointed  for  execution,   2  vol.  55 — 57. 

And  this  rule  extends  not  only  to  a  vendor,  but  to 
all  claiming  in  under  him,  ibid.  57. 

Vide  Copyholder,  Equity,  Courts  of. 


EXORBITANCY  of  Price, 

N  2  uncoupled 


INDEX. 

uncoupled  with   circumftances  of  fraud,    has  not  yet 
been  determined   to  furnifh  a  ground  for  a  court  om 
equity  to   refufe  to  decree  a  fpecific  execution  of  a 
contract,  2  vol.  228. 

Exception,  if  the  party  in  whofe  favor  the  price 
is  taken,  is  incapable  of  performing  his  part, 
both  literally  and  effectively,  ibid.  228 — 232. 


FACIO     UT    DES, 
in  the  Roman  law,  defcribed,  336. 

FACIO    UT    FACIAS, 

in  the  Roman  law,  defcribed,  336. 

FEAR, 

occafioned  by  unlawful  violence  by  one  party  to  a  con- 
tracl: towards  another,  is  a  good  ground  of  equity  for 
fetting  afide  an  agreement,  2  vol.  160 — 162. 

Or,  by  a  third  perfon,  if  the   party  were   cogni- 
zant of  it,  ibid, 
arifing  from   a  juft   awe   or  dread   of  a  third  perfon, 
being  a  lawful  fuperior,  and  exercifing  his  authority 
for  a  juft  end,  will  not  invalidate  a  contract,  2  vol. 
162,  3. 

Vide  Contract. 


FELONY. 

Contract  to  ftiflq  a  profecution  for  it. 
Vide  Contract. 


FEME 


INDEX. 


FEME      COVERT 

cannot  avoid  fine  on  ground  of  durefs,  22. 
cannot,    at  law,  bind  herfelf  on  her  hufband,  by  any 
contract  or  agreement  for  money  borrowed,  or  the 
like,  59,  60. 

Contra,  in  equity,  if  it  be  for  necefTaries,  &c.  6o» 
Or,  if  fhe  has  feparate  property  in  truft,  in  real 
or  perfonal  eftates  ;  of  which  a  court  of  equity 
will   take  notice,  and   give  effect  to  her   con- 
tracts refpecting  it,  ibid. 
Although   her   truftees  do  not  join,  unlefs   their 
affent  be  made  efTential  by  the  deed  creating  the 
truft,  60,  61. 
But  to  confult  the  truftees  is  always  prudent,  62. 
's  acquiefcence  in  a  court  of  chancery,  will  operate  as  a 

virtual  appointment  of  fuch  truft  fund,  ibid, 
's  engagement  affecting  the  truft  fund,  may  be  enforc- 
ed in   equity,  although  her  hufband  out  of  the  reach 
of  procefs,  62,  63. 
and  her  truftees  will  be  compelled,  in  equity,  to  apply 
the  produce  of  fuch  truft  fund  to  the  difcharge  of 
her  general  engagements,  63,  64. 
*s  agreement  with  her  hufband  refpecting  this  truft  pro- 
perty, operates  as  an  appointment,  64 — 73. 

And  the  law  is  now  held  to  be  the  fame,  although 
no  truftees  are  interpofed. 

Vide  Bond. 

may,  by   acts  done  after  coverture  determined,  render 
her  contracts,  pending  her  coverture,   efficient,    73 

may,  if  her  hufband  has  abjured  the  realm,  fue  or  be 
fucd  at  law,  75,  76. 

And  the  law  is  the  fame  if  he  be  tranfported,  76. 
Or,  if  (he  marry  an  alien  enemy,  77. 
living  as  a  feme  fole  on  a  feparate  maintenance  allowed 
her  on  a  feparation  after  marriage,  may  be  fued  on 
a  contract  for  goods  fold  to  her,  77—80. 
having  fuch  a  feparate  eftate,  and  living  apart  from  her 
hufband,  has  a  moral  capacity  of  contracting  in  the 
fame  extent  at  law,  as  if  fole*  81. 

As 
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As   by  bond  and  judgment  to  fecure  an  annuity, 

81—89. 
The   principles   of  the   adjudication  in  which  this 
point  has  been  decided,  dilcufled,  89 — 108. 
may  bind  her  hufband  by  her  contracts,  where  his  aflent 

may  be  preuimed,  93,  94. 
's  difability  to  contract,  a  fir  It  principle  of  the  common 
Jaw,  97. 

Vide  Equity  Courts  of  Law  Courts  of,  Sepa- 
rate Estate,  Separate  Maintenance, 
Contract. 

entering  jointly  with  her  hufband  into  an  agreement  for 
the  benefit  of  her  eftate,  will  be  bound  thereby,  108. 

may  difpofe,  by  will,  of  her  favings  out  of  property, 
me  has  a  feparate  intereft  in  by  aflent  of  her  huf- 
band,  in. 

aflenting  in  chancery  to  an  agreement  by  her  hufband 
to  convey  her  lands,  will  be  decreed  to  carry  it  into 
execution,   124. 

But  the  money  arifing  therefrom  in  truftees  hands, 
will  not  be  liable  to  her  hufband's  debts,  ibid. 

permitting  her  hufband  to  receive  the  intereft  of  her  fe- 
parate eftate,  is  confidered  in  equity  as  having  aban- 
doned it  to  him,  421,  2. 

But  this  may  be  rebutted  by  parol  proof  to  the 
contrary,  423,  4, 

cannot,  by  a  bare  contract  or  deed,  alter  the  nature  of 
money  realized,  2  vol.  124. 

may  come  into  the  court  of  chancery,  and  confent  to 
take  it  as  perfonal  eftate,  2  vol.  125. 

_._______---_-   __>-  and  confent  to 

the  difpofal  of  money  to  be  laid  out  in  land,  and  fet- 
tled on  her  in  fee,  cjff.  2  vol.  287,  8. 

.  *  .  -. -.-•'-  *  -  -'  -  -  -  —  and  confent  to 

the  difpofal  of  her  hufband's  money  to  be  invefted  in 
land,  2  vol.  238. 

Vide  Release. 


FEOFFMENT. 

Vide  Non-sane  Memorie. 

FORFEITURE. 


INDEX. 

FORFEITURE. 
Vide    Lessee,    Contract. 

FRAUD. 

Vide  Lessee,  Mortgagee. 

collected  or  inferred  from  the  nature  and  circumftances 
of  the  tranfaction  as  being  an  impofition  and  deceit 
upon  other  perfons,  parties  to  the  original  contract, 
not  parties  to  the  fraudulent  agreement,  furniihes  a 
head  under  which  contracts  are  relieved  againft  in 
equity,  2  vol.  164 — 176. 

Vide  Contract. 

in  a  contract,  in  refpect  of  perfons  who  ftand  in  a  re- 
lation to  be  affected  by  it,  or  the  confequences  of  it, 
furnifhes  ahead  of  equitable  relief,  2  vol.  167 — 170. 

on  a  compofition  with  creditors,  by  deflroying  the  equa- 
lity, which  was  the  inducement  to  the  creditors  to 
come  into  it,  relieved  againft  in  equity,  2  vol.  170. 

in  fuch  cafes,  need  not  be  upon  an  article  contracted 
for  exprefsly,  2  vol.  170,  I. 

,  agreement  refpecting  it,  in  the  fenfe  of  impofed 
hardfhip,  a  diftinct  head  of  equitable  relief,  2  vol. 
145—149. 

Vide  Contract,  Concealment, 
Fraudulent. 

FRAUDS,    Statute   of 

its  object,   269.  > 

deterred  courts  of  equity  from   retaining  fuits  for  the 

fpecific  execution  of  parol  agreements,  270,  1. 
conftrued  not  to  attach  upon  parol  agreements,  which 

are  in  their  own  nature  free  from  all  danger  of  fraud 

and  perjury,  271. 

Examples,  272 — 275.  291. 

Vide  Sale  judicial,  Purchasers,  Master  in 
Chancery,  Solicitors,  Equity,  Courts  of. 

held 


INDEX. 
/ 

held  not  to  attach  upon  an  agreement  refpe&ing  city 

orphans,  275. 
in  con(h*u£t.ion,  applies  to  all  agreements,  as  well  thofc 

made  on  marriage,  as  thofe  on  Tales,  &c.  276. 
—  -_-._»__  as  well  to  agreements  refpe&ing 

fecurities  upon,  as  Tales  of  land,  ibid. 
,  as  to  agreements  not  to  be  performed  within  a  year, 

does  not  affect  agreements  refpe6ting  lands  or  tene-  1 

ments,  ibid, 
provides,  that  an  agreement  or  memorandum  thereof 

fhall  be  in  writing,  &c  277. 


Vide  Writing,  Signing,  Letter,  Equity 

Courts  of.  Parol  Agreement. 


FREE     BENCH. 

Vide  Copyholder. 


GAMESTERS 

not  relieved,   in  equity,   as  to  money  loft   and  paid, 
2  vol.  150,  1. 

GAMING 

when  money  loft  at  play  not  recoverable,  202. 
Policy, 

Vide  Money. 


contract,  diftviguifhed  from  fecurities  given  at  gam- 
ing, 207—9. 

GAOLER. 

Vide  Assumpsit. 

GRANT. 


INDEX. 

GRANT. 

(vide  Non-sane  Memory) 

will  not  attach  upon  things  which  are  not  in  the  poflef- 
fion   of  the  grantor,    either   actually  or  potential! v, 

Vide  Distress. 


to  attorn  for  lands  to  be  purchafed,  a  void  attornment, 

.153.  154- 
will  not  transfer  any  right  which  the  grantor  has  not  at 

the  time  of  the  grant,   154. 
that  an  obligation  to  be  hereafter  made  (hall  be  void,  is 

not  good,   155. 
will  not  transfer  or  incumber  that,  in  which  a  man  has 

only  an  inchoate  title  or  intereft,  155. 

Vide  Induction,  Instalment. 

of  all  the  tvthes  that  the  parfon  fhall  have  in  fuch  a  year, 

is  a  good  grant,   156. 
of  authority  to  demife  for  years  lands,  the  grantor  mail 

afterwards  acquire,  is  a  good  grant,   159. 
or  a  leafe  of  tythes  to  a  parifhioner  for  a  year,  not  good, 

qua  fuch,  unlefs  by  deed,  but  may  be  Supported  as  an 

agreement,  236. 
of  a  thing,  mall,  by  implication,  include  whatever  is 

necefTary  for  the  enjoyment  of  it,  256. 
of  trees,  includes  leave  to  come  and  fetch  them,  257. 
of  land,  implies  a  grant  of  a  way  to  it,  ibid. 
to  lay  leaden  pipes,  includes  the  right  to  enter  and  dig  to 

mend  them,  ibid, 
fhall  receive  a  reafonable  conftruction,  377!  8. 
although  conceived  in  general  terms,  fhall,  in  conftruc- 

tion,  be  applicable  only  to  things  in  which  the  grantor 

has  a  right  of  difpofal,  388. 

HALF 


INDEX. 


HALF     BLOOD 

is  an  equal  objection  to  being  heir  to  money  agreed  to 
be  laid  out  in  land,  as  to  being  heir  to  the  land  itfelf, 
2  vol.  107 — 109. 

HEIR 

of  a  copyholder,  where  bound  by  a£t  of  his  anceftor. 
Vide  Ancestor. 

in  borough  Englijh  (/.  e.  youngeft  fon)  bound  by  the  a( 

of  his  anceftor,  and  decreed  in  equity  to  convey  pur- 

fuant  to  his  anceftor's  agreement,   1 15. 
,  where  his  anceftor  was  only  tenant  for  life,  decreed  to 

perform   an  agreement  clearly   beneficial  to  himfelf 

when  entered  into,  115 — 123. 

Vide  Tenant  in  Tail. 

claiming  under  articles  which  have  been  executed  by  a 
fettlement  varying  from  them,  taking  other  eftates 
of  his  anceftor  by  devife,  fhall  be  put  to  his  election, 
2  vol.  51 — 54. 

of  the  hufband  entitled  to  money  of  the  wife,  ftipulated 
to  be  invefted  in  lands,  although  no  provifion  made 
refpecYmg  it  in  failure  of  iflue  of  the  marriage, 
2  vol.  94- 

of  the  half  blood. 

Vide  Half  Blood. 


HEIRS,   MALE. 

in  a  fettlement,  do  not  include  grandfons  by  the  fettlor'fr 
daughter,  393. 


IDEOTCY. 
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I  D  E  O  T  C  Y 

nay  be  taken  advantage  of  on  the  general  iflue,  n,  12. 

I  D  E  O  T  S 

ncapable  of  entering  into  contracts  or  agreements  to 

bind  tbemfelves  or  :neir  own  property,    II. 
ire      ompetent    to   acquire   property    by   a   derivative 
i    title,  13. 

Vide  Contract. 

i  bound  by  acts  done  in  court  of  record  as  fines,  recover 
ries,  &c.  21. 

Vide  Lunatic. 

IGNORANCE   of  Value 

Lrefpedting  a  claim,  capable  of  being  precifely  afcer- 
tained,  is  a  ground,  in  equity,  to  fet  afide  a  contract, 
entered  into  under  an  idea  to  part  with  fuch  claim, 
upon  coniideration  of  having  the  full  value  in  ex- 
change, 2  vol.  197 — 200. 

And  a  ratification  of  fuch  a  contract  made  under 
the  like  conception,  will  not  alter  the  cafe, 
ibid.  199. 

Vide  Contract. 

IMPOSSIBILITY. 

Vide  Contract. 

INADE  Q_U  A  C  Y   of  Price, 

I  a  ftrong  inducement  to  a  court  of  equity  to  feize  upon 
any  other  circumftance,   as  a  ground  for  refuiing 

their 
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their   aid    to   enforce    the   execution  of  a  contract, 
2  vol.  76 — 79. 
abitraeled  ti  om  all  other   confiderations,  is  no  ground,  , 
in    equity,    for   fetting   aiide   or  relieving   againft  a 
contract,  2  vol.  15?. 

Contra,    if  it  be  an   inadequacy  founded   on  cir*. 
cumitances   that  fhew   the   party  not   to    ha 
contracted  freely,  2  vol.  152. 
As,  if  it  were   entered  into   under  the  impulf 
diftrefs  in  one   party,  known  and  taken  advan- 
tage of  by  the  other  party,  2  vol.  152 — 156. 

Vide  Annuity. 

■ 
founded   uprn  an   imposition,    praclifed  by    the    buyer 

on   the  felier  with   regard  to  the  value  of  the  thingA 

in  contract,   is  a  ground   to  fet  aiide   the  bargain, 

2  vol.  156,  7. 
furnifhing  felf-evident  demonftration,  from  the  intrinile  'J 

nature  and   fubjecr.  of  the  bargain    itfelf,   of  fraud,  J 

feems  to  furnifh  a  ground  to  invalidate  a  contract  in  4 

equity,  2  vol.  J 57  — 159. 

Vide  Contract. 


I  N  C  O  N  V  E  N  1  E  N  C  E 

.uflicient  reafon  in  law,  for  admitting  a  mif- 
chief  in  particular,  23. 


INDUCTION 

jives  the  feifin  of  ecclcfiaftkal  promotions,  previous  to; 

which  no  grant  can  be  made  by  the  owner  to  transfer 

incumber  it,  155. 


1  N  F  A  N  T 

cannot  fine,    recovery,    or  fecurity  of  record, 

comes  of  age,  2:. 

under 


INDEX. 

under  an  incapacit  -operty  by 

deed,  not  of  record,   3:,  33, 
ich  deed,  therefore, 
But  conveyances  by  :  not  as 

againft   a  their  efl\ 

-re  be   a  :e  of  ben  are 

only  voidable,  other  wi  33. 

-R  RENDER. 

parity  of  a  mixed  nature,  partly  ph;. 
l\y  moral,   34. 
',   bound  by  his  contract  for  diet,  apparel,  is\. 
,    --_-_-_  promiflbry  note  for  board  and  lod 
ibid. 
-   -  -  as  a  lefTee,  if  he  provided  the  rent  not  of 

greater  value  than  the  leafe,   35. 
-__.._._  to  ferve  in  hufbandry,  ibid. 

---__-__  fin  -  for  a   fum  affually 

laid  out  in  nc. 
_____-__a  prefuou  ibid. 

his  power  of  c  iaw,  does  not  extend  further 

than  for  neeeffaries,  education,  and  lodging,  36. 
.  not    fubject    to    debt    contracted    as   a   trader,    ibid. 

or> 

for  repairing  houfes,  ibid,  or, 

by  a  ftated  account,  ibid,  or, 
by  a  covenant  to  ferve,  ibid. 

k  Bond,  and  fee  exception  Devi 

bound  in  equity  to  pay  money  lent  to  him,  and  applied 
by  him  to  pay  debts  for  neceflaries, 
,  (hall  have  the  benefit  of  all  contracts  entered  into  with 
him,  for  the  incapacity  is  confined  to  him,  3S,  39. 

le  Marriage  Contract. 

may  make  his  lefTee  his  tenant,  or  at  his  election,  a 
diffeifor,  40. 

Vide  Chancery,  Por 
Articles. 

covenant 
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covenanting*  with  content  of  her  guardians,  in  confl- 
agration of  a  fettlement  to  convey  her  inheritance, 
fhall  be  bound  in  equity,  48. 

Vide  Marriage  Articles. 

female  may,  by  her  marriage  agreement,  wave  her 
right  to  dower  and  thirds,  53,  54. 

Vide  Contract. 

being  a  mortgagee,  engrofling  a  fettlement  of  the  fame  ■ 
lands  without  giving  notice,  reftrained  from   getting 
pofTeffion  by  a  perpetual  injunction,   134. 

cannot  effect  any  change   in  the  character  of  money  . 
realized,  2  vol.  124. 

tenant  in  tail,  remainder  in  fee  to  himfelf  of  money  to 
be  laid  out  in  land,  would  not  probably  be  decreed  to 
have  the  money  paid  him,  2  vol.  240. 


INROLMENT. 

of  an  annuity,  not  Hating  the  confideration  truly,  ho> 
it  operates,  215 — 231. 


I  N  S  T  A  L  M  E  NT. 
Vide  Induction. 

INTENTION 

of  parties,  is  the  principal  key  to  the  conftruction  ofjj 
inftruments,  and  the  clawfes  therein,  243,  4. 

Vide  Bond. 


-  _  -  -  to  a  contract  or  agreement,  is  collected  from 
external  figns  and  action?,  372,  3. 

The  figns  of  the   intentions  of  men  are  words  or 
actions,  373. 

Vide  Words. 

. to 
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-  -  -  to  an  agreement,  may  be  evinced  either  from 
the  nature  of  the  covenants  compared  with  the  fub- 
ftance  of  the  agreement,  or  from  the  nature  of  the 
contract  on  which  the  covenant  or  agreement  arifes, 
confidering  who  are  the  parties,  and  the  object:  of 
ftipulating,  2  vol.  41. 

Vide  Marriage  Articles. 


INTEREST 

referved  upon  the  loan  of  money,  and  not  fpecified, 
fhall  be  according  to  the  value  of  forbearance  in  the 
country  where  the  transaction  arifes,  407,  8. 

on  a  mortgage,  may  be  reduced  by  parol  agreement, 
427. 

INTERPRETATION 

of  contracts. 

Vide  Construction. 

JOIN  T-T  E  N  A  N  T 

furviving,  will  not  be  compelled,  in  equity,  to  per- 
form the  agreement  of  his  co-joint-tenant  deceafed, 
129. 

Exception,  if  the  agreement  amount  to  a  parti- 
tion, ibid. 

Vide  Bargain  and  Sale. 

JOINTURE. 

Vide    Portion,    Value. 

JUDGMENT 

obtained    determines  a  contract  for  the  fame  fum,  423. 
in   one  , court,    is    no   bar   to  judgment-  in   another, 

424>  5- 

JUDGMENT 


INDEX. 


JUDGMENT    CREDITOR, 


his  lien  upon  lands,  bv  his  debtor  entering  into  ai^ 
agreement  fJ  .,  2  vol.  58. 

1    Contra,  if  the  coniideration  of  the  agreement  ina-4 
dequate,  ibid.  58—60. 


LABOUR, 

its  effect  on  the  antient  community  of  things,  3. 

LAND. 

directed  to  be  turned  into  money,  is  taken,  in  equity, 
as  land,  2  vol.  83,  4. 


L  A  W,    Courts  of, 

diftinguifh  between  the  feparate  maintenance,  and  ge- 
neral property  of  the  feme  covert,   102. 

recognize  the  principle  of  equity,  that  money  articled 
to  be  turned  into  land,  is  land,  2  vol.  104 — 106. 


LEASE 

(vide  Tythes) 

without   impeachment  of  wafte,  amounts  to  a  gift  of 

the  trees,  243. 
for  twelve  months,  is  only  for  forty-eight  weeks,  375. 
for  a  twelvemonth,  good  for  the  whole  year,  ibid, 
may  be  difTolved,  413. 

Vide  Covenant. 

LEGACY. 


INDEX, 

LEGACY 

payable  by  infant  executor. 

Vide  Assent. 


LESSEE 

for  life,  joining  infant  reverfioner  in  alienation,  will  not 

thereby  expofe  himfelf  to  a  forfeiture,  59. 
of  a    prior   leafe,  witnefling   a  fubfequent  one,  without 

difcovering  his  own,  concluded  the r -by,  as  affenting 

to  give  the  former  the  preference,  133. 
for  a  year  holding  over,  is  confidered  as  tenant  for  a 

year,  135.  258. 
jnay  plead,  "that  leflbr  had  nothing   in  the  land  at  the 

time  of  the  leafe  made,"   X53. 

Vide  Equity,  Court  of 1 

LETTER 

will    amount   to  an  agreement,    and  bind  the   perfon 
figning  it,  if  another  a£t.  thereupon,  287-^-289. 

Contra,  if  the  party  claiming  the  benefit  of  fuch 

letter^  was  ignorant  of  its  exiftence  at  the  time 

when  he  did  that  on  which  he  founds  his  claim 

to  the  benefit  of  it,  290. 

to  be  fet  up  as  an  agreement,  muft  contain  the  precife 

terms  of  the  contract  at  large,  290,   j. 
written  by  a  third  perfon,    with  content  of  a  party,   will 
bind  the  latter  under  particular  circumftances,  299. 

LOTTERY 

office-keeper,  paying  money  to  the  infuree,   cannot  re- 
cover it  back,  202,  3. 

LUNACY 

ipay  be  taken  advantage  of  on  the  general   iflue,  IIj  12. 
Vol..  II.  Q  after 
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after  a  contract:  entered  into  refpetSting  an  eftate  of  the 
lunatic  vetted  in  fruftees  for  him,  no  bar  to  a  bill  for 
fpecific  execution  againft  the  truftees,   2  vol.  273. 

LUNATIC 

incapable  of  entering  into  contracts  or  agreements  to 

bind  himfelf  or  his  own  property,  10,  If. 
competent  to  acquire  property  by  a  derivative  title. 

Vide  Contract. 

bound  by  acts  done  in  a  court  of  record ,  as  fines^  re- 
riesy  tffc.  21. 
-  party  with  the  attorney  general,  or  his  own 
committee,  to  a  bill  for  avoiding  his  own  acts,  27. 
.t  to  be  a  party  where  the  bill  is  to  compel  the  per- 
-ance  of  an  agreement  made  with  him,  28. 
bound  by  a£ts  done  in  lucid  intervals,  29. 


A  R  R  I  A  G  E 

is  not  confidered,     in  equity,  as   a  part  perfor- 
mance of  an  agreement  made  between   the   parties 
gh  it  is  fuch  to  bind  a  third  per- 
foo, 

le  Consideration*. 


was  by  feme   confidered,  as  fuch    an   act,  as 
^uifhed    airy  contract   or   agreement  previoufly 
ting  between  the  bufband  an:  :>  1. 

Contra,  if  as  to  a  matter  to  take  effect  after  it  is 
determined,  443,  4. 

ftindiori  was  taken  at  law  between  a  pro- 
mife,   which  was  not  to  be  executed   until   co- 
verture determined,  and  a  promife  to  be  execut- 
g  coverture,  442 — 444. 

Vide  Prc:ii:e,  Bond,  Agreement. 

1RIAGE 


INDEX. 

MARRIAGE    ARTICLES, 
binding  on  an  infant,  44. 

Vide  Portion. 

entered  into  by  an  infant  for  fettlement  of  her  own  real 
eftates  not  binding,  uniefs  Ihe  has  a  fettlement,  of 
which  {he  takes  pofleiEo  1,  and  avails  herfelf,  50. 

precluding  an  infant  from  acquiring  to  herfelf  any 
property,  real  or  perfonal,  would  be  void  as  unrea- 
fonable,  50. 

will  be  enforced  by  chancery  againft  an  infant,  in  fa- 
vour of  his   wife,    bringing    an    adequate    portion, 

51—53- 

Vide  Infant,  Fraud,  Statute  ofy 
Writing. 

carried  into  execution  by  ftri&  fettlement,  though  not 
penned    in   that    manner,    beeaufe    otherwife     they 
would  be  frivolous,  383,  4. 
diftinguifhed,  in  equity,  from  other  agreements,  in  re- 
fpedl  to  the  rule  that  the  party  applying  for  fpecific 
performance,  muft  fhew  that  all  that  was  ftipulated 
for  has  been  performed  on  his  part,  2  vol.  26 — 28. 
Exception,  ibid.  28 — 31. 
conftrued,    in    equity,    to   import  a   frrift  fettlement, 
though  in  terms  they  limit  an  intail,  upon  the  ground 
of  the    manifefl    intention    of  the   parties,    deduced 
from  the  nature  and  objects  of  the  contract,   2  vol. 
41,2. 
executed   in    ftric3:   fettlement,    although   a   fettlement 
made  thereon,  if  the  limitations  therein  do  not  pur- 
fue  that  form,  2  vol.  42 — 44. 

Exception  to  this  rule,  ibid.  44  —  46. 
executed  before  marriage,  and  not  faid  to  be  in  pur? 
fuance  of  articles,  will  not  be  fet  afide  as  not  purfuing 
the  articles,  though  there  be  articles,  2  vol.  46. 
Contra,  if  the  fettlement  faid  to  be  in  purfuance  of 

articles,  ibid. 
No  relief  in  either  cafe  againft  purchafers  for  a 
valuable  confideration,  ibid.  46.47, 

O  2  But 
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Vide  Consider 

Mi  \nCbeKzerj 

(ride  Purchase) 
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bt  proved,  174. 

MAXIM 

Fzlewti  wmft  iwJMrUy  is  not  applicable  to  cafes  of  frau- 
dulent or  bard  bargains    uupnfird  upon  one  parrr, 

:_-i  -..':    -  -..:.-.  t:_  :     -7.  t  ■  t;.    :  t:;.  :  c: 

--------  apphes,  adhere  pirr.e-s  anc 

loaJ  in  equal  degree,  2  vol.  150,  1. 

Vide  Gamesters. 

MIS  APPRI  H  I  ?    :  ION, 

afide  a  contract  in  equity,  2  vol.  : 

MIS  CO  7TI0 

fumifhes   a  ground  to  refine  die  iiitepufiuon  of  a 
court  of  equity,    in  decreeing  the  curaaon  o: 
rement,  2  vol.  225,  6. 

L  . :  ■-  :-.-:::  j- :_:     -f:_  ..    :;   ;:_-:.:- 

thatdefea,  -voL  261. 


MIS  RE  PRE  5ENTATIC 

ef  as  to  the  thing  agreed  about,  or  period  on 
behalf  die  agreement  Is   irade,  is  a  gDod  object!:::: 


INDEX. 

to  a  court  of  equity  decreeing   a   fpecific   execution 
of  an  agreement,  2  vol.  222 — 224. 

Contra,    if  there  be    an    equity  to   counterbalance 
that  defect,  ibid.  261,  2. 

Vide  Concealment. 

MISTAKE, 

where  it  furnifhes  ground  to  fet  afide  a  contract,  2  vol. 
196,  7. 

Vide  Contract. 

,    if  the  effect  of  it  be  to  difpenfe  with  a  forfeiture,  is 

no  plea  in  equity  to  a  bill  for  fpecific  execution  of  an 

agreement,  2  vol.  262. 
*   if  equally  fo  of  all  the  parties,    does  not    furnifti 

ground    to    impeach  a  contract  in   equity,    2  vol. 

263. 
3    if  wilful,    and    arifing    from    neglect,    will    be  no 

ground  for  relief  in  equity  againft  a  contract,  ibid. 

264,  5. 

MONEY, 

how  it  came  firft  to  be  introduced  into  ufe,  4.  5. 

Vide  Gaming. 

paid  on  a  gaming  policy,  cannot  be  recovered  back, 

203,  4.  *" 
.  -  -  by  way  of  intereft  on  an  ufurious  contract,  may, 

as  to  the  excefs,  be  recovered  by  action,  205. 

Vide  Bankrupt. 

paid  on  an  illegal  contract,  may,  if  it  be  refcinded,  be 

recovered  back,  206,  7. 
to  be  paid  by  reafon  of  a  contract,  fliall  be  paid  in  the 

currency  of  the  place  where  it  is   to  be  received, 

407. 

Vide  Interest. 

to 


INDEX. 

to  be  invefted  in  lands,  differing  a  lofs,  the  parties  in- 
terefted    therein    muft    contribute    equally,     2   vol. 
79—83. 
to  be  laid  out  in  land,  is,  in  equity,  taken  as   land,  2 

vol.  83. 
•  -.-.-.-_.„-  may  be  in  three  predicaments, 
ibid.  86. 

In  the  hands  of  the  perfon  bound  by  the  truft, 

ibid. 
Mixt  with   the  general  fund   of  the  perfon   con- 
tracting to  alter  its  nature,  ibid. 
In  a   particular   fund   in    the   hands  of  truftees, 

ibid.  87. 
-.  —  .  —  .--  —  -.-the  perfon  bound 

by  the  truft,  ibid. 
In  no  particular  fund,  but  mixt  with  the  general 
fund  of  the  perfon  contracting,  ibid. 
in  either  of  thefe  predicaments,  is,  in  equity,  in  favor 
of  the  heir  of  the  perfon  entitled  to  it,  as  againft 
his   executors   uniformly  confidered  as  land,  2  vol. 
87 — 91,  100 — 104. 

Notwithftanding  the  perfons  appointed  to  lay  out 

the  money  die  before  it  be  done,  2  vol.  91,  2. 
Although  the  limitations  in  a  marriage  fettlement, 
go  no  further  than  to  the  heirs  of  the  body  of 
hufband  and  wife,  2  vol.  93—95. 
Or  the  money  be  to  be  laid  one  with  the  confent  of 
the  hufband  and  wife,   and    out  of  them    dies 
before  the  money  is  inverted,  2  vol.  95 — 98. 
Contra^  if  the  truft  determines  before  the  period 
at  which  the  tranfpofition  is  to  be  made,  2  vol. 
102— 104. 
Nor    is  it  neceflary  that  the  confideration  of  the 
fettlement  fhould  extend  to  the  heir  claiming  the 
money,  2  vol.  104. 
to  be  turned  into  land,  recognized  as  land  in  courts  of 

law,  2  vol.  105,  6. 
-._---_--_-_.  not  liable  to  debt,  as  per- 
fcnal  affets,  2  vol.  105. 

Vide  Tenant  by  the  Curtsey. 


will  pafs  in  a  will,  under  general 
words, 


INDEX. 

words,  as  part  of  the  teftator's  real  eftate,    2  vol. 
109-— 1 11. 

Vide  Will,  Tenant  In  Fee. 


.--_ —  may  be  taken  as  money,  by  the 

agreement  of  all  parties  entitled  to  the  beneficial  in- 
tereft  therein,  2  vol.  122,  3. 
Exception,  2  vol.  123. 
.-----.--,.  the  remainder  «in  fee,  in  which 
is  verted  in  a  perfon  under  an  incapacity  of  affecting 
his  real  eftate,  cannot  be  retranfpofed  during  fuch 
difability,  2  vol.  124. 

Vide  Feme  Covert,  Infant. 


«....-_.  may  be  fatisfied  by  a  devife  of  an  equi- 
valent intereft  of  the  fame  nature  as  is  contracted  ct 
articled  to  be  given  or  fettled,  2  vol.  125. 

But  there  mufl  be  fuch  circumitances  accompany- 
ing the  devife,  as  evince  the  intention  of  thete- 
ftator  was  to  fatisfy  the  claim,  2  vol.  126,  7. 

Vide  Covenant. 

to  be  laid  out  in  land  to  be  fettled  in  fee,  will,  on  ap- 
plication to  a  court  of  equity,  be  paid  to  him  who 
will  be  entitled  to  the  land  in  fee,  2  vol.  235. 

Same  rule  in  equity,  where  the  perfon  to  have  it 
is  tenant  in  tail,  remainder  in  fee  to  himfelf> 
ibid.  236,  7. 

Vide  Feme  Covert,  Infant. 


»*«.«•  -  -  -  -  -  to  be  fettled  in  tail,  formerly 
decreed  to  be  paid  to  tenant  in  tail,  2  vol.  240,   1. 
Contra,  according   to   the  prefent  practice,  ibid. 
241. 

Vide  Purchase. 

MORTGAGE 


INDEX 


MORTGAGE 

by  hufband  and  wife  of  her  eftate,  made  during  co- 
verture, will  be  made  effective  by  her  acquiefcence 
after  coverture  determined,  74. 

Vide  Frauds,  Statutes  of>  Interest, 
Covenant. 


MORTGAGEE 

prior,  being    witnefs   to  a  fubfequerrt   mortgage  deed, 

without  giving  notice,  aflents  tacitly  that  the  latter 

mortgage  {hall  be  preferred,   132. 
contracting    for  pre-emption   of  the  mortgaged  eftate, 

may  lofe  it  by  abandonment,  420,  1. 
for  a  valuable  confideration,  not  bound   by  articles  of 

agreement  for  fale  of  the  eftate  mortgaged,  previou- 

fly  entered  into,  2  vol.  60,  1. 
lending  money  at  five  per  cent,  but  agreeing  to  take  four 

on  punctual   payment,    will,    on    non-payment,    be 

decreed  the  five  per  cent.  2  vol.  213. 

MOTHER 

acting  as  adminiftratrix  for  her  hufband,  may  bind  her 

children,   123. 
and  guardian,  decreed,  in  equity,  to  execute    articles 

for  fale  of  timber,   124. 

MUTUALITY 

wanting  in  a  contract,  furnimes  a  decifive  objection  to 
the  fpecific  execution  of  it  in  equity,  2  vol.  233,  4. 
But  it  is  fufficent,  if  it  be  mutual  at  the  time  when 
it  is  entered  into,  2  vol.  234,  5. 

MUTUAL   DEBTS 

where  the  fums  are  equal,  provided   the  debts  are  of 

the 
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the  fame  nature,  may  be  extinguished  by  reciprocal 
compenfation,  439. 
when  the  fums  are  unequal,  may  be  fet  off,  the  lefTer 
againft  the  greater,  439. 

Contra,  if  the  parties  be  not  debtors  and  creditors 
to  each  other  in  their  own  right,  440. 

Vide  Bail  Bond,  Executor. 


NECESSITY, 

if  taken  an  unreafonable  advantage  of,  furnifhes  a  good 
ground  in  equity  for  relief  againft  a  contract,  2  vol. 
147,  8. 


NON-SANE   MEMORY, 

no  plea  by  one  non  compos  himfelf  to  an  obligation,  18. 
.  —  ............  to  an  action  upon  the 

cafe,  18. 
. .-to  a  deed,   feoffment, 

or  grant,  18,  19. 

NOTE. 

Vide  Assent. 
N  O  T  E  of  Handi 

without  confideration,  is  as  between  the  parties  to  it, 
nudum  pacJumy  341. 

But  ceafes  to  be  fb  when  negociated,  being  then 
not  governed  by  the  municipal  law,  but  by  the 
law  merchant,  in  which   the  want  of  confider- 
ation is  no  efTential  dtfe&y  ibid, 
given  under  the  impulfe  of  fear,  created  by  the  perfon 
receiving  it,  will  be  relieved  againft  in  equity,  2  vol. 
161,  2. 

But  may  be  made  valid  by  a  fubfequent  confirma- 
tion, 2  vol.  163,  4, 

Contra, 


INDEX. 

Contra,    if  confirmation    fraudulently    obtained, 
ibid. 


NOTICE. 

Vide  Purchaser. 

NUDUM   PACTUM 

defined  by  tbe  Civilians^  33 1 . 

not  applicable  to  a  deed  under  feal,  333. 

Vide  Writing. 

is  a  term  derived  to  us  from  the  civil  law,  334. 

Its  origin  and  application  among  the  P.oman^  ^lA* 
338—340. 

Vide  Bond,  Note  of  Hand. 


OCCUPANCY 

gave  a  right  of  uninterrupted  enjoyment  to  the  firft 

taker,   1,  2. 
explained  by  a  fimile,  ibid. 


OFFICE. 

as  to  purchafe  of  one,  207, 

PACTS 
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PACTS 

in  the  Roman  law,  were  innominate  contrails,  337. 
divided   into  thofe  with  a  confideration,  and  thofe  with- 
out, 337. 

Vide  Nudum  Pactum, 


PAROL   AGREEMENT 

permitted  to  be  proved,  both  at  law  and  equity,  as 
circumftantial  evidence  to  controul  a  written  agree- 
ment, where  to  reject  fuch  evidence,  would  prevent 
the  detection  of  fraud,  294. 

for  purchafe  of  eftates,  in  part  performed,  cannot  be 
{o  far  impeached  as  to  lay  the  party  open  to  an  ac- 
count for  the  profits  received  under  the  enjoy- 
ment, 302. 

will  be  admitted,  in  equity,  to  rebut  an  equity  arifing 
out  of  a  written  agreement,  427,  8. 

will  be  admitted,  in  equity,  to  (hew  that  a  written 
agreement  has  been  waved  or  varied  in  the  terms  of 
it,  427,  8. 

Vide  Interest,  Equity,  Court  of. 


PAROL    EVIDENCE 

not  received  to  add  any  thing  to  an  agreement  in  writ- 
ing which  is  complete,  431,  2. 

Vide  Bond. 

may  be  given,  in  equity,  on  a  bill  for  fpecific  perfor- 
mance, to  fhew  that  fomething  intended  to  have 
been  in  an  agreement,  has  been  omitted  by  miftake 
or  fraud,  432. 

examples  and  obfervations,  432 — 437. 

Vide  Evidence. 

PARTICEPS 


INDEX. 

PARTICEPS    CRIMINIS, 

is  no  anfwer  to  the  relief  prayed  againft  a  contract,  in- 
fected with  fraud  or  impofed  hardfhip  on  one  party 
by  another,  2  vol.  149,  150. 

Vide  Maxim. 

PART  PERFORMANCE. 

Vide  Equity,  Court  of 
PAYMENT 
is  no  plea  to  a  bond,  426. 

PENALTY. 

Vide  Equity,  Court  of. 

PERFORMAN  C  E 

in  part,  of  an  agreement,  to  take  it  out  of  the  ftatute 
of  frauds,  may  be  by  beginning  to  build  under  a 
parol  leafe,  206,  7.  or 

By  laying   out  money  on  an  eftate  intended  to  be 
demifed,  297. 
_.----_-.-_-  bypofTeilion  delivered  in  pur- 
fuance  thereof,  is  fufficient  to  take  a  contract  out  of 
the  ftatute  of  frauds,  299 — 301. 

Vide  Possession. 

by  confenting  to  the  appointment  of 

a  guardian  to  a  young  lady,    with  a  view  to  fuch 
guardian  confenting  to  a  match,  303. 

in  part,  of  a  marriage  agreement  by  hufband's  per- 
mitting his  wife  to  receive  the  interefr.  of  her  for- 
mer property  to  her  feparate  ufe  during  coverture, 
3°4- 

----by 
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r  -  -  -  by  cutting  down  timber,  ibid. 
.  —  -  by  payment  of  money  upon  the  foot  of  an  agree- 
ment, 304 — 6. 

Contra,  if  paid  by  way  of  earneji^  306. 
Obfervations  on  this  head,  306 — 308* 

-  -  -  -  of  an  agreement  for  fale  of  an  eftate,  binds  the 
heir  of  the  vendor,  308,  9. 

-  -  -  -  muft  be  by  doing  fomething,  that  the  court  is 
fatisfied  would  not  have  been  done  unlefs  upon  ac- 
count of  the  agreement,  309. 

Vide  Possession,  Marriage. 

.  -  —  of  an  agreement  to  let  in  a  perfon  to  a  fhare  of 
houfes  purchafed,  not  confidered  as  eftablifhed  by 
a  parties  defifting  from  an  intended  purchafe,  in 
order  thereby  to  let  in  the  actual  purchafer  to  a  beU 
ter  bargain,  310. 

Inftance  of  a  variety  of  circumftahces  not  amount- 
ing to  a  part  performance,  311. 

PERSONAL   CONTRACT 

siiftinguifhed  from  real,  in  refpect  of  execution  of  ar- 
ticles as  to  covenants,  2  vol.  141,  2. 


PERSONS  capable  ofcontrecling. 
Vide  Ideots,  Lunatics,  Infants, 

PERSONAL   THINGS, 

Vide  Equity,  Courts  ofy  Contract. 

PLACE 

appointed  for  performance  of  a  contract,  not  a  material 
part  of  it,  268. 

Yide  Time. 

PORTION 


INDEX. 


PORTION 

of  a  female  infant,  with  whom  her  hufband  enters 
into  articles  for  making  a  fettlement,  will  belong  to 
the  hufband,  as  if  a  fettlement  had  been  actually 
made,  44 — 46. 

And  the  equity   would  be  the  fame,  whether  the 
portion  were  in  pofleffion  or  contingency,  46. 
----„.„-.•-  bound  by  a  marriage  agreement, 
inferred  from  circumftances  only,  ibid. 

But  the  jointure  or  fettlement  muil  be  adequate, 
and  not  collufive,  47. 


POSSESSION 

delivered  and  taken  under  an  agreement  for  fale  of  an 
eftate,  will  be  notice  to  a  fubfequent  purchaser 
of  fuch  agreement,  302. 

retained  by  a  lelTee,  not  a  part  performance,  to  en- 
title him  to  a  fpecific  execution  of  a  further  parol 
leafe,  309. 

under  a  parol  agreement,  no  ground  to  eftablifh  it, 
if  the  perfons  that  made  it  had  nc  right  to  con- 
trad,  312. 


PREBEND. 
Vide  Induction.  Instalment. 

PROHIBITIONS, 


in  refpeft  of  contracts,  are  of  two   forts   in  England. 
201. 

Viz.  fuch  as  are  founded  on  general  reafons  of  po- 
licy, ibid. 
.»_..„---  —  -  intended   to  protect  the  weak 
or  neceffitous  from  being   over-reached  or  defraud- 
ed, 201. 

effeas 


INDEX. 

£ffe&s  of  thisdiftinclion,  202 — 204. 

PROMISE, 

(vide  Assumpsit)  • 

how  diftinguifhed  from  the  contrail  by  the  Roman  law, 

334- 

made  before  marriage,  to  an  intended  wife,  to  leave 
her  worth  a  given  fum,  is  not  extinguifhed  by  the 
marriage,  442,  3. 

PROPERTY 

original,    whence  derived,    and    how  exercifed  in  an 

uncivilized  ftate,   1. 
exclufive,  what  it  is,  3,  4. 
is  a  moral  right,   and  pafles  by  a  bare   agreement,  2 

vol.  63. 


PURCHASE 

before  a   matter,  out  of  the  claufe  of  ftatute  of  frauds, 
refpccting  parol  contracts  and  agreements,  274. 


PURCHASER 

(vide   Possession) 

will  not  be  deemed  in  chancery  to  complete  a  purchafe 
under  a  decree  or  agreement,  if  there  be  any  fub- 
ftantial  doubts  as  to  the  goodnefs  of  the  vendor's 
title,  2  vol,  34. 

Contra,  if  the  objection  be  formal  merely,  ibid. 

34-37- 

Vide  Title. 

RECEIPT 


INDEX. 


RECEIPT 

by  hufband  for  money  belonging  to  his  wife,  produced 
by  fale  of  her  eftate,  wherein  he  promifed  to  lay 
out  the  money  purfuant  to  the  truft  repofed  in  her 
tfuftee,  will  bind  lands  in  which  it  is  inverted  by 
him,  and  in  his  hands,  or  in  the  hands  of  thofe' 
who  claim  under  him,  with  the  fame  trufts,  323 
—329. 


RECITALS 


in   a   deed,    may   amount  to   an    agreement,    236- 
238. 

RECORDS 


not  to  be  avoided  by  any  averments,  22. 

of  equal  degree,  do  not  difcharge  each  other,  424,  5, 


RELEASE 

lhall  be  expounded  according  to  a  reafonable  intent, 

384. 
reftrained     to    the    particular  occafion,    although  the 

words  admit  of  a  larger  fenfe,  390—392. 
may  either  beexprefs  or  tacit,  416. 

Each  kind  explained,  ibid, 
fraudulent,  as  againft  third  perfons,  2  vol.  165. 
by  hufband  and   wife,  to  the  truftees,  of  money  to  be 

laid  out  in  land  and  fettled  on  her  in  tail,    will  not 

bind  her  intereft  therein,  2  vol.  238 — 240. 


Vol.  II.  •       P  RENT 


INDEX. 


RENT    CHARGE 

inferred    to  be   granted  by  conftruction   from   power 
given  to  diftrain  for  a  fum  of  money  granted,  371,  2. 
It  is  immaterial,  whether  the  power  of  diftrefc  be 
vefted  in  the  grantee,  or  in  a  ftranger. 


REQUEST. 

Vide  Consideration. 

R  E  Q_U  E   S  T  S,     Court  of, 
when  abolifhed,  2  vol.  7.     " 

RESERVATION 

of  rent,  is  an  agreement  of  both  parties,  242. 

RIGHT 

accruing  by  virtue  of  a  contract,  may  be  loft  by  aban- 
donment, 420,  2. 

Vide  Mortgage,  Feme  Covert. 


SALE, 

on  condition  of  future  payment  of  confideration,  is  a 
bar  to  a  fubfequent  fale  made  before  the  time  of  pay- 
ment,  154,  155. 

judicial 


INDEX. 

judicial  of  an  eftate,  not  within  the  ftatute  of  Frauds, 
fo  as  to  require  a  written  contract,  272,  3. 

Vide  Frauds,  Statute  cf. 

with  liberty  of  refufal,     may  be  refcinded    by    party 
having  that  liberty,  415. 

SATISFACTION 

by  one  thing  for  another  thing,  not  prefumed,    unlefs 
both  move  on  the  like  confideration,  54. 


Vide  Money,  Covenant. 
SECURITY. 

Vide  Contract. 
SEPARATE    ESTATE 

(vide  Feme  Covert,  Equity,  Courts  of, 
Law  Courts  of) 

of  feme  covert,  not  within  the  ftatute  of  Limitations 

as  to  debts,   104. 
diftinguifhable  from  feparate  property. 

SEPARATE   MAINTENANCE, 

diftinguifhable  from  feparate  property,  in  refpect  of 
the  nature  of  the  contracts  which  ought  to  receive 
afliftance  in  a  court  of  equity,    105— 107. 

SERVANT, 

his  aflumpfit  to  difcharge  a  debt  due  to  his  mafter,  will 
not  fupport  an  action,  176. 

P  2  SET- 


INDEX. 

SET-OFF. 
Vide  Mutual  Debts. 

SHERIFF 

's  promife  to  let  a  prifoner  efcape,  will  not  fupport  an 

aflumpfit,   176. 
's  bond   given  in  oppofition  to  23  H.  6.  cap.  10.  void, 

186,  187. 

Vide  Assumpsit. 

appointing  an  under-fheriff,  cannot  reftrain  him  from 
ferving  executions  in  general,  or  abridge  his  power, 
*95>  196. 


SIGNING, 

within  the  claufe  refpe&ing  written  agreements  in  the 
ftatute  of  Frauds,  what  deemed  fo,  283 — 286. 

is  a  fubfcribing  witnefs,  where  the  intent  of  the  par- 
ties is,  that  the  perfon  fo  dotng  (hall  be  bound,  fuf- 
ficient  within  the  ftatute,  28',  4. 

a  written  agreement,  required  in  the  ftatute,  not  fa- 
tisfied  by  the  party  to  be  bound,  altering  a  draft, 
28.,   5. 

required  by  the  ftatute  of  Fraud?,  meant  by  way  of 
giving  authenticity  to  the  inftrument,  and  therefore 
not  complied  with  by  the  name  of  a  perfon  being  in- 
ferted  in  the  body  of  it,  285,  6. 

within  the  ftatute,  fatisfied  by  the  party  againft  whom 
a  fait  is  preferred  having  put  his  name  to  it,  if  it 
can  be  (hewn  that  the  latter  has  a  remedy  alfo 
againft  the  former,  although  he  has  not  figned, 
286,  7. 

by  one  party,  where  the  agreement  drawn  up  by  the 
other,  held  to  be  fufHcient,  287. 


Vide  Letter. 


SOLICITORS 


INDEX. 


SOLICITORS 

in  a  fuit  for  foreclofure,  agreeing  that  the  eftate  fhould 
be  fold,  the  agreement  will  be  fpecifically  carried 
into  execution  in  equity,  although  not  in  writing 
*74>  5- 

SPECIALTY  CREDITORS 

are  not  confidered  as  purchafers  in  equity. 
Vide  Marriage  Articles. 

SPECIFIC    EXECUTION 

of  agreements,  in  equity,  is  by  virtue  of  difcretionary 

power  in  the  court,  2  vol.  259,  260. 
of  an  agreement,  will  not  be  decreed  in  equity,  if  the 

party  who  feeks  it,  has  trifled  or  fhewn  a  baclcward- 

nefs  in  performing  his  part,  2  vol.  260. 
—  __  — —  where  it  has  lain  dormant  for 

many  years,  ibid. 

Exception  to  the  laftcafe,  ibid, 
of  an  agreement,  will  be  decreed,  in  equity,  although 

it  operates  in  nature  of  a  wager,  2  vol.  261. 

Vide  Misrepresentation,  Miscon- 
ception, Mistake,  Equity,  Court 
cfy  Contract. 

STATU    (^  U  O. 
Vide  E<^jity,  Courts  of 

STATUTE   OF    FRAUDS, 
Vide  Frauds^  Statute  of 

STATUTE 


I    N    D    E 


f  7  .  -.  T  U  T  I    ::,?: 


TAT 

23  H.  6.  c 

:88. 
5  Geo.  2  ;c.  1 1.     189 — 

l-i  Geo.   :  195- 

ne,  c.  14.      : 
Geo.  3.  c.  46.      :: 
19  Geo.  2.  c.  3- 
16  Car.  2.  c. 
1-  Geo.  3.  0  28.     209. 

ir.  2.      1 
2  Geo.  2.  cap.  22.     439. 
8  Geo.  2.  ca : 

^ar.  1.  c.  10,     2  vc 


STEWARD 

cannot,  by  virtue  of  a  general  authority  : 
*     tracts  with  tenants,  bind  his   lord  by  an  e 
contract,  129. 


TIPULATIOv 

in  the  Raman  law,  whence  fo  called,  338. 
how  entered  into,  338,  9. 


SUBJECT, 

to  which  ambiguous  ientences  r  cal  word: 

applied,    furnifh  grounds  from  whence   con;  \ 
may  be  made  as  to  their  mea  -,  8. 


X. 


R  P  R  I  Z  E, 


;rom  the  nature  of  a  contract,  compared  with 
the  circumfrances  of  the  parties,  wiU  be  a  ground  to 
:t  afide  in  equity,  2  \c.    : :    — 1D3. 


SURRENDER 

by  a  perfon  ncn  coups,  will  not  deftroy  a  contingent 
remainder,   12. 

infant  lefiee  by  deed,  1 
---------in  law,  void,  or  not,  accordir. 

effect,  ibid. 


TENANT  BY  THE  C 

may  be  of  money  agreed  to  be  laid  out  in  the  purchafc 
of  lands,  2  vol  107. 


T  1  ;  E 

may  fell  the  profits  of  his  lands,  for  years  to  come, 
156. 

will  be  decreed   to  execute  a  contri  ,   al- 

though the  confequence  will  be  to  expofe  him  to 
an  action  of  waitc 


TENANT   IN    FEE, 

making    a  leafe  for   life,    intended  for  I 

oney  to  be  laid  out  in  the  purchafe  of  land, 
hv  lined  as  money  or  land  at  his  election, 

-     - -     -     -     -     Cc 

;  i  of  money,    will  be 
pafs  as  fucn,  2  vol.  11  \ 

Ami 


INDEX. 

And  whether    it  (hall  be  land  or  money,   being  a 

matter  of  election  in  him,  his  intent  refpecting  it 

lies  in  parol  proof,  2  vol.  113— 116. 

„.-.._  —  _..-__  may  make  his  election,    as   to 

which  fhape  he  will  have  fuch  fund  continue  in,  not- 

withftanding  there  be  preceding  particular  eftates  in 

iffe,  2  vol.  117. 

And  this  lies  in  parol  proof,  ibid. 
The  flighted  circumftances  are  fufficient  to  (hew 
an  intention  in  the  owner  to  have  fuch  fundcon- 
fidered  as  perfonal  eftate,  2  vol.  118 — 122. 
Inftances,  ibid. 

TENANT   IN   TAIL, 

agreeing  that  others  (hall  enjoy  his  lands,  bound  there- 
by, 112. 

Vide  Chancery,  Court  of  Equity. 

cannot,  by  his  agreement  to  alien,  bind  his  ifllie  with- 
out fine  or  recovery,  125. 

Contra,  if  iffue  partake   of  the  recompence  for 

fuch  agreement,  126. 
Exception,  if  there  be  no  intail  de  faftoy   but  only 

an  agreement  in  tail,  ibid. 
Or  if  it  be  copyhold,  for  that  is  not  within  the 
ftatute  de  donts^  ibid. 

.---__-.- charge  or  difpofe  of  lafting 

improvements,  127. 
makiqg  a  leafe  for  life,  intended  for  his  own  life,    400. 
of  money  to  be  laid  out  inland. 

Vide  Money. 

TERM 

of  years  raifed  for  a  particular  purpofe,  in  purfuance 
of  marriage  articles,  fhall  not  be  affets  to  pay  debts 
that  do  not  affect  the  inheritance,  372. 

TIME 

annexed  to  the  performance  of  a  contract,  not  effen- 
tial,    but  modal  only,  confequently  a  breach  in  re- 

fpect 


INDEX. 

fpect  of  it  does  not  affect  the  fubftance  of  the  contract, 
267,  8. 


TITLE 
Vide  Purchaser. 

under  a  will  of  lands  may  be  good,  although  the  will 
be  not  proved  in  Chancery  againlt  the  heir,  2  vol. 
35>30- 

good,  to  a  probable  certainty,  if  fufficient  ground  for 
a  decree  in  equity  for  a  fpecific  performance,   2  vol, 

37. » 


TRADE. 
Vide  Contract. 

TRAFFIC, 

a  neceffary  confequence  of  property  and  reciprocal  ac- 
commodation, 4. 

TREES, 

on  lands  entailed,  cannot  be  fevered  after  death  of  te- 
nant in  tail,  by  a  purchafer  from  him,  127. 

TRUST, 

to  raife  money  out  of  the  profits  of  an  eftate,   implies  a 
fale,  if  the  fum  cannot  otherwife  be  raifed  in  time 

372- 

TRUSTEES. 
Vide  Bargain*. 

TRUSTS* 


INDEX. 

TRUSTS. 
Vide  Contract,  voluntary ,  &c. 

T  Y  T  H  E  S.  ; 
Vide  Grant, 


UNCERTAINTY, 

is  a  decifive  objection  to  the  fpecific   execution  of  an 
agreement  in  equity,  2  vol.  233. 

UNREASONABLENESS, 

in  the  terms  of  a  bargain,  is  no  ground  to  fet  it  afide    { 
in  equity,  if  the  parties  are  competent   to  contract, 
and  no  fraud  is  practifed,  2  vol.  144,  5. 

Contra,  if  there    be  any  fraud  in  the  tranfaction, 
ibid. 


USURY. 
Vide  Contract,  Money,  Covenant. 

VALUE 


of  a  thing  exprefsly  ftipulaied  in  a  contract,  (ball  be 
intended  as  things  are,  when  the  contract  is  to  take 
effea,  408,  9. 

VENPEE, 


D    L    X. 


V  E  N  D  I 

.  to  ail  contingencies  aft 
ier   executory   articles  in   I 
between  the  agreement  and  the  conveyance,  z  toL  6  i, 

The  principle  upon  which  this  rule  is  founded, 

ibid.  6;. 
Examples    2r,c    : 

principle  of  equity  on  whkh  this  coadu£on   is 

founded,  ibid.  6$ —  - 

It  B.-.2. G ai.v,  CmthsgeaL 

Quxre,  if  it  would  be  Jo  where  the  money  was 

exfrtfslj  agreed  to  be  paki  ir.  zb*  zrr^n^rui  being 

made,  ibid.  68,  69. 
or  the  parties  are  uijUt*  fav,  ibid.  -  _ 
Or,  if  the  contract  be  not  a  contract  of  fcle,  but 

an  agreement  to  make  fuch  a  contract  a: 

ture  time  only,  2  vol   - 

ieMoKET. 

V  I  L  L  A  I  X. 


RING   c  o : 


s   not    ■   i_  .^:=. 


p^r- 

:-v.  t:.i. 


Tor:  re  ijwJjgtfcmii. 


INDEX. 

entered   into  with  a  view  only  of  fecuring  fomething  to 
the  lofing  party  in  a  caufc,  is  lawful,  184. 

that  a  perfon  fhall  do  a  criminal  act,  void,  198. 
Inftance?,  198,  199. 

affecting  the  intereft  or  feelings  of  a  third  perfon,  void^ 
232,  3- 

Vide  Stecific  Execution. 


WAIVER. 

Vide  Marriage  Articles, 

WARRANTY 

(vide  Gaming) 

of  lands  for  years,  does  not  extend  to  tortious  entries,-; 
379- 


WARRANT  of  Attorney^ 

tQ  confefs  a  judgment  in  ejectment  for  fecuring  money 
lent,  conlidered  in  equity  on  the  death  of  the  de~ 
fendant,  as  an  agreement  to  charge  lands,  315. 


WASTE. 

Vide  Lease. 

WEAK  UNDERSTANDING. 
Vide  Contract,  Equity, 

WILL 

(vide  Feme  Cqyert) 


difpofing 


INDEX. 

difpofing  of  money,  under  an  agreement  to  be  laid  out 
in  the  purchafe  of  lands,  need  not  be  attefted  by  three 
witncfTes,  2  vol.  112,   1 1 3. 
Qusere,  if  limited  as  land,  ibid. 

-,-  __  —  _'_  -  (o  circumftanced,  under  the  de- 
fcription  of  fo  much  money,  agreed  to  be  laid  out  in 
land,  will  make  it  pafs  as  perfonal  eftate,  ibid. 

Vide  Money. 


WITNESS 

to  a  deed,  having  a  prior  claim  in  what  is  conveyed 
thereby,  not  giving  notice  of  it,  bound  by  the  alien- 
ation, 133. 

Vide  Infant. 

But  he  muft  know  that  what  is  conveying  belongs 
to  him,  134,  135. 

WORDS 

pofitive,  ufed  in  contracts  or  agreements,  are  to  be  ac- 
cepted in  their   moft  common   and  vulgar    ufe   and 
fi£nification,  unlefs  there  be  decifive  reafons  for  con- 
je£turing  that  the  intent  was  othervvife,  373. 
Examples,  374 — 376* 

ufed  in  the  prefent  tenfe,  taken  for  the  future,  374. 

-  -  -  in  a  contract,  expreflive  of  quantity,  &c.  fhall  take 
effecT:  as  they  are  underftood  where  fpoken,  376. 

-  Vide  Conjectures, 

ought  to  be  taken  out  of  their  ordinary  acceptation, 
where  receiving  them  in  that  fenfe,  will  render  a  con- 
trail ineffective  and  frivolous,  382,  3. 

exclufive,  may  be  taken  to  be  inclufive  to  ferve  the  in- 
tent, 382. 

Vide  Condition. 

may 


INDEX. 

may  be  accepted  in  a  more  narrow  fenfe  than  that  whicl 
they  ordinarily  import : 

Firft,  where  the  will  of  the  fpeaker  is  notcoexten- 

five  with  his  words,  387. 
Secondly,  where  fomething  exifts  inconfiftent  with 

the  fpeaker's  defign,  ibid. 
Examples  in  both  the  preceding  inftances,   387- 

395* 
Vide  Grant,  Condition,   Confirmation. 

ought,  in  conftru&ion,  to  be  reftrained  to  the  matter  in 
hand,   though  they  admit  a  larger  fenfe,  390 — 393. 

Vide  Release,  Heirs  Male,  Marriage 
Settlement. 

in  their  conftruclion,  mail  not  be  taken  to  conclude 
things,  that,  could  they  have  been  forefeen  by  the 
fpeaker,  would  have  been  excepted,  393 — 395- 
in  a  contract,  of  obfeure  and  dubious  import,  which 
cannot  be  cleared  up  by  reference  to  the  intention  of 
contracting  parties,  or  other  circumftance,  and  where 
all  other  rules  of  expolltion  fail,  fhall  be  conftrued 
in  that  fenfe  which  is  mod  againft  him  who  ufes 
them,  395—397- 

Qusere,  as  to  the  equity  of  this  rule,  ibid. 
Exception  to   the  above  rule,   where  the  contract 
or  agreement  contains  fomething  in  its  nature 
odious  as  a  penalty,  &c.  397. 

Vide  Condition,  Covenant. 


... _-_  where  fuch  conftrucrion  will  work 

a  wrong  to  others,  400. 

Vide  Tenant  in  Tail. 

fubjecl  to  the  above  exceptions,  are  to  be  understood  in 
their  moft  comprehenfive  fenfe,  400. 
Examples,  400—403. 
in  contracts  or  agreements,     expounded    in  that  fenfe 
which   is  confonant   to  the  general  intent,   as  it  ap- 
pears in  the  context,  403. 
Examples,  403-—  405. 

in 


I    N    D     E     X. 

^ntracls  or  agreements,  may  be  tranfpofr 

:  where  that  is  evident,  405,  6. 

Vide  Executors,  Money,  Valv 


R  I  T  I  V  G 

Tary,  under  the  flatute  of  frauds,  to  entitle  per- 
form claiming  by  virtue  of  marriage  agreements,  as 
well  ition,  277,  8. 

Example,  278,  9. 

Doubts  formerly  entertained,  whether  it  was  fu£- 

ficient  to  entitle  a  party  to  a  (pecific  execution, 

"  that  the  agreement  was  ftipulated  to  be  put 

into  writing,"  279 — : 

preparatory   heads  of  an  agreement,  to  be  drawn  into 

form  at  a  fubfequent  period,  will  not  take  the  tranf- 

a&ionout  of  the  ftatute,  281—283. 

ie  Frauds,  Statute  rfi 

alone  without  fealing,  feems  not  fufficient  to  take  a  con- 
:  out  cf  the  rule,  "  qu$d  ex  nudi  pa&t  m 
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